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subsequent  pages  of  the  Report. 
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BtFORE  THE 


VICE-CHANCELLOR, 


JONES  V.  FROST,  STEADMAN,  and  others.  ,     ^^l^'    . 

1 6th  January. 

1  HE  Bill  stated,  that  William  Jones,  late  of,  8cc.  was  Demurrer  aJthto- 

poBsessed  of  a  Leasehold  Estate,  personal  Chattels,  8cc.  ed^toa  BUI  hf 

to  a  very  large  amount,  and  died  31st  January  1814,  in-  ^  ^f^^  next  if 

testate,  without  issue,  leaving  the  Plaintiff  his  Nephew,  **»'/^  ^^  *^*" 

very  up  qf  a  pre- 
and  one  of  his  next  of  kin: — That  soon  after  the  death  f^^^^rm  Scc. 

of  the  Intestate,  William  Taylor,  William  Coker,  and  and  for  the  op- 

also  William  Jones    and  Tliomas  Jones,  who    alleged  powtmetit  of  a 

themselves  to  be  also  Nephews  of  the  Intestate,  entered  Receiver  of  the 

into  possession  and  receipt  of  the  greatest  part  of  the  ^'^'V^  ^f*^^ 

Leasehold  Estates,  and  received  a  great  part  of  the  j^       fASmi^ 

Rents  and  Profits  of  some  Freehold  and   Copyhold  f^i^f nation  xoere 

Estates,  which  accrued  due  to  the  Testator  in  his  life-  granted  by  the 

time,  and  also  the  Interest  secured  on  Mortgages  and  Ecclenastical 

Specialties  due  to  him  and  in  arrear  at  his  death,  and  Court;  it  being 

unnecessary  to 
ktKce  the  Will  delivered  up  ;  and  no  ground  being  stated  to  show  that  such  Letters 
of  Admimstratum  could  not  be  immediately  obtained. 

Vol.  in.  B 
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possessed  themselves  of  the  Personal  Estate,  &c.  to  a 
very  considerdbb  apiQua^Mid  applifd  IheBaxneto  their 
own  use,  and  refused  to  pay  the  Intestate's  Debts : — 
That  WilUam  Taylor  and  William  Coker  are  not  in  any 
manner  related  to  tb^  ItjOlestkle  fVi^m  Janes  \  and  that 
neither  they  or  William  and  Thomas  Jones  have  taken 
out  Letters  of  Administration  to  the  Intestate : — ^That 
the  Plaintiff  applied  for  letters  x>f  Administration,  as 
one  of  the  next  of  kin,  but  has  not  yet  obtained  the 
same ;  for  that  long  after  the  death  of  the  Intestate, 
Taylor,  Coker,  WilU0n^  J(me%  Md  J'h^mae  Jon^s  pro- 
duced to  the  Prerogative  "Court  a  Paper  Writing  or 
Paper  Writings,  which  they  alleged  to  be  the  last  Will 
of  said  William  Jones^  deceasec],  in  order  to  prove  the 
same ;  but  the  Court  would  not  grant  Probate  of  the 
same,  or  any  Administration,  with  such  alleged  Will,  to 
those  f«ur  ptfraom,  Wh^^reiUiideA'to  be^tht  Sioectitors ; 
but  though  the  Ecclesiastical  Court  refused  such  Pro- 
bate, T<iyior,  €ohu;^  WiUmm^oms^  and  Thaams  Jmts 
coAtiiined  im  possession  of  tdl  the  Pro|>«ity;,  ^r  lJi« 
greatest  part  of  the  IntestiUe's  Pei«on.9l  Bstato  aod 
Efiiscts,  and  iiave  <flot  deposited  the  «siiae  «i^  ivbei«» 
or  distributed  the  saaae,  but  i^pplied  it  to  4h«ir  own 
use: — ^That  before  tha  devth  of  WiUiMmJoms^^ssm:^ 
peFa4Ni8  borrowed  Money  of  him  on  Pnomisaoiy  Notes 
and  mother  SoGHi^itiea,  some  of  ^iob  w^e  nute^ndw^t 
and  wipftid  until  nfter  the  Bodesiastioal  Court  had  re- 
ftfsedPfobate;  and  that  Taylor,  Cohcr.,  and  VfiUiam^wli 
'fhanms  Jones,  or  4ome  of  them,  prevailed  on  some  per^ 
seas  wbo  had  given  PsomisMry  Notes,  to  otncel  those 
Notes,  ^and  ^e  Tayl&r,  C^her,  WUUam  tod  Thomas 
Jones,  or  aosie  or  oaeof  them,  other  Promissory  Notes 
instead  of  the  Notes  or  Securities  which  were  due  from 
tKem  to  the  Intetitate ;  and  that  they,  or  one  of  them. 
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hMffe  brought  mi  Aetiofl  or  Aotions  to  Modingr  Ac. 
flBi#«at  of  radi  Notes  or  9eeuritie0,  or  some  of  Aetn  i 
-*nMil  tho  Ptaintiff,  m  one  of  the  Best  of  kin  of  the 
latestnile,  it  prooeediBg  to  obtain  Letters  of  Aehnittt- 
stNLtion  of  his  Qoods,  fto.;  but  such  app&catioii  is 
apposed  by  Ttyt&n,  C^ker,  WiUiMt  aa»d  7%omas  Jmes, 
atthongh  Aey  have  not,  nor  has  any  other  person^  at 
pnsentf  any  authority  to  ooUeot  or  get  in  any  part  of 
tho  Intestate's  Personal  Estate,  or  Arrears  of  Rent  and 
Prolto  of  M^  Real  Sstate,  and  snch  Personal  Estate 
aiMl  tSbtU  are  iti  great  danger  of  being  lost;  and  that 
a  fleceiver  ought  to  be  appointed  for  the  purpose  of 
cottecttng  and  »eoei?ing  all  ike  Arrears  of  the  Rents 
afid  Profits  <^hiB  Red  Estates  bdonging  to  tiie  said 
WiSiam  Jotm,  and  also  the  outstanding  part  of  his 
Personal  Bslirtei  and  suoh  parts  thereof  as  hare  been 
possessed  and  reeeived  by  Tayhr,  Coker,  WilBum  and 
Tko$na$  Janes ;  and  that  in  the  meantime  they  ought  to 
b«  fostrained  by  Ihjunetion  from  receiving  or  getting 
in  aH  or  ai^  part  of  ikt  Personal  Estate  and  Efiects  of 
tho  Intestate :—» The  Kll  then  charged  confederacy  by 
liyipF,  Q^cer,  WiUiam  and  Tktmuis  Jones,  with  Itobert 
thMt  and  Eivnmd  Steaiman,  and  that  the  Intestate  was 
not  of  sound  mmd  when  he  made  the  pretended  Will, 
and  that  the  same  was  not  duly  executed: — ^That  it 
waa  pr^ared  by  B/ohert  Frost  and  his  Partner  Edmund 
S§eadmtmy  from  Ae  suggestions  of  Wiltiam  and  Thnnaa 
JbM»;  Aat  the  Witt  was  not  read  to  WilKam  Jones, 
deceased;  and  charging  various  other  fhcts  to  show 
the  invah^ty  of  the  WiH;  and  also  charging,  that 
Bmsi  burnt  an  old  WUI  and  other  Papers,  and  possessed 
Usisatf  of  other  Deeds,  Papers  and  Writings  relating 
to  the  matters  in  the  Bill  stated,  which  he  has  in  his 
possession.    The  BiH  also  charged,  there  were  divers 
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other  persons  who  claim  to  be  the  next  of  kin  of  the 
said  William  Jone$f  deceased,  in  the  same  degree  as  the 
Plaintiff;  but  the  Plaintiff  was  unable  to  state  who  are 
such  next  of  kin,  or  where  they  reside.    The  Prayer  of 
the  Bill  was,  that  said  pretended  Will  of  sgth  day  of 
January  1814,  might  be  declared  to  have  been  obtained 
by  fraud,  and  that  the  same  might  be  delivered  up  to 
Plaintiff  to  be  cancelled : — ^That  an  account  migh£  be 
taken  of  all  the  Personal  Estate  and  Effects  of  said 
William  Jones,  deceased,  which  had  been  possessed  or 
received  by  said  Defendants,  or  any  or  either  of  them, 
er  by  any  person  or  persons  by  their  or  any  or  either 
of  their  order,  or  for  their  or  any  or  either  of  their  use ; 
and  that  the  same  might  forthwith  be  paid  into  Court, 
or  secured  in  such  manner  as  the  Court  should  <lirect, 
for  the  benefit  of  Plaintiff  and  such  other  persons  as 
should  appear  to  be  entitled  thereto: — ^That  aU  the 
Securities  for  Money,  Deeds,  Papers  and  Writings  re- 
lating to  the  Personal  Estate  of  said   William  Jones, 
and  which  were  in  the  possession  or  power  of  said 
Defendants,  or  any  or  either  of  them,  might  be  forth- 
with deposited  with  one  of  the  Masters  of  the  Court, 
or  secured  in  such  other  manner  as  the  Court  should 
direct,  for  the  benefit  of  Plaintiff,  and  of  such  persons 
as  should  appear  to  be  entitled  thereto : — ^That  a  Re- 
ceiver might  be  appointed,  not  only  to  call  in  and 
receive  the  outstanding  Personal  Estate  and  Effects  of 
said  William  Jones,  deceased,  but  also  all  such  Rents  . 
and  Profits  of  said  Intestate's  Leasehold  Estates  as 
aforesaid;  and  that  such  Receiver  might  pay  all  such 
Monies  into  Court,  to  be  secured  for  the  benefit  of 
Plaintiff,  or  of  such  person  or  persons  as  should  appear  . 
to  be  entitled  thereto : — ^That  in  the  meantime  the  said 
several  Defendants  might  be  restrained  by  the  Order 
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and  Injunction  of  the  Court  from  receiving  aU  or  any 
part  of  the  Rents  and  Profits  of  the  said  Leasehold 
Estate  and  Premises  hereinbefore  mentioned,  and  from 
committing  any  spoil,  waste,  or  destruction  on  said 
William  Jone^s  said  Leasehold  Estates,  Buildings,  Te- 
nements, Lands  and  Premises  whatsoever,  or  on  any 
part  thereof;  and  might,  in  like  manner,  be  restrained 
firom  coOecting,  receiving,  or  getting  in  any  part  of  the 
outstanding  Personal  Estate  of  said  William  Jomi)^  and 
that  all  necessary  directions  might  be  given  to  effec- 
tuate the  several  purposes  aforesaid. 


1818. 
*- ^— ^ 

Jokes 

V. 

FaosT, 
and  others. 


To  this  Bill  a  general  Demurrer  was  put  in  by  JRvrt 
and  Sfeadman : — "  That  the  Plaintiff  hath  not,  in  and 
by  his  Bill  of  Complaint,  stated  any  matter  of  Equity 
whereon  this  Honourable  Court  can  ground  any  Decree, 
or  give  him  any  relief,  as  against  these  Defendants  :— 
That  there  is  a  want  of  necessary  Parties  to  said  Bill; 
for  by  Plaintiff's  own  showing,  in  and  by  such .  BiU, 
he  is  not  the  only  next  of  kin  of  said  William  Jones,  in 
the  said  Bill  named ;  and  all  the  next  of  kin  of  the  said 
WilUam  Jones,  as  appears  and  is  shown  by  the  said 
BiD,  are  material  and  necessary  parties  to  the  said 
Suit,  but  are  not  in  fact  Parties  thereto : — ^That  although 
such  Bill  seeks  and  prays  to  have  the  Will  or  pretended 
Win  of  said  William  Jones  delivered  to  him  said  Plain- 
tifl^  to  be  cancelled ;  yet  all  the  Parties  interested  in  or 
under  such  Will  are  not  made  Parties  to  said  Suit." 


Sir  Pumice/  RomUly,  Mr.  Bell,  and  Mr.  Barber,  hk 
support  of  the  Demurrer : — 
An  objection  will  be  made,  that  a  Defendant  cai^ 
not  state,  in  a  Demurrer,  three  separate  grounds  qf 
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tkttmn^i  but  ms  to  Aet,  HahiMi  r.  jEfii^(c)  is  ait 
ite#Br;  for  in  that  Case  a  Dennurrer  for  three  eaases 
WM  allowed.  The  first  ground  of  Demwret  is  fbr  mmt 
5f  Equity.  A  Ooart  of  Eqaitj  wiB  not  interpose  in  the 
miiimer  pkj^  by  thh  Bill^  where  tlM  Property  is  ^viy 
•eiiight  to  be  seonred  and  not  distributed.  It  ie  tme» 
flttt  in  Atkimon  v«  OnuhawibX  it  ymM  detenmned  that 
a  Bin  Yirai  lie  Sdt  an  account  of  Personai  £irtate,  and  a 
BaceirBr^  jposdio^  a  litigation  for  Pfcdialie,  though  an 
vibiHiiitratiooi  jKlidsM  iit€  Might  be  obtmed  in  A^ 
Ecclesiastical  Court;  b«t  then  m  his  BiH  the  PlaitHir 
should  state  the  proceedings  in  the  Ecclesiastical  Court, 
and  it  dhouM  foetspecraliy  shown  on  what  tocotnt  the 
SkftleBiaitical  Court  refhiea  Ptobtite.  In  dtUnkm  ir. 
ibmitaWj  ootttBdon  wak  dbtwgM  betwt^^n  the  Ikigaat 
Parties  in  tbs  BoclesiaBtical  Conrty  for  the  pUfpase  •£ 
BuflEbting  the  Property  to  be  used;  t^ason  was  shown 
Why  die  Probata  Was  driayed,  and  the  pvofaabiiily  6f 
H  Cbn<inuanoe  ^  the  delay.  The  frame  ^  this  Bill  k 
not  for  the  Mp)r«sft  purpose  df  obtuniig  sBtuiiily  pe^ 
!  Ste^  btttite  iaain  ot^jdbt  b  to  ael  acid^  the  WilL 


llien  bs  to  the  eetood  gtoand  of  Deomser,  that  ihi 
otiua>  next  of  kin  oaght  to  h»t^  be^n  made  Partieat^^ 
fli^y  teertainly  ought;  tbey  an  eiqunliy  inifemated  With 
the  namtifi^  and  ns^  6i^  aftethet  aStt. 


The  tM^d  f  roahd  of  Aeaumet  m,  ikok  tH  du  Pattiia 

interested  under  the  Will  are  not  made  Parties.    They 
iioidd  either  bate  lAnde  4ftly  the  Bxeeetors  of  the 
WiU,  Parties ;  or  if  thayuMdepAitone  imtawtsd;  Par- 
Hmh  aH  eeeh  »lioald  M^a  IMmh  PaHiM. 
\a)  tt  ^Hk  jim.  5*25.  ^  ♦!  V».  and  *efc.  85. 
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M^  fi4ff^,  dfii  Ut.  4pv^  m  t^fpott  of  the  Biil:!^  ^^9. 

This  Demurrer  is  bad  in  form  and  substance.    Im     *'       •" 


form  it  is  bad,  because  three  causes  of  Demurrer  are         imtms 
Tmvfirid).    Dtmbfe  Plewliiig  is  in  Une  maium:  difr.      ^^*iJ^ 

4/Aifiloii y.  Haukawif)  is  mwA^ty  aato  AsiMt 
ground  of  Demurrer,  that  pmdmHn  Utt  in  the  Sosicn^ 
astical  Court,  a  Bill  may  be  filed  for  a  Receiver.  A 
Will  iMgr  bft  vet  ^ds  w  l«  part,  if  pot  of  tiie  Witt  has 
li^M  frM4uktidy  ifis«rfis4. 

As  to  tba  $e«>iid  gtMnd  nf  DsMmacr,  it  canMI  b9 
iiwtaiwd.  Thie  BfllatateB^tliae  are  other  next  ctf  km, 
l»li|\vhotI)«y  ure,  aa^whtte  th^qrhve^hedoMnot  knov. 

The  thir4  gn)u|i4  of  Peijapirrer  is  equally  uaotenaj^le* 
If  all  Paftj/es  i^rested  are  to  bff  inade  Parties,  t]^ 
Cfe^jitors  ef  the  late  William  Jtmes  should  be  ma4^ 
Parties.  Frogt  pod  Sttadmm  we^e  made  Partii^Si  not 
merely  because  Aey  clai«x  an  kitere9t  under  the  Will, 
but  because  they  prepared  the  WiQ,  and  obtaixi^d  pps- 
session  of  Papers  of  the  Intestate.  It  is  clear  that 
Atd^npies  coacei^iefl  io  a  Fraud  owy  be  m^de  Partiirs. 

Mr.  Be27(in  the  ajbaence  of  Sir  jSamfiel  Hondtty)  waa 
about  to  reply^  but  was  stepped  by  His  HfOffpr. 

?%e  Vf tB-CRAN CtLLOft  : — 

Hie  Aral  objeetiozi  to  tha  Demurrer  is  as  to  its 
fem,  the  B^fe&^knt  having  astrigned  diree  causes  of 

(^  1  A*.  54.  ]^o.  C.  p.  af  3- 

(/)  I  Atk.  450. 
B4 
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igjg.  Demurrer.    The  Cases  cited  do  not  support  this  ob** 

^        '     jection. 
Jokes 

*^*  Double  Pleas  are  not  allowed  in  Equity ;  because  if 

Frost  . 

..  ^  '         the   Case  cannot  be  reduced  to  a  single  point,  the 

defence  may  be  more  conveniently  made  by  answer; 

but  by  a  Demurrer  the  Defendant  may  assign  as  many 

reasons  as  he  pleases  why  the  Plaintiff-  on  his  own 

showing  is  not  entitled  to  relief. 

With  respect  to  the  first  ground  of  Demurrer/  it  is 
true,  that  if  upon  any  part  of  the  Bill  the  Plaintiff  is 
entitled  to  relief,  a  general  Demurrer  cannot  be  sup- 
ported. The.  objects  of  this  Bill  are,  to  have  the  Will 
delivered  up.  to  be  cancelled,  and  for  a  Receiver  and 
an  Injunction.  To  attain  the  first  object,  the  Bill 
charges  incapacity  in  the  Testator ;  but  that  is  matter 
upon  which  the  Ecclesiastical  Court  has  the  sole  juris- 
diction ;  and  though  the  Ecclesiastical  Court  has  de« 
creed  against  the  Will,  as  having  been  obtained  by 
fraud,  this  Court  will  not  order  the  Will  to  be  delivered 
up ;  for  being  declared  a  nullity  by  the  proper  Court, 
it  can  never  be  made  use  of. 

Then  as  to  the  Receiver  and  Injunction.  If  this 
Bill  had  stated  a  Case,  by  which  it  appeared  that 
the  Defendants  had  interposed  impediments,  which 
made  it  now  impracticable  for  the  Plaintiff  to  ob- 
tain his  Letters  of  Administration  in  the  Ecclesi- 
aatical  Court  within  any  reasonable  time,  then,  for 
the  protection  of  the  Property,  this  Court  might 
have  interfered.  In  Atkinson  v.  Henshaw  there  were 
special  groynds  for  the  interference  of  the  Court;  there 
was  collusion  between  the  Parties  litigating  the  Will 
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in  the  Ecclesiastical  Court,  for  the  purpose  of  delay ; 
but  this  Billy  after  stating  that  the  Ecclesiastical  Court 
had  decreed  against  the  pretended  Will  set  up  by  the 
Defendants,  only  alleges  that  the  Defendants  oppose 
the  application  which  the  Plaintiff  is  now  making  for 
Letters  of  Administration.  The  Bill  states  no  ground 
of  opposition  on  the  part  of  the  Defendants;  and 
nothing  appears  upon  this  Bill  to  show  that  the  Plain- 
tiff may  not,  in  due  course,  obtain  the  Administration. 
This  is  not,  therefore,  a  Case  in  which  a  Court  of 
Equity  is  called  upon  to  interfere,  by  the  appointment 
of  a  Receiver;  and  being  of  opinion  that  the  Demur- 
rer is  good  upon  the  first  ground,  for  want  of  Equity, 
it  is  not  necessary  for  me  to  consider  the  other  grounds 
of  Demurrer. 


i8i8« 


Demurrer  allowed. 
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17th  January. 
One  of  Seven 
Persons  entitled 
to  a  certain  ali- 
quot  Share  in  an 
ascertained  Sum 
standing  in  Trus- 
tees names,  Jiled 
kis  Bill  against 
the  Trustees  and 
the  other  Ces- 
tw^s  que  Trusty 
to  have  his  Share 
transferred.  De- 
murrer for  want 
ofEqmty  ty  the 
Cestui  s  que 
Trust  Defenr 
dantSf  alhwed. 


SMITH  and  dNOW,  v.  SNOW  and  Qtbm. 

The  mmOiSSmthp  WM  iik9  Amg^e  of  tbe  Pbw- 
tiff  Smv/u  S«TeDth  Part  or  Sbaro  in  ^ttm  Fwdt 
f^tattdin^  ia  t^  tiaiM  of  Tnuteesp  two  of  tke  Defe^ 
dants*  Tht  Plaiatiffs  SfMkh  and  Smw  6M  their  BUI 
againat  the  TfusiDts,  and  against  «s  9f  the  Css^^ 
qae  TruU,  Bretbm  and  SMtere  of  the  Plaintiff  5iio«v 
to  h«re  tlw  Seventh  Part  or  Share  of  the  Plaintiff  <$iiMr 
transfttred  to  the  Plaintiff  iSniJ^.  To  thie  BUI,  four  ^ 
the  SefendoMbe,  Bretbeni  mmI  Sistefe  of  the  Plaintiff 
Snomy  (\wo  of  the  Oefendante,  hia  Brothers,  being  out 
of  the  Jurisdiction)  put  in  the  following  D^o^iurreji?. 

^  Theee  Defendfttits,  &c.  for  cause  of  Demurrer  show 
that  no  relief  is  prayed  by  the  Bill  against  these  De- 
fendants, and  that  the  said  Complainants  have  not  by 
their  said  Bill  made  such  a  case  as  entitles  them  in  a 
Court  of  Equity  to  any  discovery  from  or  against  these 
Defendants,  touching  the  several  matters  in  the  Bill  of 
Complaint  mentioned,  or  any  of  them,  or  as  entitles 
them  to  any  relief  or  assistance  against  the  Defendants. 
Therefore,  &c." 


Mr.  Spranger,  for  the  Demurrer : — 
There  was  no  necessity  for  making  these  Persons 
Defendants ;  no  relief  is  prayed  against  them ;  and  it 
is  a  Rule  that  no  one  need  be  made  a  party  against 
whom,  if  brought  to  a  hearing,  the  Plaintiff  can  have 
no  decree  (a).    What  the  Plaintiff  5iioto  is  entitled  to^ 


(a)  De   GoUs  v.  Ward, 
mentioned  in  Note  to  Wych 


and  Meal,  3  P.  Wms.  310. 
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is  ascertained,  and  the  Trustees  can  without  difficulty  jBiB. 

transfer  his  Share.  " 

Smith  and 

Mr.  Treshve,  in  support  of  the  Bill :—  ^^^^' 

The  Defendants  bemg  interested  with  th6  PkiUtitf  g^^'  ^^ 

SnaikD  bk  an  undiirided  FkmA,  they  were  lietes«4ry  PortAes.  ^tik«rs. 
Tliei^  is,  besid^  k  charge  Of  QdntrindilioB* 

The  VicB-CHANOELiiaB : — 
There  ia  no  4pecial  ehargb  ^  combiMLtia* ;  bvit  only 
the  general  womU  as  la  conrfiiiiiii^^  which  sffb  im« 
importaai^ 

Tht  ^iiMtioa  is,  Wheth^  «  Party  who  ift  entitled  id 
a  certain  aliqnot  (iroj^ortioB  ^t  a  oertain  asoertaited 
Svon^  can  file  a  BiU  tD  haye  it  transferred  to  him^  with* 
«iit  maki^[  the  PerftonA  Mtitkd  to  Other  aliquot  Sfal«M 
oT  the  Fund^  Parties.  Persons  sot  intetestad  ki  the 
Sait  oaimot  be  made  Perties^  and  it  is  Mffi^nt  to  sey 
that  it  is  Aot  alleged  that  theie  Defie«idabte  liave  nay 
interest  in  this  Suit  My  only  diffiouky  is^  rnhkiim 
Trustees  oan  be  called  upott  to  aet  in  tbie  ezetntioa  ct 
thttir  Trust,  by  parte,  m  ia  that  case  scNnen  tliiaimt  Biiis 
inigte  bB  filed ^ast  them^  bat  tiiat  I  Aink  ia  notaa  ; 
great  aantcon^elitflioa  ae  the  Idlawiag  of  such  aBillas  \ 
tbiaWMUbc. 

Demuicer  allowed. 
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J8i8. 

BATCHELLOR  v.  SMALLCOMBE. 

i8th  and  28th    IHE  Bill  stated  that,  on  the  lat  August  181 9,  the 

Januaiy.        late  John  Batchdbr  was  instituted  and  inducted  into 

Jgutment  Tythe  the  Vicarage   of  the  Parish  and  Parish  Church   of 

if  not  claimable     Litton,  in  the  County  of  Gloucester,  and  as  such  Vicar, 

Xr  /aTlLJ^'  by  some  ancient  endowment,  usage,  custom  or  pre- 

have  been  tnawn    *^"pti^^^>  ^®  ^^   entitled  to  the  Tithes  of  all  and 

Ml  the  same  year,  singular  the  tytheable  matters  and  things  arising,  Sec. 

imdpaid  Tythe.    within  the  Parish  of  Bitton,  in  the  same  manner  as  his 

Predecessors  had  or  ought  to  have  received  the  same : — 

That  jfrom  the  time  of  Batchettor's  so  becoming  Vicar, 

and  up  to  the  time  of  his  death,  the  Defendant  held 

and  occupied  divers  Lands  and  Tenements  within  the 

Parish,  for  the  Tythes  of  which  the  Defendant  duly 

accounted  with  Batchellor  up  to  the  25th  of  March 

1814: — ^That  the  Defendant,  from  and  after  the  said 

25th  of  March  1814,  and  up  to  the  time  of  the  death  of 

Batchellor^  kept  and  fed  on  his  Lands  divers  ewes  and 

sheep  which  had  been  shorn  and  yielded  wool,  and* 

divers  cows  which  brought  calves  and  yielded  milk, 

and  divers  mares  which  produced  foals,  and  divers 

sows,  &c.  8cc.  (enumerating  other  Tythe :) — ^That  also, 

''  during  the  time  aforesaid,  he  kept,  fed  and  agisted, 

or  depastured  on  his  said  Lands,  divers  numbers  of 

sheep,  which  have  not  produced  lambs  and  wool,  or 

after  they  have  produced  him  Iambs  and  wool ;  and 

divers  numbers  of  barren  and  unprofitable  cattle,  by 

the  agisting  and  depasturing  of  which,  he  hath  made 

great  profit/'    The  Bill  then  charged,  that  Tythe  is 

due,  and  of  right  accustomed  or  ought  to  be  paid  for 

or  in  respect  of  all  sheep  and  barren  and  unprofitable 
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cattle  fed  and  depastured,  although  the  Lands  on  which  igis. 

the  aame  have  been  bo  fed  and  depastured,  have  in  the     *^ ' 

same  year  been  mowed  for  Hay;  and  that  such  Tythe   BAxcHEiLoa 

hath  immemorially  been  paid  to  the  Vicar  of  the  said 

Parish  and  Parish  Church  o{Bitton  for  the  time  beingi 

by  the   different  occupiers  of  Land  within  the  said 

Parish;  and  that. the. Defendant  had  accounted  with 

BateheUor.in  his  life-time  for  the  Tythe  of  sheep  and 

barren  and  unprofitable,  cattle  that  had  been  fed  and 

agisted  by  him,  although  the  Land  on  which  the  same 

had  been,  so  fed  and  depastured  had  in  the  same  year 

been  mowed  by  him.  for  Hay,  and  the  Tythes  thereof 

paid  or  set  out  by  him  to  or  for  the  lay  Impropriator 

of  the  said  Parish/'    The  Bill  farther  charged,  that  the 

said  Lands  on  which  the  said  sheep  and  other  barren 

and  unprofitable   cattle  had  been  so  fed  and  agisted 

by  the  said   Defendant,  since  the  said  25th  day  of 

March  1814,  ^  afooresaid,  were  not,  or  were  any  of 

them  mowed  by  him  in  a  proper  usual  or  husbandlike 

manner,  or  at  a  time  when  it  is  customary  in  that  part 

of  the  country  in  which  the  said  Lands  are  situated,  to- 

mow  grass  for  Hay;  but  that  the  said  Lands  were 

mowed  by  the  said  Defendant  early  in  the  month  of 

June,  and  long  before  there  was  a  full  crop  on  the 

same ;  and  that  the  said  Defendant  caused  the  said 

lAnds  to  be  mowed  in  such  a  manner,  that  a  great 

part  of  the  crop  then  being  and  growing  thereon,  was 

not  cut  and  made  into  Hay,  but  purposely  and  designedly 

left  standing  and  growing  on  the  said  Lands,  whereby 

the/iythe  of  the .  Hay  produced  from  the  said  Lands' 

was  greatly  reduced  in  value: — ^The  BiU  also  charged, < 

that  the  Defendant  caused  the  said    Lands  to  be 

mowed  at  the  time  and  in  the  manner  aforesaid^  and 

afterwards  to  be  fed  and  depastured  with  sheepi  and 
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x8i8.         bai»9  and  nnpfofitaUe  cattk,,  for  tiie  oapvaaa  paiposc 
'  '     of  defrauding  Plaintiff,  and  die  said  Impropriate  Rector 

lATcauzoR  Qf  ^Q  91^  Parish,  or  pae  of  them,  of  their  or  Us  k^id 
rig^  to  die  full  value  of  the  Tydiea  arising  from  said 
Lands;  and  as  endenoe  thereof.  Plaintiff  charged  Ant 
die  Talue  of  the  crop  of  grass  lefk  upon  ihe  said  Landa 
at  the  time  when  the  same  wore  so  imprepedy  mowed 
aa  aforesaid,  and  of  that  sufaaeqaeiitij  growing  and 
arising  thereon,  was  of  very  great  vaba,  and  ia  fact,  Of 
nmoh  greater  vidua  than  the  crop  of  grass  which  had 
been  so  out  and  made  nto  Hay  as  aforesaid ;  neves* 
tfidess,  Ae  said  Defindant  had  refused  to  render 
Plaintiff  any  account  of  the  sheep  and  oattle  so  fed 
and  depaatuind  hf  htm,  or  ather  tythaable  matters  and 
tirings  afiBsesaid.  H^Pr^er  of  the  Bill  was  far  the 
usual  acoannt  of  snch  Tythas. 

Te  Om  BUI,  the  Defendant  put  m  a  P/m  and  Am^ 
mcr.  The  Flea,.aABr  aMii^  those  parts  of  the  Bffl  to 
wfaif h  the  Plea  appiiod,  proceeded  dnis  >--Thf8  Deftn- 
dani,  for  nea,aa9a,  ^*  That  afl  iba  Lands  in  die  oceu- 
paticm  of  tlia  Defendant,  siteate  within  the  Vicamge 
and  Pansh  of  BiUm,  in  the  said  BiH  of  Complaint 
mentioned,  wharaon  this  Befondant  at  any  iiina  in  any 
year,  from  the  Q5th  day  of  Maedi  1814  to  the  >  •  *— - 
day  of  October  i8i0,  kept,  fed,  and  agisted  or  depas- 
tured  dieep  not  psodncing  hvnbe  or  wool,  orkeptaAer 
they  bad  basa  shorn,  o«  oth^r  beeren  or  mapvofitabie 
cattle,  (exeept  the  Close  caUad  Skndmeod,  and  the 
Clone  called  die  Hme  Obst,  sod  the  part  of  the  Or- 
chaad  in  the  BiH  aMo^aed,  during  the  respective 
periods  afoiosai(]^>  had  been  in  the  SunnMr  immedi- 
alely  piweioQs  te  the  depasturing  of  die  said  Lands, 
monr^aoddial^the  of  the  hay  thereof  had  been  set 
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Wit  iMd  tnAeved  t«  aai  taksn  by  tiM  TWaan*  «r  LtsMt         iStS. 

•f  tivr  bapnipncte  Reetsr  of^lie  Mad  Paruh,  te  ivfaom     ' 

«bi  lytliai  -of  iMy  iwitlxbai  Utt  said  PsoMh  are  of  ri^t   BAircHiLxe* 

4te  and  payvbieV'  «ad  then  Iks  Dsfbadaat  airsifad, 

^  thai  00  l^ftlM  k  dntt  fvr  iits  vter  boot  ef  B^ 

IttBcd  to  be  paid  arilbni  Iks  aaid  Famii  of  Atean^fer 

or  ^  stfif  act  of  flkecp  asd  i>aaaa  and  ^anpr^oitefaia 

CMtk  fed  and  ahipaalXBad>  »kan  Iks  landB  oa  iriiich 

tke  aam  hum  'baea  ftd  aivl  dqiastaved  ksfre,  ia  ifhe 

tt&ae  f^iut,  i^m  miow^i  t^ft  Vskj^  and  Aat  amhTytba 

kas  not  inawi&DnaUy  baaa  paid  ito  Iks  y^ 

BaiMiandi^»mfa<3issdi  <jo{  Mmn  tA^msid,  4ar4be 

iiwmhungf  liylfafediflbfeaftoaoiifieia  eft  Laads  aathia 

«ka said  iSaiiab:  Aad  ^s  Defeadatft  wrara,  thftt  tfie 

sersrai  Laoda  on  «vliich  :Shas(>  or  athar  baorren  and  a»- 

fVoftbaUe  Obtftle  kan  been  fed  and  agisAad  kf  fthk 

BiffaBdant  ainoa  idie  aaid  agth  day  of  Mavdli  1814 

(aoDBspt  <tbe  bafone  'exoeptad  Lands  daring  ilie  respee- 

tiaa  fanadsaibaesaid),  ^aiaoioired  hy  hkn  ki  -«  proper, 

aaiaJI  J  aaid  >hu8baaftik)e  >inaaaer,  aaid  at  a  time  wheait 

k  isuBtoaiaij^  an  Ibat  pait  cif  tke  t^oualiy  in  whkih  tiie 

aadd  Iianis  ass  akx»ted,  «o  tnoar jgnuis f or  %ay;  and 

tfial  thia  £)efsndaait  did  Wft  <aiisa  the  Lands  to  be 

Moarsd  tttaaiy  iima  (or  ia  any  manner,  and  afterwaffds  *to 

ba  fed  aiid  'depastured  with  Sheep  and  banren  and  m^ 

pBe&taUe  Caftile,  ftsr  ^dteipuipOBe  of  deftaa^g  the  saod 

Mm  dBatcktUm'  deoeasei,  fortba  aaid  ComplainaBt  and 

Ika  Irnqpsopnate  Jtsotor  of  the  said  Pati^  of  Bitton,  or 

«y  oraitkar  of  them,  of  diair  legal  vi^  to  the  Mi 

aahis'of  tin  Tythfss  arising fmnidie aaid  Lands:  i%nd 

flds  /^Befeadant  not  wa»^ifdgy4ae.  ^says  he  4omes  it  to  bo 

tnia  that  Tyths  4b  due,  or  of  vight  accaatomed  or  nought 

to  be  paki  for  or  mroapeet  of  ^  Sheep  and  barren  «nd 

anprofitoibfe  tOaMle  M  and  depastured,  aHhoogh  the 
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1818,  Lands  on  which  the  same  have  been^so  fed  and  depas^ 

'  tared  have  in  the  same  year  been  mowed  for  Hay ;  or 

Batchelloe  ^jjg^i  gmjjj  Tythe  has  immemorialiy  been  paid  to  the 
Vicar  of  the  said  Parish  and  Parish  Church  of  Bitten 
for  the  timebeingi  by  the  Occupiers  of  Land  within  the 
said  Parish :  And  this  Defendant  further  denies  it  to 
be  true^  that  the  Lands  on  which  Sheep  and  other  bar- 
ren and  unprofitable  Cattle,  hare  been  fed  by  the  De- 
fendant since  the  time  in  the  said  Bill  mentioned,  or 
any  of  them,  were  mowed  by  him  in  an  improper  and 
unusual  and  unhusbandlike  manner,  or  at  ^  time  when 
it  is  not  customary  in  that  part  of  the  country  in  whicU 
the  said  Lands  are  situated,  to  mow  Grass  for  Hay ; 
though  this  Defendant  admits  that  the  said  Lands  were 
in  general  mowed  or  begun  to  be  mowed  by  this  De- 
fendant early  in  the  month  of  June,  being  according  to 
the  usual  custom  in  the  said  Parish  of  Bitton :  And  this 
Defendant  denies  that  the  said  Lands,  or  any  of  them^ 
were  so  mowed  before  there  was  a  full  Crop  on  the 
same ;  or  that  this  Defendant  caused  the  said  Lands  to 
be  mowed  in  such  a  manner,  that  a  great  part  of  the 
Crop  then  being  and  growing  thereon  was  not  cut  and 
made  into  Hay,  but  purposely  and  designedly  le|fc 
standing  and  growing  on  the  said  Lands ;  or  that  this 
Defendant  caused  the  said  Lands  to  be  mowed  at  any 
time  or  in  any  manner,  and  afterwards  to  be*  fed  and 
depastured  with  Sheep  and  barren  and  unprofitable 
Cattle,  for  the  purpose  of  defrauding  the  said  John 
Batchelhr  deceased,  or  the  said  Complainant  and  the 
Impropriate  Rector  of  the  said  Parish,  or  any  or  either 
of  them,  of  their  or  his  legal  right  to  the  full  value  of 
the  Tythes  arising  from  the  said  Lands;  or  that  the 
crop  of  Grass  left  upon  the  said  Lands  at  the  time  when 
the  same  were  mowed,  and  that  subsequently  growing 
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and  arising  thereon,  were  of  greater  yalue  than  the  crop  1818. 

t)f  Grass  which  had  been  cut  and  made  into  Hay,  al-  ^       * 

though  this  Defendant  admits  the  same  to  have  been  of   Batchellor 

some,  but  not  of  great  value,  nor  of  any  further  or  any 

ralue  than  the  Aftermath  arising  from  other  Lands 

within  the  said  Parish,  of  equal  goodness,  and  fairly 

mowed  for  Hay ;  and  the  respective  value  of  the  said 

Crops  this  Defendant  is  unable  now  to  set  forth,  from 

his  remembrance,  belief,  or  otherwise,  further  than  as 

aforesaid/'    The  Defendant  then  answered  as  to  the 

other  lythes  claimed. 

The  only  question  agitated  was,  as  to  the  right 
.  claimed  of  Agistment  Tythe. 

The  SoUcUor  General,  and  Mr.  Wilbrdham,  in  sup- 
port of  the  Plea: — 

It  has  been  a  settled  Riile  for  these  200  years  past, 
that  when  Lands  have  "been  mowed  in  the  same  year, 
and  a  Tythe  of  Hay  has  been  paid,  no  Tythe  of  Agist- 
ment is  payable.  Lord  Coke  {a)  and  Iloll(b),  state 
that.  So  in  Grene  v.  Austen  (c),  Ayd  v.  Flower  {d)^  a 
Case  precisely  like  the  present.  Franklyn  v.  Master, 
&c.  of  St.  Cross  (e),  Chapman  v.  Keep^f),  Ellis  v. 
SauHg).  These  Text  Writers  and  Cases,  are  uncon- 
tradicted by  any  Decisions.  There  is  a  distinction 
between  Aftermath  and  After-pasture ;  the  former  pays 
Tyihe,  because  a  firaud  might  be  practised  to  increase 

(a)  sd  Inst  65a.  (d)  a  Gwill.  613. 

(b)  RoU's  Abr.  640.  (e)  s  GwiU.  629. 

(c)  1    Gwill.  226.  S.   C.         (/)  2  Gwill.  779. 
Yehr.  86.  (g)  4  Gwill.  1326.    S.  C, 
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tba  fiecoDd  Crop,  and  such  Crop  impoverishes  the 
I,And ',  but  After-pasture  does  not  pay  Tytbe,  because 
the  latter  mode  of  usiog  the  grass  improves  the  hmd* 

Sir  Sqmuel  RomiUy,  and  Mr.  TroUopff  in  support 
of  the  Bill:— 
According  to  the  old  doctrine,  Tythe  was  not  pay- 
able for  Aftermath,  or  After-pasture.  Lord  Coke{h)f 
citing  Baxter'9  Case,  says,  "  It  was  resolved  and  ad- 
judged, that  a  Parson  shall  not  have  two  Tythes  of  one 
Land  in  one  year,  as  of  com,  and  of  the  stubble  or 
herbage  of  hay,  and  of  the  After-pasture,  et  sic  in  nmi- 
libus"  So  in  Boll  (t),  it  is  laid  down,  "  If  a  man  pay 
Tythe  of  hay,  no  Tythe  de  jure  ought  to  be  paid 
afterwards  for  the  pasture  of  the  same  Land,  for  the 
same  year,  for  h^  shall  not  pay  Tythes  twice  in  the 
same  year  for  the  same  things,  for  the  After^pasfure 
is  only  the  relics  of  the  hay  which  paid  Tythes  before.^* 
Bum(t),  (a  respectable  Writer,  but  no  authority)  as  to 
this  doctrine,  says,  ''  Nevertheless,  notwithstanding 
these  great  Authorities,  the  modem  Determinations  in 
Equity  are  directly  contrary,  for  that  the  balk  and 
meres,  the  headlands,  stubble,  and  aiter-eatage,  are  a^ 
much  a  part  of  the  increase  of  that  same  year  as  the  com 
or  hay ;"  and  he  afterwards  (m\  speaking  of  Agistment 


(k)  0  Inst  65a. 

(1)  i{loll>Abr.^o, 

if)  3d  vol  £;c9l(pua9licf4 
Law,  p.  44a. 

(m)  3  Bum's  Ecdesia^tical 
La^j  435»  ed.  1788.  In  Ten- 
tumi  v.  Stubbing^  3  Anstr.640, 
it  was  decided  that  ^*  stubble 
mowed  and  used  as  fodder  or 
manure  is  not  tytheable,  un- 


less the  FVner  leaves  an  an- 
usual  qfoatib^  of  stubUe  to 
i^aite  a  fraudulent  profit  Qfii."^ : 
and  Chirf  Baron  Macdonald 
observed,  **  A  do^bt  is  sug- 
gested in  Bum^  on  the  general 
principle  that  Tythes  are  due 
of  every  increase  of  the  Lail4; 
and  the  modem  practice  of  the 
Courts  of  Equity  i%  said  t^  be 
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Tythe  fat  After^patimft^  and  quoting  th«  old  AnthoritieB 
against  Tythe  for  the  paftttm  <^  tile  same  Land  in  the 
same  year  it  has  paid  Tythe  of  hay,  says  ''  The  modem 
DetenninatioDs  in  Equity  will  not  allow  of  these  distino 
tioBS,  f6r  the  Aftennath  or  After-^atageare  undoubtedly 
part  of  the  increase  of  the  same  year/'  It  is  admitted, 
that  notwithetaftdingdieold  AuthoiitieSyit  is  nowsetfled, 
that  if  a  second  crop  of  Hay  be  taken  in  the  same  year, 
it  pays  Tythes  as  well  as  the  first  crop :  it  is  no  longer 
considered  as  ^  the  relics  of  the  Hay  which  pcdd  Tythe  ;'* 
and  there  can  be  no  reason  why,  if  instead  of  taking 
a  second  crop,  cattle  are  agisted,  they  should  not  pay 
Tythe.  Bum  alludes  to  modem  Determinations  to  that 
effect;  but  he  does  not  name  them.  There  are,  how- 
ever, several  such  Cases  in  Wood.  Hill  v.  Branson  {n\ 
Hicks  V.  Triese(p),  Bennett  v.  Peart  (p),  Baker  v. 
Mason  (q),  Howes  v.  Carter  (r).  The  doctrine  laid  down 
in  lofuwood  is,  ^'  Si  eadem  terra  his  vel  ter  seminantur 
fi§erk  vri  stBfivM  pmstum  produtmt  danda  toHes  sunt 
detim±!*  Thus,  Pigeons,  Pigs,  and  other  animals  that 
bring  forth  twice  a  yeat,  pay  double  Tythe.  So  of 
Sbeep.  And  it  is  held  that  Garden  Ground  shall  pay 
Tythes  for  different  crops.  So  Turnips,  when  they  are 
pvUedy  pay  Tythe,  though  often  sowed,  and  though 
npon  the  sane  Land,  Benson  v.  Wat1dns{s\  In  Ettis 
V.  Sandj  which  has  been  mentioned,  none  of  the  Cases 


sterns  to  have  bten  at  fest 
ever  since.'' 

(n)  3  W06d,TytheCas«,  l6. 

(o)  lb.  363. 

(p>  4  Wood,  Tythe  Cms, 

«3^- 
{q)  Ibid,  85% 
(r)  Ibid,  450. 


-^9 


fia  thssldttithorHies, 
bat  this  sseois  Is^  be  a  mistidK ) 
no  caie  to  that  effiKt  is  mSn- 
isMd  in  the  Beoks,  nor  exists 
in  the  memory  of  any  petson. 
The  eld  sutboritaeB  (1  Rein 
Atr.  641^  9  Inst  659,  whieh 
had  hmt  dMd  to  die  Arg^ 
ment,)  desMed  Hid  point,  wMdl 


1818. 


BATCHELLOa 


8llALLC0MB£. 


C  2 


20 


CASES  IN  CHANCERY. 


1818. 

Batchellor 

Smallcombe. 


28th  January. 


in  Wood  were  cited.  The  reason  why  in  former  times 
Aftermath  and  After-pasture  did  not  pay  Tythe  was, 
because  owing  to  the  deficient  cultivation  of  Lands  at 
that  period,  the  Aftermath  and  After-pasture  were  of 
little  value ;  but  afterwards,  when  from  the  improved 
cultivation  of  Land  they  became  valuable,  they  also 
became  Tytheable  (0*  In  Andrews  v.  Lane  (ti),  it  was 
held  that  Woad  twice  produced  in  one  year,  was 
twice  Tytheable  (x).  There  would  be  great  inconve- 
nience, and  a  great  inlet  to  fraud,  if  this  Plaintiff  is 
not  entitled  to  the  relief  he  prays. 

The  Vice-Chancellob  : — 
The  Question,  here,  is  a  mere  Question  of  Fact — what 
is  the  Common  Law  in  this  respect  ? 

What  the  Common  Law  is,  can  only  be  discovered 
from  the  Text  Writers  and  Reports.    Lord  Coke  and 


(0  It  is  clear  that  After- 
math pays  Tythe,  notwith- 
standing what  IB  said  by  the 
old  writers;  but  it  is  observ- 
able, that  80  late  as  Norton  v. 
Briggs,  Raymond^  843,  3,  S.  C. 
Lutw.  1043,  not  noticed  in 
GtpiUim,  Chief  Jwtice  Treby 
said,  **  Tythes  are  not  payable 
of  Aftermath  de  jurcy  and 
therefore  it  is  but  a  form  to 
lay  a  custom  to  be  discharged 
thereof  in  consideration  of 
making  the  former  mowing 
into  hay,  for  Tythes  are  pay- 
able only  of  things  sanel  in 
arnio  rcttffcantibm  *' 

In  2  Hy.  4.  Rot  Pari.  93, 
noticed  in  i  Gwill,  is,  and  at 


the  end  of  Cunmngham  on 
Tythes.  The  Commons  com- 
plained of  Agistment  Tythe  in 
respect  of  Lands,  which  had 
paid  Tythe  of  hay  in  the  same 
year;  but  the  answer  of  the 
King  was,  *'  Let  him  who 
shall  find  himself  grieved,  sue 
specially/' 

VmeTy  in  his  Abridgment, 
8  vol.  574,  &c  quotes  this 
Record  again  and  again* 

(tt)  3  GwilL  473. 

(x)  According  to  the  rqK>rt 
of  this  case  in  GwiUimy  2d  vol. 
p.  478,  it  appears  the  consi- 
deration of  it  was  adjourned, 
and  what  was  the  final  deci- 
sion does  not  appear, 
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!Rott  both  state^  that  Tythe  is  not  payable  in  respect  of  18184 

Agistment  of  Land  which  has  been  mowed  and  paid     ' 

Tythe  in  the  same  year.    The  reason  they  give  is  not  B^tchellor 

satisiactory,  but  they  clearly  state  what  the  Common  q 

Law  was.     In  Grene  v.  Au^tn,  it  was  held  by  the     ^q*.  t 

^  -  _       _.  '  ^  aSth  January. 

CovLTt,  that  as  the  Owner  of  the  gromid  pays  Tythe 

of  Hay,  he  is  thereby  discharged  of  Common  Right 
from  Tythe  of  Agistment  of  the  same  Land  in  the  same 
year*  Then  followed  Ayd  v.  jRfower,  Franklyn  y.  Master ^ 
ifc.  of  St.  Cross,  Chapman  v.  Keep,  and  ElUs  v.  Saul. 
All  these  Cases  coincide  with  the  doctrine  of  the  Text 
Writers,  that  Tythe  is  not  payable  for  Agistment,  where 
the  same  Land  has  in  the  same  year  paid  Tythe  of 
Hay.  Bnt  then  it  is  said,  there  are  four  Cases  in  the 
Exchequer,  which  have  been  cited  from  Wood^  in  which 
it  was  held,  that  Tythe,  under  such  circumstances,  is 
payable  for  Agistment.  All  that  appears  from  Wood, 
is,  that  in  those  Cases  the  Defendants  alleged  in 
their  Answers,  that  they  ought  not  to  pay  Agistment 
Tythe  demanded,  because  the  Lands  had  been  mowed 
in  the  same  year ;  and  that  notwithstanding  such  Alle- 
gations, there  had  been  general  decrees  for  an  account 
of  the  Tythe  demanded.  Three  of  those  Cases,  Hill 
v.  Branson,  Hicks  v.  Triese,  and  Sennet  v.  Peart,  occur 
between  1742  and  1790.  Howes  v.  Carter  was  in 
1794;  but  in  Chapman  and  Keep,  in  174^,  it  was  de- 
termined that  no  Agistment  Tythe  was  in  such  case 
payable;  and  in  Elli$  v.  Savly  which  came  on  in 
1790,  the  Counsel  considered  the  Law  as  so  clear, 
that  they  abandoned  the  claim  to  Agistment  Tythe  for 
After-pasture.  Is  it  possible  the  Counsel  and  the  Court 
could  be  ignor^t  of  these  Cases  mentioned  by  Wood, 
if  there  really  had  been  any  such  decisions  ?  There 
is  no  other  report  of  those  Exchequer  Cases,  but  as 
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1818.  they  are  given  in  Wooely  except  one,  Howes  v.  Carter,, 

'        "^  which  is  reported  in  Anstruther  (y),  and  in  which,  ac- 

Batch£llor  cording  to  that  report,  nothing  else  was  determined, 
than  that  Sheep  kept  principally  for  the  sake  of  folding,, 
if  sold  out  of  the  Parish  before  shearing  titne,  should 
pay  an  Agistment  Tythe  (z).  GtoilUm  has  reported 
all  the  Cases  he  could  collect  on  the  subject  of 
Tythes  from  printed  Reports,  and  also  from  MS.  Notes, 
with  which  he  was  liberally  furnished ;  and  it  is  sur- 
prising he  should  not  have  noticed  any  of  the  Exche- 
quer Cases  mentioned  by  W<H>dy  except  Howes  v.  Carter, 
determined  on  another  point,  if  there  were  any  suck 
Decisions  on  them ;  especially  as  they  would  have  in- 
troduced so  novel  a  doctrine.  Woo^s  Book  is  a  laere 
coUecticm  of  Pleadings,,  with  the  Decrees  of  the  Court 
in  Tythe  Cases,  without  stating  the  proofs  in  the  Cause^ 
or  imy  of  the  Arguments  of  Counsel,  or  Reasons  of 
the  Court.  It  must  therefore  be  inferred,  that  in  the 
Cases  he  mentions,  the  Allegations  in  the  Answers  were 
not  made  out  in  proof. 

It  might  be  reasonable,  in  the  present  improved  state 
of  Agriculture,  that  Agistment  Tythe  should  be  pay- 
able for  After-pasture,  but  that  is  matter  for  the  con- 
sideration of  tbe  Legislature :  I  am  bound  to  say,  that 
by  the  Common  Law,  as  collected  from  the  text  writers, 
and  a  long  series  of  Decisions,  it  is  clear,  that  where 
the  Land  has  been  mown  for  Hay,  and  paid  Tythe,. 
Agistment  Tythe  for  Ailer-pasture  in  the  same  year,  i& 
not  demandable.  The  Plea  therefore  must  be  allowed. 

Plea  allowed. 

(y)  3  Anstr.  500.  in   the   Exchequer  3d  GwilL 

(z)  That  Case  was   deter-  1048,  and  confirmed  on  Ap^ 

mined    on   the    aathority  of  peal  to  the  Houae  of  Lords. 

Batenum  v.  Aistroppcj  decided 
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1818. 


Ex  parte  BONBONOUS,  in  re  LEMAN. 

9oth  January. 
1  HE  l^etition  stated,  that  the  Bankrupt's  Estate  had  One  of  Txoo  As- 
been  assigned  to   the  Petitioner  and  JoHn  Edmonds^  signees  having 
as  Assignees:— That  JoA»  Edmonds  had  quitted  the  fnnttedtkecom- 
coimtiyy  and  was  then,  as  supposed,  resident  in  France :    '^^^ 
And  Prayed  that  the  Bargain  and  Sale  and  Assign-  .1  •  • 

inent  of  the  Bankrupt's  Estate  might  be  vacated :—  ^^w^nee,  that 
That  a  Meeting  of  the  Commissioners  might  be  called  to  the  Bargain  and 
choose  a  new  Assignee  in  the  place  of  John  Edmonds,  Saie  to  the  Tvso 
and  that  when  so  chosen,  a  Bargain  and  Sate  of  the  Assignee  might 
Real,  and  an  Assignment  of  the  Personal  Estate  laigbt  ^  ^^^^^^  '^ 
be  execated  to  the  Petitioner,  aad  the  new  Asdignee    i^^^r^ -^    f 
when  80  chosen ;  and  that  service  of  the  Petition  at  ^  ,,^  Assignee 
the  last  place  of  residence  of  JoAn  Edmonds  imgbi  be  in  the  stead  of 
deemed  good  service ;  and  that  the  Costs  of  the  Peti«  the  one  abroad^ 

tion  might  be  pdd  out  of  the  Banknipt's  Estate.  and  that  a  new 

Bargain  and 
Sale  might  be 
Mr.  Koe,  for  the  PetitioneiP,  produced  ate  Affidavit  executed  to  the 

of  the  service  of  the  Petition  at  the  last  plac«  of  Petitioner ^  and 
residence  of  John  Edmonds.  thenew  Assignee; 

and  that  service 

of  the  Petition  at 
The  Vice-Chancellor  made  the  Order,  according  to  ^^  ^^^  i^^  ^^ 

the  Prayer  of  the  Petition.  residence  of  the 

Assignee  abroad 
might  be  deemed  good  service.  On  production  of  an  Ajffidavit  of  service  of  the 
Petition,  an  Order  was  made  according  to  the  Prayer  of  ike  same. 
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^         BROWNE  V.  POYNTZ. 

2i8t  January.' 

If  Answer  a  pui  IHE  Plaintiff  filed  his  Bill  17th  June  1817,  and  an 
in,  and  exceptions  Answer  was  putf  in  loth  December  1817.  The  Defen- 
are  taken  to  the  j^^^  obtained  an  Order  on  the  22d  December  following. 
Answer,  the  De-  .^  ^^  usuaT  terms,  that  the  Plaintiff  should  elect  within 

ML        eight  days  after  service  of  the  Order,  whether  he  would 
mffve  upon  the  ^  ^  ' 

Answer  that  the  proceed  at  Law  or  in  Equity.    On  the  23d  December, 

Flaxnt^may  be    Exceptions  were  filed  to  the  Answer.    On  the   10th 

put  to  his  Elec-    January  1818,  the  Plaintiff  served  the  order  to  elect. 

tion  to  proceed  at 

LamorinEquitjf*  Mr.  Wakefield  now  moved,  that  the  Order  to  put 
the  Plaintiff  to  his  Election  might  be  discharged  for 
Inegularity.  He  observed,  it  was  dear  firom  Tilhtson- 
V.  Gamonia),  that  until  an  Answer  is  given  to  the 
Plaintiff's  Bill,  he  cannot  be  put  to  his  Election;  and  it- 
was  equally  clear,  that  an  Answer  is  incomplete  and 
as  no  Answer,  until  exceptions  to  it  are  answered;  and 
it  is  only  when  a  sufficient  Answer  is  put  in,  that  the 
Defendant  can  put  the  Plaintiff  to  his  Election.  There 
is  na  case  expressly  in  point;  but  there  are  several^ 
analogous  cases.  A  defendant  is  entitled  to  the  Costa 
of  an  Answer  to  a  Bill  of  Discovery,  but  if  his  Answer 
is  excepted  to,  he  cannot  move  for  his  Costs  until  he 
has  answered  the  Exceptions.  So,  if  a  Plea  be  put  in. 
to  a  BiD,  the  Defendant  cannot  move  to  put  the  Plain- 
tiff to  an  Election,  until  the  Plea  is  decided  upon,  as 
was  held  in  Vaughan  v.  Welsh  (i),  and  in  an  Anottymoua 
Case  in  the  same  Book(c). 

(a)  1  Vern.  103;  and  see         (b)  Moseley,  a  10. 
Jones  V.  Earl  of  Staftbrd,  3  P.         (c)  Ibid,  p.  304. 
Wms.  90. 
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Mr.  iSAadtoe//,  in  support  of  the  Order: —  1818, 

No  rule  is  laid  down  when  an  Order  to  elect  most     "^ * ' 

be  served.    From  the  quantity  of  business  in  the  Re-       Browne 
gister's  Office,  the  Order  cannot  be  drawn  up  imme-  ^' 

diately.  The  Order  was  made  before  the  Exceptions 
were  filed.  The  Order  13  founded  on  the  Answer, 
from  which  it  appears  that  the  Plaintiff  is  proceeding 
at  Law  and  in  Equity  for  the  same  demand. 

He  Vice-Chancellor  : — 
The  Plaintiff  is  entitled  to  a  complete  Answer  before 
he  can  be  put  to  an  Election,  for  it  may  be,  that  until 
he  has  a  complete  Answer,  he  cannot  decide  in  which 
Court  it  will  be  most  advisable  he  should  prosecute 
his  Claim :  he  cannot  therefore  be  put  to  his  Election 
after  Exceptions  are  filed,  until  they  are  answered ;  and 
it  is  irregular  to  obtain  an  order  to  elect  before  the 
common  time  for  filing  Exceptions  is  expired. 

Motion  granted,  without  Costs. 
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1818. 

Ha  parte  WORTHINGTON,  inn?  BENJAMIN  GRAY, 
JAMES  GRAY,  ROBERT  WILSON,  and  JAMES 
RICHARDSON,  Bankrapts. 

2  2d  January. 

Where  a  Firm  of  I  ^^  Petition  stated  that  Benjamin  Gray,  James 
four  Persons  Gray,  and  Robert  Wilson,  carried  on  business  as  Mer- 
hecome  Bank-       chants  at  Liverpool,  under  the  Finn  of  Grays,  Wilson, 

^^''I  r,'^^  'r  ofid  Company,  and  in  1815,  they  established  another 
tors  of  a  Firm  of  .     *      ,       .     t^  t-  1    x  -r^.  1      » 

thret  ofwch        F*"*^  ^^  London,  m  Partnership  with  James  Richardson, 

Bankrupts,  may,    under  the  Firm  of  Benjamin  Gray  and  Company,  prin- 

under  Lord  Ross-  cipally  for  the  purpose  of  the  Firm  o(  Gray\  Wilson 

hfiis  General        ^m^  Co.  drawing  Bills  upon  them  in  the  course  of  their 

r^y  prove        carrying  on  their  business  at  Liverpool;  and  Benjamin 

.   ,     Gray  and  Co.  also  carried  on  the  business  of  Brokers  :— 
muston  against  ^ 

the  four  and  no  '^^^  ^^  ^®  ^""^  August,  a  Commission  issued  against 
Order  is  neces-  Bergamin  Gray,  James  Gray,  Robert  Wilson,  and  James 
sary  for  thai  Richardson,  as  carrying  on  trade  in  London,  under  which 
P^'T^^'  they  were  declared  Bankrupts ;  and  John  Watson  and 

Thomas  Harbottle  were  chosen  Assignees: — That  the 
Petitioners  are  Creditors  of  the  Firm  of  Gray's,  Wilson 
and  Co.  in  the  sum  of  2,000/.;  and  the  whole  amount 
of  Debts  due  from  the  Firm,  amounted  to  80,000/. 
Ihe  Prayer  of  the  Petition  was,  that  the  Assignees 
under  the  said  Commission  might  be  ordered  to  keep 
distinct  Accounts  of  the  Estate  and  Effects  of  the  two 
Firms  of  Gay's,  Wilson  and  Co.,  and  Benjamin  Gray 
and  Co. ;  and  that  the  Petitioners  might  be  at  liberty 
to  call  one  or  more  Meeting  or  Meetings  of  the  Commis- 
sioners, and  that  the  Petitioners  and  the  other  Creditors 
of  the  Firm  of  Gray's,  Wilson  and  Co.  might  be  at 
liberty  to  prove  their  Debts  under  the  Commission,  to 
the  account  of  the  Firm  of  Gray's,  Wilson   and  Co. ; 
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and  that  the  Estate  and  Effects  of  that  Firm -might 
be  distributed  pro  rata  amongst  the  Creditors  of  the 
same. 

The  Petition  was  supported  by  an  Affidavit. 

Mr.  WJdtmarshy  in  support  of  the  Petition : — 
An  Order  is  necessary  in  this  Case,  to  enable  the 
PetiUoners  to  prove  it  not  faUing  within  the  words  of 
Lord  Bo5$lifn*s  General  Order,  8th  March  1794.  There 
is  a  difference  among  Commissioners  on  this  point; 
some  admit  the  proof  of  such  Debts  as  these,  without 
an  Order ;  others  think  an  Order  necessary. 

Sir  Samuel  Romilly,  and  Mr.  Montagu : — 
In  Rowland'^  Bankruptcy,  the  Lord  Chancellor  held 
this  Case  within  the  General  Order. 

The  Vice-chancellor  : — 
This  Case  is  within  the  meaning,  though  not  the 
words,  of  Lord  Rosslt/n's  Order. 

Petition  dismissed,  without  Costs  (a). 

(a)  See  £1;  parte  Mason,  1  Rose,  423. 
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32d  January. 
Certain  Stock 
standing  in  the 
Name  of  the 
Bankrt^,  the 
Dvoidendsof 
which  had  not 
been  claimcdjXDaSy 
under  the  56Geo. 
III.  c.  60,  trans- 
ferred to  the 
Commissioners 
for  the  reduction 
of  the  National 
Debt:  ^  The  As- 
signee of  the 
Bankrupt,  by 
Petition  under 
the  Act,  claimed 
the  Stock  as  part 
of  the  Bankrupts 
Effects.   An- 
other Person,  by 
Petition,  claimed 
the  Stock,  insist- 
ing that  the 
Bankruptkoas  a 
Trustee  for  him, 
A  reference  was 
directed  to  the 
Matter  to  ascer- 
tain whose  Stock 
tt  was,  and  in  the 
mean  time,  the 
Stock  was  direct- 
ed to  be  tratuf er- 
red into  the  name 
rf  the  Accountant 
General. 


Ex  parte  GILLETT,  Ex  parte  BACON. 

The  Petition  o(  Ex  parte  Gillett  stated,  that  on  the 
36th  of  February  1810^  a  Commission  of  Bankrupt 
issued  against  John  Bannister  Hudson,  under  which  he 
was  declared  Bankrupt: — ^That  the  Petitioner  and 
John  Tiemey  (since  deceased^)  were  chosen  Assignees^ 
and  the  usual  Assignment  was  made  to  them : — ^That 
on  the  loth  of  April,  Hudson  passed  his  last  Exami- 
nation, and  made  no  disclosure  of  the  Stock  after 
mentioned,  and  shortly  after  left  England  for  the  East 
Indies,  and  hath  not  obtained  his  Certificate: — ^That 
the  Petitioner  had  recently  discovered,  that  from  the 
Month  of  July  1806,  until  the  Transfer  after  mentioned, 
there  were  standing  in  the  name  of  Hudson,  by  the 
description  of  John  Bannister  Hudson,  Esquire,  the  sum 
of  3,170/.,  Three  per  Cent.  Consols,  and  also  the  sum 
of  636  /.  in  the  name  of  Hudson,  (by  the  description 
otJohn  Bannister  Hudson,  of  Hacknejf  Grove,  Gentle- 
man;) the  Dividends  on  which  said  two  Sums  remained 
unclaimed  from  the  said  Month  of  July,  until  the 
Transfer  after  mentioned: — ^That  under  the  56th  Geo. 
III.  cap.  60,  **  An  Act  to  authorize  the  transferring 
''  Stock  upon  which  Dividends  shall  remain  unclaimed 
"  for  the  space  of  at  least  ten  years  at  the  Bank  of 
«  England,  and  also  all  Lottery  Prizes  and  Benefits,  and 
«  Balances  of  Sums  issued  for  paying  the  Principalis 
'^  of  Stocks  of  Annuities,  which  shall  not  have  been 
"  demanded  for  the  same  period,  to  the  Commissioners 
"  for  the  Reduction  of  the  National  Debt."  The  two 
sums  of  3,170/.  and  636/.,  together  with  the  Dividends 
which  had  accrued  thereon,  were  on  the  day  of 

transferred,  as  in  tl^  Act  prescribed^  from 
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the  name  of  the  Bankrupt,  into  ''  Uie  Account  of  the 
Comndssionen/or  the  Reduction  of  the  National  Debt : — 
That  Hudson,  previous  to,  and  at  the  time  of  his  Bank- 
niptcy,  resided  at  Hackney  Grove,  and  was  described  in 
the  Commisgion  as  **  John  Bannister  Hudson,  late  of 
Hackney  Grove,  in  the  County  of  Middlesex,  and  also 
of  the  Old  City  Chambers,  in  the  City  of  London,  Mer- 
chant, Dealer  and  Chapman ;"  and  that  the  said  sums 
were  the  Property  of  the  Bankrupt  in  his  own  right 
at  the  time  of  the  Bankruptcy : — ^That  the  Petitioner, 
as  sole  Assignee,  was  entitled  to  the  said  two  sums  of 
3,170/.  and  600/.,  and  was  desirous  that  the  same 
should  be  transferred  to  him,  and  that  the  Dividends 
due  thereon  should  be  paid  to  him;  but  that  the  Gover- 
nor and  Company  of  the  Bank  of  England  had  refused 
to  make  such  Transfer  and  Payment  without  the  Order 
of  the  Court: — lie  Prayer  of  the  Petition  was,  that 
the  3,176/.  and  636/.  Three  per  Cent.  Cofuo/f,  standing 
to  the  account  of  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  might  be  ordered  to  be  trans- 
ferred to  the  Petitioner,  together  with  the  Dividends 
due  and  to  become  due  thereon. 
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Ex  parte 

GiLLBTT, 

Ex  parte, 
Bacok. 


An  Affidavit  was  filed  by  the  Petitioner,  verifying 
the  Statements  in  the  Petition. 


The  Petition  of  Bacon  stated.  That  at  various  periods 
during  the  years  1804  ^^^  1805,  he  was  resident  in 
India,  and  xemitted  to  Hudson,  his  Brother*in-law, 
various  Bills  to  the  amount  of  22,000/.,  with  strict 
injunctions  to  invest  the  produce  of  such  Bills  as  they 
became  due  to  the  best  advantage,  in  the  Public 
Funds,  in  the  name  of  the  Petitioner : — ^That  Hudson 
received  the  amount  of  the  Bills,  and  gave  credit  in 
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his  account  to  the  Petitioner  for  the  same : — ^That  on 
the  Petitioner's  arriral  in  England,  he  called  on  HuJmoh' 
for  a  statement  of  Accounts  between  them ;  on  die 
production  of  which^  the  Petitioner  discovered,  that 
instead  of  the  produce  of  the  Remittances  having  hetfa 
invested  in  the  Funds  in  the  name  of  the  Petitionet^ 
Hudson  had  speculated  in  the  Funds  in  his  own  name, 
und  had  again  sold  out  the  greater  part  of  such  Stook, 
snd  spent  and  lost  the  Money  in  Trade:— That  the 
Petitioner  was  a  Creditor  under  the  Commission  fdur 
l6jO00  /.  and  upwards,  and  proved  his  Debt  under  the 
same,  and  has  received  two  Dividends  amounting  to 
2,340  /.  :*^That  he  has  recently  discovered  that  there  is 
now,  and  hath  ever  since  July  1816,  been  the  sum  of 
3,1 70  /.  and  636  /.  standing  in  the  Three  per  Cent.  Canaohj 
in  the  name  of  the  Bankrupt,  and  that  the  Dividenda 
on  the  same,  including  and  since  the  said  Month  of 
July  1B16,  have  not  been  received,  but  still  remain  in 
the  Bank  of  England  :-^That  Petitioner  conceives  the 
Stock  was  purchased  with  the  produce  of  the  Bills 
remitfadd  to  Hudsm  by  the  Petitioner,  and  ought  to  ba 
considered  as  his  Trust  Property^  and  that  the  Assign 
nee  of  Hudson  has  no  right  to  it.  The  Petition  Prayed, 
Hutt  Gabrid  GiUett  (tile  Assignee  of  Hudson  and  the 
Petitioner,  in  the  Petition  first  stated)  might  be  re-- 
strained from  receiving  the  3,170/.  and  636/.  TTiree 
per  Cent.  ComoU,  atandmg  in  the  nana  of  Hudson, 
or  the  Dividends  due  or  to  become  due  thereoiiy 
and  that  the  Secretary  of  the  Qooefnot  and  Company  of 
the  BaUc  of  Bi^and  mght  be  dineted  to  transit  the 
same  to  the  Aocountaoit  Ocneial  of  this  Court,  in  trait 
in  this  nutter,  to  abide  the  fartherOrder  of  the  Couvt. 

An  Affidavit  of  Bacon  was  filed  in  support  of  his 
Petition, 
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Tlie  Petitions  camQ  on  to  be  heard  together. 

Sir  $€mud  RfrndUj/y  in  support  of  the  Petition  by 
the  Assignee  of  Jlwdton  :— 
If  it  is  clefMriy  made  ont  that  the  Stock,  though 
imclaimed,  and  transferred  to  the  Conunissioners  for 
the  Reduction  of  the  National  Debt,  belongs  to  an 
iadii^idual,  he  is  entitled  to  claim  it.  Though  the  Bank-, 
rapt  did  not  in  his  last  Examination  disclose  this  Stock, 
it  does  not  follow  he  is  not  entitled  to  it.  Either  die 
Assignee  of  Hudson,  or  Bacon,  is  entitled  to  the  Stock, 
and  it  ought  to  transferred  into  the  name  of  the 
Assignee,  until  an  inquiry  is  made  whose  St9ck  it 
was.  As  the  Claim  of  Bacon  may  depend  upon  pre- 
sumptive evidence,  it  would  he  satisfactory  that  a  Jury 
should  decide  upon  it ;  but  as  Hudson  is  out  of  the 
Kingdom,  it  will  be  better  to  have  a  reference  to 
the  Masier.  The  Stock  should  be  transferred  into 
the  name  of  Hudson's  Assignee,  subject  to  the  in- 
qoiiy;  interest  will  then  be  accumulating.  The  Act 
itself,  I  think,  is  objectionable  in  its  Principle,  and 
very  objectionable  also  in  this  respect,  that  if  the 
unclaimed  Stock  is  transferred  to  the  Commissioners 
for  the  National  Debt,  it  is  to  be  laid  out,  and  the 
Dividends  accruing  thereon  are,  if  any  Claimant  ap- 
pears, to  he  paid,  together  with  the  Principal,  to  the 
QaimaBt;  but  the  Interest  arising  from  the  investment 
of  the  Dividends  as  they  arise,  goes  to  the  Commuk 
sioners  for  the  Reduction  of  the  National  Debt.  It  b 
important,  therefore,  that  the  Money  should  be  paid 
into  Court. 
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The  Solicitor  Generai,  and  Mr.  Mitford,  for  the 
CrowA :— * 
A  atemg  presuaiptioB  arieea  that  thie  was  Trust  Pro- 
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peity,  as  the  Bankrupt  made  no  mention  of  it  in  his 
last  Examination.  If  it  was  his,  he  has  committed  a 
Felony,  by  not  disclosing  it.  If  he  was  a  Trustee  of 
the  Property,  and  it  cannot  be  discovered  for  whom, 
it  goes  to  the  Commissioners  for  the  Reduction  of  the 
National  Debt.  If  Hudson  was  a  mere  Trustee  of  the 
Property,  it  did  not  pass  under  the  Assignment  to  the 
Assignees,  nor  has  the  surviving  Assignee  any  right 
to  claim  it.  If  Bacon  cannot  establish  his  right  to  the 
Money,  it  is  claimable  under  the  Act  by  the  Commis- 
sioners for  the  Reduction  of  the  National  Debt. 


Sir  A.  Pigott,  for  the  Bank  >— 
In  general,  if  unclaimed  Stock  is  transferred  to  the 
Commissioners  for  reducing  the  National  Debt,  and  & 
Person  comes  from  abroad  showing  a  just  claim  to  it, 
the  Bank  transfer  the  Stock  to  him ;  but  in  this  case, 
they  did  not  think  it  proper  to  transfer  the  Stock 
either  to  the  Assignee  of  Hudson,  or  to  Bacon;  but,  as 
the  Act  enabled  them  to  do,  refused  to  act  unless 
under  the  order  of  the  Court. 

Mt.Hart,  and  Mi.  Montagu,  for  Bacon:'-* 
As  the  Stock  belongs  either  to  the  Assignee  of 
Hudson,  or  to  Bacon,  there  is  no  objection  to  having 
the  Funds  transferred  into  the  name  of  the  Assignee 
subject  to  the  Enquiry ;  or  perhaps  it  would  be  more 
advisable  to  have  the  Money  transferred  into  the 
name  of  the  Accountant  General,  until  it  is  ascertained 
to  whom  it  belongs.  A  sufficient  case  is  stated  by 
Bacon  to  entitle  him  to  the  Enquiry. 


The  Vice-Chancbllor  :— 
Whether  the  Fund  is  transferred  into  the  name  of  the 
Auountant  General,  or  into  the  name  of  the  Assignee, 
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toiQst  be  a  matter  of  indifference.    The  Provision  in 
the   Act  entitling  the  Owner  of  the   Fund  to  a  Re- 
transfer,  where   the  Funds  have  been  transferred  to 
the  Commissioners  for  the  reduction  of  the  National 
Debt,  meansy  the  Owner  who  appears  as  such  in  the 
books  of  the  Bank,  the  Person  in  whose  name  the 
Stock  stands,  or  his  Representatives ;  and  the  Cestuis 
que  Trust  of  such  Stock  are  not  entitled  to  have  the 
Funds  re-transferred  to  them.    Were  it  otherwise,  the 
Bank  might  be   involved  in  a  variety   of  contested 
Petitions.     Hudson,  therefore,  was  entitled  to   have 
the  Stock  re-transferred  to  him,  though  it  were  true  - 
that  he  was  a  mere  Trustee ;  but  if  he   were  a  mere  . 
Trustee,  his  Bankruptcy  did  not  entitle  his  Assignee 
to  stand  in  his  place  and  claim  a  Re-transfer.    I  can- 
not therefore   order  this  Stock  to  be  transferred  ta 
Hudson's  Assignee,  unless  it  be  clear  that  it  was  Hud^ 
son*s  own  Stock, 
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Let  it  be  referred  to  the  Masttr,  to  ascertain  whe« 
ther  this  Stock  was  the  Property  of  Hudson,  or  whether 
he  was  only  a  Trustee  of  it  for  Bacen.  The  Stock 
must  be  transferred  into  the  name  of  the  Accountant 
General  of  this  Court,  and  the  Costs  of  all  Parties  up 
to  this  time  paid  out  of  the  Fund,  and  the  Master  may 
make  a  separate  report  as  to  the  Costs. 

These  Petitions  come  on  among  the  Cause  Petitions, 
but  they  should  be  entitled,  "  In  the  matter  of  the  Act 
to  authorize,  &c/' 


Vol.  hi. 
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Origifud  Bill,  by  MOUNTFORI>  v.  SCOTT,  BLAKE 
and  WARNER  f  a&d 

Supplemental  BiU,  by  MOUNTFOIU>  v.  CORROCK 
and  JEY6. 

114th  January. 

Notice  to  an  Th  E  Original  Bill  stated.  That  Defendant  Scott  being 
Agent  in  order  to  indebted  to  Plaintiff  in  190/.  155.  for  Goods  sold,  and 
bind  hisPrinci'  ^  ^  gjH  ^f  Exchange,  deposited  with  him,  on  the 
pal,mutthttntht     *^ .    ^     .,     «  x  ,V*      *     ^       ^         is 

same  Transac-  *^^  ^P"^  loOQ,  a  Lease,  3d  March  1809,  from  Stapp 
turn ;  and  this^  to  Scott,  his  Executors,  &c.  of  certain  Ground  for  78 
thoygh  the  Agent  years : — ^That  at  the  time  when  the  Lease  was  deposited,. 
acted  as  Attorney  gcott  wis  erecting  and  had  nearly  finished  oft  the 
ad  V  ^  ground  five  houses,  and  he  afterwards  completed  the 

same : — ^That  afterwards  the  Defendant  Blake  requested 
Scott  to  make  over  to  him  the  Leasehold  Premises, 
towards  satisfaction  of  his  Debt  to  Blake  of  400  /. ; 
Saxtt  stated  he  could  not  comply  with  his  request,  as 
the  Lease  was  deposited  with  the  Plaintif;  Blake  then 
applied  to  his  Solicitor  GyUz  told  him  of  the  Deposit 
with  the  Plaintiff,  and  requiired  his  advice : — ^That  in 
pursuance  of  his  advice,  it  was  agreed  between  Scott 
and  Blake,  that  Scott  should  grant  Blake  an  Under- 
lease, which  he  did  16th  of  February  181O)  of  four  of 
the  Messuages,  for  all  the  term  Scott  had  therein,  ex- 
cept a  few  days,  at  a  pepper-corn  rent;  the  Considera- 
tion of  such  Underlease  being  stated  to  be  200  /. ;  and 
it  was  agreed  that  Blake  should  sell  such  Underlease^ 
and  should  advance  Scott  50  /.  or  60  /.  out  of  the  Pur- 
chase Money,  to  enable  him  to  carry  on  his  business : — 
That  soon  after  the  Underlease,  the  Defendant  Warner 
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{mrchased  the  Bame  from  Blake  for  275 /.,  and  it  was 
assigned  by  the  latter  to  Warner  in  consideration  of 
that  warn*  Oyln  prepared  the  Assignment  to  Warner. 
The  Bffly  stating  the  foregoing  fkcts^  and  charging  that 
Warner  had  notice  of  the  Deposit  with  the  Plaintiff  at 
the  time  of  the  Assignment  to  him,  prayed  an  account 
of  what  was  due  to  the  Plaintiff,  and  that  the  Defen** 
dants,  or  some-  or  one  of  them,  might  be  decreed  to 
pay  to  Pkintiffi  by  a  short  day,  what,  on  taking  snch 
ftccomit,  should  appear  to  be  due  to  him  for  Principal 
and  Interest  on  the  Security  of  such  Indenture  of 
3d  March  1809;  and  in  default  of  payment,  that  the 
Defendants  might  be  decreed  to  assign  and  convey  to 
the  Plaintiff  all  their  Estate  and  Interest  in  the  Lease 
of  the  16th  February  1810;  and  that  such  of  the  De^ 
fendants  as  should  appear  to  have  the  Lease  of  the 
16th  of  February  1810,  and  the  Deed  Poll  indorsed 
thereon,  in  their  possession  or  power,  might  be  decreed 
to  deliver  up  the  same  to  the  Plaintiff;  and  if  it  should 
appear  that  Warner  had  not,  before  the  execution  of 
the  Assignment  to  him,  and  the  payment  of  the  Pur^ 
chase  Money  for  the  same,  any  notice  or  reason  to 
beUeve  that  said  Indenture  of  3d  March  1809  had  been 
deposited  with  the  Plaintiff,  then  that  Defendants  Scott 
and  Blake^  or  one  of  them,  might  be  decreed  to  pay  to 
the  Plaintiff  what  should  appear  to  be  due  to  him  for 
Principal  and  Interest,  on  the  security  of-  such  Inden- 
ture. 
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By  the  joint  and  several  Answer  of  Scott  and  Blake^ 
(which  as  to  the  following  passages  was  read),  they 
admitted,  ''  That  Scott  being  indebted  to  Defendant 
Make  m  l!he  sum  of  400^/.  and  upwards  for  Materials 
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which  were  principally  used  in  building  such  four 
Houses,  and  for  Money  advanced  to  him,  and  being 
pressed  by  him  for  payment  thereof,  he,  Defendant 
Scott,  did  of  his  own  accord  propose  to  execute  to 
Defendant  Blake  a  Lease  of  said  four  Houses,  but 
not  for  the  House  which  had  been  built  prior  to 
the  deposit  of  the  aforesaid  Lease,  in  or  towards 
.satisfaction  of  the  said  Debt  of  400 1,  and  upwards  ; 
and  he,  Defendant  Scott,  at  the  same  time,  but  not 
before,  informed  Defendant  Blake  of  such  Lease  being 
deposited  with  the  Plaintiff.'^  Blake  also,  by  his 
Answer  admitted,  "  that  before  such  Lease  was  granted 
to  him  by  Defendant  Scott,  he  had  been  informed  of 
the  said  original  Lease  having  been  deposited  with  the 
Plaintiff  as  a  security  for  a  sum  of  Money  due  to  him 
from  Defendant  Scott;  but  insisted  such  Lease  so 
deposited  with  Plaintiff  by  Defendant  Scott  could  only 
be  considered  as  affecting  the  one  House  which  was 
erected  on  the  said  piece  of  Ground  at  the  time  of 
depositing  such  Lease  with  Plaintiff,  if  the  same  could 
be  considered  as  having  effect  at  all."  Scott  and  Blake 
afterwards,  by  their  Answer,  admitted  his  Assignment 
»of  the  Lease  to  Warner  for  185/.  (not  275/.  as  stated 
in  the  Bill,)  but  denied  any  Agreement  to  pay  part  of 
the  Purchase  Money  to  Scott,  on  the  sale  to  be  made 
by  Blake ;  and  Blake  admitted  that  he  applied  to  his 
Attorney^  Gyles,  who  advised  him  a  good  Tide  could 
be  made  to  Blake  of  the  four  Houses,  as  the  Lease 
deposited  with  the  Plaintiff  did  not  affect  such  four 
Houses,  which  had  been  erected  after  such  deposit,  but 
only  the  one  House  which  bad  before  been  erected. 


In  a  passage  of  TFamer's  Answer,  read  as  Evidence^ 
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lie  admitted^  that  Gyles,  at  the  time  of  the  assignment 
to  him  by  Btake,  was  his  Attorney,  and  employed  by 
him  to  prepare,  and  did  prepare,  the  Deed  of  the  28th 
March  1810,  and  perused  and  approved  of  the  same 
on  his  behalf,  and  as  his  Solicitor. 
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On  the  part  of  the  Plaintiff,  Gyles,  the  Attorney, 
was  examined,  and  the  following  passage  of  his  Depo- 
sitions read  as  Evidence : — '^  Saith,  that  he  this  Depo- 
nent was  employed  as  the  Attorney  or  Solicitor  of 
"Robert  Scott  and  James  Blake  (two  of  the  Defendants), 
to  prepare  the  Lease  of  the  16th  of  February  1810; 
and  saith,  he  this  Deponent  was  not  employed  as  the 
Attorney  or  Solicitor  of  the  said  Defendant  Charles 
Warner  J  to  prepare  the  Deed  Poll  of  28th  March  1810; 
and  that  he.  Deponent,  did,  aif  such  Attorney  or  Solici- 
tor, prepare  the  said  Lease ;  and  that  he  did,  by  the 
direction  of  Blake,  prepare  the  said  Deed  Poll,  and  that 
he  was  before  and  at  the  time  of  the  date  or  execution 
of  said  Indenture  of  Lease,  and  at  or  before  the  time 
of  the  date  or  execution  of  the  said  Deed  Poll,  informed 
by  the  Defendant  Scott,  that  the  original  Lease  to  Scott 
was  then  deposited,  or  had  been  deposited,  by  Scott 
with  the  Plaintiff." 

The  Defendant  Robert  Scott  was  also  examined  by 
the  Plaintiff,  and  deposed  that  the  Lease  to  him,  18th 
April  1809,  ^^  deposited  with  the  Plaintiff  by  him, 
for  securing  130  /.  iSs.;  and  that  that  sum,  with  Inte^ 
rest,  was  due  from  him  to  the  Plaintiff. 


After  the  filing  of  the  Original  Bill,  and  the  Answers 
put  in,  and  a  Replication,  and  several  Witnesses  exa- 
mined, a  Conmiission  of  Bankruptcy  issued  gainst 
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Blake;  and  his  Assignee,  William  Jenks^  also  became 
Bankrupt,  and  the  Defendant  Jama  Corrock  was  hia 
Assignee.  The  Defendant  Scott  also  took  the  benefit 
of  the  InsoboefU  Debtors  Act  {a),  and  his  Estate  and 
Effects  were  assigned  to  Robert  Clarke,  who  having 
resigned  or  been  removed  from  his  office  of  Clerk  of 
the  Courts  for  the  relief  of  Insolvent  Debtors  in 
England,  was  succeeded  by  the  Defendant  Jeyes,  to 
whom  all  Scotfs  Estate  and  Effects  were  assigned.  A 
Supplemental  Bill  was  therefore  filed,  making  Corrock 
and  Je^  Defendants. 


Sir  S.  RomiUy,  Mr.  Agar,  and  Mr.  Parker,  (or 
the  Plaintiff:— 
The  deposit  of  the  Lease  with  the  Plaintiff,  and  th^ 
Debt  due  to  him,  is  proved.  It  is  in  proof  also,  that 
Biake^  when  the  Underlease  was  made  to  him,  knew 
of  the  deposit;  and  though  there  is  no  proof  that 
Warner  had  personally  notice  of  the  Deposit,  yet  he 
aifanits  that  Gyfo  acted  as  his  Attorney  in  ihe  Assign^ 
ment  of  the  Underlease  to  bim^  and  as  it  is  clear  that 
Gyles  knew  all  the  transactions  and  the  deposit  of  the 
Lease  with  the  Plaintiff,  his  knov^ledge  must  a£fect 
Warner,  for  whom  he  acted  as  Attorney.  All  the 
notice  which  an  Attorney  has,  affects  his  principal. 
Gyles  was  Attorney  both  to  Blahe  and  to  Warmer, 
Agent  for  Vendor  and  Vendee,  and  therefore  all  he 
knew  was  notice  to  his  Employers.  .  Gyles,  it  is  true, 
denies  that  he  acted  as  Attorney  to  Warner,  but  in 
that  he  is  contradicted  by  Warner  himself,  who  admits 
he  acted  as  his  Attorney  in  the  Assignment  from  Blake 
to  him.  Besides,  if  a  Person  derives  his  Title  through  a 
Deed,  he  must  be  considered  as  having  notice  of  that 

(A  fi4th  Geo.  UL  «» 108« 
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Deed,  and  the  eircumBtances  attending  it.  If.  Warner 
had  inquired  for  the  Original  Leaae^he  would  have  found 
it  was  deposited  with  the  Plaintiff^  and  he  muat  suffer 
ibr  his  negligence.  The  knowledge  which  a  Conveyancer 
diay  acquire  has  been  held  not  to  ^eci  subsequent 
•mfdoyers  whose  business  may  pass  through  his  hands ; 
but  a  Conveyancer  is  not  like  an  Attorney:  between 
the  latfer  and  his  Clients,  there  is  privity  very  different 
from  that  of  a  Conveyancer,  who  seldom  sees  the 
P^non  for  whom  he  is  employed.  Le  Neve  v.  Le 
Ntoe(b),  Sheldan  v.  Cax(c),  and  Heim  v.  MiU(d)^  were 
cited. 


39 

1818. 
^ . ' 

MovvTFoan 

V. 

Scott 
aad  othecs. 


Mr.  J.  Jforf ib,  for  the  Delbndsat  Jeya 

Mr.  Hart,  and  Mr.  Weikerdl,  for  die  Defendant 
TForMer,  were  stopped  by 


TTie  Vicb-Ch ANCKLLOR : — 
The  Plaintiff  has  a  lien  against  every  one  claiming 
^ttdnr  &o^#,  with  notice  of  the  Deposit.  Scott  made 
the  Underlease  to  BUce^  because  he  could  not  pro- 
dsec  Hie  Lease  to  him.  BUce  was  made  the  instru* 
msnt  of  a  frand  upon  the  Plaintiff.  He  assigns  his 
Underlease  to  Warner,  who  it  is  urged  had  con- 
structive notice  of  the  Deposit  with  the  Plainti£^ 
as  the  Underlease  states  the  Original  Lease  to  Scoti 
ikem  Stapp^  aikd  Aat  put  Warner  under  die  necessity 
ef  inquiry  as  to  tbe  Original  Lease,  which  inquijry 
would  have  led  him  to  a  knowledge  of  the  Deposit 
with  the  Plaintiff;  and  neglecting  to  make  the  mquiry, 


(^3AtiL646.S.C.iyes, 
en.  54;  and  Amblsr,  436. 


(c)  Ambler,  694. 
id)  13  Yes.  lao. 
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he  must  sufier  by  his  negligence.  But  I  think  it  wait 
not  Warner'^  duty  to  inquire  what  had  become  of  the 
Original  Lease,  and  that  there  is  no  imputation  upoa 
him  for  not  inquiring.  Such  an  inquiry  is  not  usual 
in  transactions  of  this  nature*  But  then  it  m  said  that 
Gyks-  prepared  the  Underlease  to  Blake,  and  that  he 
was  employed  to  prepare  the  Assignment  from  Blake 
to  Wartier,  and  that  when  he  so  prepared  sueh  Assign- 
ment, he  knew  of  the  Deposit  with  the  Plaintiff,  and  it 
was  his  duty  to  communicate  his  knowledge  to  War-* 
ncTy  and  that  Wariier  was  bound  by  his  knowledge.  No 
authority  is  produced  to  that  extent.  The  Agent  stands 
in  plftce  of  the  Principal ;  and  Notice  therefore  to  the 
Agent  is  Notice  to  the  Principal ;  but  he  cannot  stand 
in  the  place  of  the  Principal  until  the  relation  of  Prin- 
cipal and  Agent  is  constituted :  and  as  to  all  the  infor- 
mation which  he  has  previously  acquired,  the  Principal 
is  a  mere  stranger.  The  Bill  must  be  dismissed,  but 
without  Costs. 


Mr.  Joseph  Martin,  as  Counsel  for  the  Defendant 
JeyeSf  the  Provisional  Assignee  of  Scott  under  the 
Insolvent  Debtors  Act,  ask-ed  for  his  Costs,  and  men- 
tioned the  13th  Section  of  the  Insolvent  Debtors 
Act(/). 


The  VicE-CHANeiftLLOR : — 
He  must  have  his  Costs  under  that  Section  of  the 
Act,  though  Scott  himself  would  not  have  been  entitled 


(f)  S^  Fitzgerald  v.  Fa^- 
conberg,  Fitzg.  211 ;  Warwick 
V,  Warwick,  2  Atk.  294;  Low- 
tb^  V,  Carlton,  2  Atk.  942  y 


Worsely  v.  Earl  of  ScarbcK 
rough,  3  Atk.  392. 
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to  them;  but  as  against  the  other  Defendants,  the  1818. 

Bill  most  be  dismissed  without  Costs. 


4t 


MOUVTFORD 

V. 

Scott 
and  others. 


MAINWARING  v.  WILDING. 

S4th  Janoaiy. 

IVlR.  HORNE  moved  on  behalf  of  the  Defendant,  AMotimma^U 

that  he  might  have  a  Commission  to  take  his  Answer^  »««^>  tckhoia 

and  that  the  Plaintiffs  might  in  two  days  after  notice  ^^^^-^ 

thereof,  join  in  the  Commission :  or  in  default,  that  .  j 

,  *^^9  ypon  an 

the  Defendant  might  have  such  Commission  directed  Attachments/or 

to  his  own  Commissioners.  want  of  an  An- 

gwer^for  a  Com- 
The  Defendant  was  in  contempt  for  want  of  an  mUsiontotake 
Answer^  and  an  Attachment  issued  against  him,  upon       Answer,  ^c. 
which,  he  was  arrested,  and  was  a  Prisoner  in  the 
County  Gaol  of  Salop. 

The  Vicb-Chancbllob: — 
Should  you  not  ha?e  a  consent  to  this  Motion  ? 

Mr.  Home:-^ 
In  Rogers  v.  Prince j  8th  June  1803,  an  Order  for  a 
Commission  was  granted  to  a  Defendant  in  Lancaster 
Goal  for  a  contempt,  in  not  answering,  and  an  Order 
was  made,  without  Notice,  that  a  Commission  should 
go,  on  the  Defendants  paying  or  tendering  to  the 
Pla^itiff's  Solicitor,  the  Costs  of  the  Contempt,  and  a 
reference  to  the  Master  to  tax  the  Costs  if  the  Parties 
differed.  And  in  Church  v.  Barclay,  July  1807,  an 
Order  for  a  Commission  to  take  the  Answer  was  granted 
to  a  Defendant  in  custody  for  a  Contempt,  lliese 
Cases  are  extracted  from  the  R^istet^B  Books* 
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The  VlCE^HAKCEIrL^R  >^ 

Take  the  Order. 

The  Order,  according  to  the  Register's  Book  was, 
''  that  upon  the  Defendant's  paying  or  tendering  the 
Costs  of  the  Contempt,  he  may  have  a  Commission  to 
take  his  Answer ;  and  that  the  Plaintiff's  Clerk  in  Court 
shouldy  in  two  days  ^ftcr  the  notice  of  this  Order,  give 
tile  Defendant's  Clerk  in  Court,  Commissioners  Names, 
to  see  the  same  taken ;  or  in  default,  that  the  Defendant 
should  have  such  Conmiission  directed  to  his  own 
Conmussioners/' 


Defendmican 
(miy  amwer. 


BROUOHTON  t;.  JONES. 

24tb  January. 

After  an  Attach-   IHE  Defendant  had  been  attached  for  want  of  an 
menifor  want  of  Answer. 
an  Aniwer^  the 

Mr.  TroUt^  moved  that  the  Attachment  might  be 
set  aside,  with  Costs,  to  be  paid  by  the  Defendant,  and 
that  he  might  have  a  Commission  to  take  his  Plea, 
Answer,  or  Demurrer,  not  demuiring  atone. 

Notice  of  the  Motion  was  served,  but  nobody  ap- 
peared on  behalf  of  the  Plaintiff. 

The  Megt^iTf  en  being  applied  to,  ob0tr^4,dM  kte 
Vic^Oumcdhr  had  detenmaed,  that  afler  an  Attach- 
ment for  went  of  an  Answer,  the  Deli^nda&t  coidd  not 
put  in  an  Answer  anda  Demurrer, but  oidy  an  Answer ; 
and  that  the  £ml  Chancellor  on  Appeal^  erafirmed  hit 
Decision. 


GASfiS   IN   CHANCERY. 

The  Yic»XShakcbllor  :«^ 
The  part  of  the  Motion  which  ftfiki  tlmt  tii#  Attach** 
ment  may  be  set  tuskie  with  CostSi  is  wtoftg.  The 
Attachment  camiot  be  set  aside.  Yoa  may  bare  » 
GommifieioB  to  answer,  upon  paysieiit  of  the  Costs  of 
the  Attachment,  but  you  cannot  hate  an  Order  for  a 
CommisBion  to  plead,  answer  or  demur.  In  ordinary 
cases,  a  Defendant  may  have  a  Comtaftission  to  answer, 
without  Motion  or  Ordisr;  but  h^  is  obUged  to  mote 
for  the  specid  Comfiiission  to  take  has  Plea,  Abswer, 
er  Demurrer;  and  this  special  Goomiissiott  is  not 
granted  after  a  Contempt. 
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lUDIFER  tad  others,  t^.  O'BRIEN  and  othelrs. 


A  38th  January. 

BILL  was  filed  against  the  Defendant  as  Executor,  y^^  Master  by 

and  usual  Decree  made  for  the  Executor  to  account,  his  Report  stated 

A  Discharge  was  offered  to  the  Master^  which  he  did  he  had  not  aUato- 

not  allow;  stating  in  his  Report  the  Sums  paid,  in*  ^d a  Discharge 

sisted  on  by  way  of  Discharge,  and  that,  **  he  had  not  /    ^   ^  ^v*- 

allowed  them  as  matters  of  Discharge,  as  no  sufficient  ^j^^  ^^  hadrt" 

Evidence  had  been  produced  before  him  to  warrant  cevoed  a  Claim. 

that  allowance ;  but  that  he  had  received  them  as  a  '^^  lUport  was 

excepted  to  ;  and 
U  was  admitted  the  Evidence  before  the  Master  did  not  warrant  the  Claims  but 
that  additional  Evidence  clearfy  establisked  it. 

Held,  that  to  support  the  Exception^  it  must  be  shown  that  the  Master  ought 
to  have  allowed  the  Discharge,  on  the  Evidence  before  hm^  and  that  t/*  the 
Master  refused  to  act  ttpon  the  additional  Evidence,  a  distinct  Motion  should  be 
made  for  a  direction  that  he  should  receive  it. 
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claim.  An  exception  was  taken  to  this  part  of  the 
Report/  and  Sir  Arthur  Pigott  began  to  argue  the 
Exception,  admitting  there  was  no  sufficient  Evidence 
to  warrant  the  allowance  of  the  Discharge,  but  stating . 
that  additional  Evidence  was  procured ;  from  which  it 
was  clear  the  Discharge  ought  now  to  be  allowed. 


The  Vice-Chancbllor: — 
On  this  Exception,  you  cannot  argue  from  the 
additional  Evidence  now  in  your  possession;  but  to 
support  the  Exception,  you  must  show  me  that  the. 
Evidence  before  the  Master  did  not  warrant  him  in 
reporting  that  he  had  not  sufficient  Evidence  before 
him  to  allow  the  Discharge.  Tlie  Master  has  ad- 
mitted a  Claim,  and  you  must  produce  your  additional 
Evidence  before  him. 

Sir  Arthur  PigM:— 
The  Master  refuses  to  hear  the  additional  Evidence. 
We  request,  therefore,  that  the  Master  may  be  directed 
to  receive  the  additional  Evidence. 


The  Vice-Chancellor: — 
I  cannot,  on  overruling  this  Exception,  direct  the 
Master  to  receive  the  additional  Evidence;  but. let 
the  matter  go  back  to  the  Master,  and  if  he  continues 
to  refuse  the  additional  Evidence,  you  may  then  make 
a  distinct  Motion  that  he  should  be  ordered  to  receive 
it 


CASES    IN    CHANCERY.  45 

1818. 
^ V ' 

WILSON  V.  METCALFE.  28th  January. 

On  a  Bill  to  re- 

A  BILL  was  filed  to  redeem  Mortgaged  Premises.         '  •    1  ^ 

The  Mortgagee  insisted  that  the  Heir  at  Law  of  the  fj^  jfr^  ^   ^4^ 

Mortgagor^  who  was  dead,  was  one  Wiltiam  Bentley,  Heir  at  Law 

and  that  he  was   not  proved  to   be  dead.     By  the  stated  in  tke  BUI 

Decree,  it  was  referred  to  the  Master  to  state,  whether  *|^.      '~» ®^ 

WilUam  Bentley  in  the  pleadings  named,  was  living  2>eciw  a  refer- 

or  dead,  and  if  dead,  when  he  died,  and  who  is  or  are  ence  was  made  to 

his  Heir  or  Heirs  at  Law,  and  whether  he  died  intestate,  the  Master,  to 

or  left  a  Will  so  executed  as  to  pass  Real  Estates,  &c.    ^"certain  wketker 

he  was  dead,   He 

The  Master  by  his  Report  36th  January  1811,  stated,  ^^  Exceptions 

William  Bentley  was  dead,  though  he  had  not  been  were  taken  to  his 

able  to  ascertain  the  time  of  his  death,  and  no  Person  Reporty  and 

having  made  any  claim  under  any  WiU  of  his,  or  pro-  Master  (Werf 

duced  any  evidence  to  show  that  he  made  any  Will,  r 

•'  ^  '  same.    x%  re- 

and  Administration  having  been  granted  to  the  Plain-  fnaoed  Report  he 

tiff,  he  was    of  Opinion  that  he  died  i^testate,  and  continued  of  opi- 

J.  Bentleyypfy  8u5.  was  his  Heir  at  Law.  nionW.B.was 

dead.    Excep- 

J  A  '•<'"*  ®^'^  taken 

Exceptions  were  taken  to  his  Report,  and. on  Argu-  ^^  tj^same  and 

ment,  the  Master  was  directed  to  review  the  same,  and  an  Issue  was  di- 
that  he  be  at  liberty  to  receive  further  Evidence.  rected  whether 

W.  B.  was  dead, 

The  Master  made  his  reviewed  Report  16th  February  T^  ^  ,^^ 

1814,  in  which  he  continued,  of  the  Opinion  expressed  dead.    Excep- 

in  his  first  Report,  that  WiUiam  Bfmtley  was  dead,  but  tionswere  then 

he  had  not  been  able  to  ascertain  the  time,  of  his  aver-ruled;  and 

death.  *«^  '*«  ^^'^- 

gagee  ought  not 

to  pay  the  Costs 
Exceptions  were  again  takeu  to  the  Report,  and  on  ofthclssue. 
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the  Argument  of  the  same,  5th  ^ril  1814,  His  Honor 
(the  late  Vice-Chancellor  (a),  directed  an  Issue  to  try 
whether  the  said  WiiUam  Bentley  was  living  or  dead^ 
and  if  the  Jury  should  find  the  said  William  Beniley 
wtB  dead,  the  time  when  he  died  to  be  indorsed  on  the 
Pottea,  with  the  usual  directions. 


The  Issue  was  tried  at  the  York  Assixesi  when  the  Jury 
returned  a  Verdict,  finding  William  Beniley  was  dead 
en  ibe  gtb  April  1814,  the  day  mentioned  in  the  Issue; 
but  iliey  coidd  not  find  ike  {H'ecise  time  at  which  he 
died,  and  assessed  &e  Damages  at  1  s.,  and  for  Costs 
409. 

The  Cause  n6W  came  on  «gara  upon  the  Exceptions, 
and  the  result  ef  the  IVial  of  the  Issue  being  stated, 
the  Vtee-ChmieeUor  overruled  die  Exceptions. 

Sir  Sam^ml  RomMy^  and  Mr.  DanieH,  for  the  Plain* 
tiff,  asked  for  tSie  Coats  of  the  TVial  of  the  Issue» 
which  waavery  eiqpensive;  observing,  that  the  objectioti 
on  the  part  of  the  Mortgagee  was  vexatious. 

Mi*.  IrMMT,  eolttta* 

ThfeTfdfi^HANCBLi^ft: — 
The  Mortgagee  must  not  pay  the  Costs  of  the  Issue. 
Be  cantioC  be  '<Aittged  wMi  vexation  when  the  Court 
has^tfioiugfal'lhege  was  so  wueh  weight  in  his  objection 
as  to  direct  an  bsue.  Let  the  Exception  be  overml^^ 
wfthMt  <3HUf,  mA  Ite  Defiosft  ht  pud  to  the  Plam- 
tiff. 


<•)  Sir  J%maf  fkmcr. 
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BRIOSTOCKE  ik  STBPNEY  MANSEL  and 
othera. 


93d  and  fi9th 
January. 
IHE  IHaintiffa  and  some  of  the  DefendsBfto  warn  Umtationofa 
entitled  as  the  younger  Children  of  the  kte  Sir  Thffma$  term  for  500 
Mansel,  under  his  Settlement,  and  the  appointment  of  y^«''*/«  ^^ue 
the  late  Lady  Manxl  to  have  Pbrtions  to  the  amount     ^'^^rZldr 
of  10,000/.  raised  out  of  a  Term  of  500  yeara.    The  and  afterwards 
Defendant  Sir  WilHam  Mantel,  under  the  Settlement  Estate  Undted  to 
was,  subject  to  Ae  Term,  Tenant  for  life,  and  his  Son   ^-  M.for  Ufe^ 
the  Defendant   WUKam  John  Mamel^mA  Tenant  m  ««^*  ^l«»fl^«^'^ 

Taa.  A  Bill  ms  filed  to  have  the  Portions  raised,  and  a  ^l"^'  "^  "  ^% 

'  cree  made  to  sell 

IDecree  was  made  in  July  i8r6,  that  the  Portions  slioidd  fi^  Term  for 

be  raised  by  means  of  the  T^rm,  and  paid ;  and  it  was  raising  the  For- 

referred  to  the  Matter  to  enquire,  whether  a  Contract  *^^^'    ^*  M.^ 

entered  hito  by  Sfa-  Wflfam  Mtmad,  and  WtlUam  John  ^!jf  '^^f<»' 

Mamei,  with  the  Defendant  nomas  Morris,  for  tlie  J^^^Jt^J^ 

Sale  of  part  of  the  settled  Estates  for  the  sum  of  Deeds  before  the 

6,000/.  was  proper  to  be  carried  into  exeottion ;  and  Master,  (»u2  0^ 

it  was  Ordered,  Aat  if  the  same  was  proper  to  be  *tructing  tke 

carried  into  execution,  that  the  same  be  carried  into  ^^^^yf^  ^^^ 

was  made  on 
execution  accordingly,  and  that  the  Purcliase  Monies  Motion  for  a  Re- 
fer the  same  might  form  a  part  of  the  sum  so  to  be  cmer  of  the 
ndsed;  and  that  die  midue  of  such  aums,  together  Bents  and  Profits 
widi  the  Coats  of  the  Sdt,  shouMle  raised  by  Sale  of  ^*^  ^''^''• 
the  lemainder  ot  the  S«lttfeeB'Com|nrlBed  in  die  T^rm ; 
but  if  Ae  Master  should  find  such  Contract  was  not 
proper,  it  was  4drdered  Aat^e  Mt  sum  of  xo)Mo/.» 
and  Interest  and  Co^j;  shodd  be  raisedT  by  such 
Sale.    The  Master  reported  the  Contract  was  proper 
to  be  carried  into  execution,  and  his  Report  was  con- 
firmed ;  and  by  a  subsequent  Order,  Ac  Contract  with 
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Morris  was  directed  to  be  carried  into  execution,  and 
the  Purchase  Money  to  be  paid  into  Court  to  the  credit 
of  the  Cause.  Sir  William  Mansel^  however,  the  Tenant 
for  life  in  Possession,  had  the  Title  Deeds,  &c.  re- 
lating to  the  Estate,  and  they  could  not  be  procured 
from  him,  by  which  means  it  became  impossible  to 
proceed  to  a  Sale,  and  make  out  a  Title.  A  Warrant 
was  served  upon  liim  to  bring  the  Deeds,  &c.  into  the 
Master's  Office,  and  he  admitted  he  had  the  Deeds, 
but  required  time  to  bring  them  in.  A  Fortnight  was 
given,  but  it  expired  without  their  having  been  brought 
in.  The  Master  certified  the  default,  and  usual  pro- 
ceedings to  compel  the  production  of  the  Deeds,  were 
in  prosecution.  Morris,  the  Purchaser,  was  willing  to 
complete  his  Purchase,  but  declined  paying  his  Money 
into  Court  until  his  Title  was  perfected. 


Under  these  circumstances,  Mr.  Hart,  and  Mr. 
Buck,  moved,  that  it  might  be  referred  to  the  Master 
to  appoint  a  Receiver  of  the  Rents  and  Profits  of  the 
Estates ;  observing,  that  the  Decree  having  directed  a 
Sale,  and  the  500  years  Term  being  prior  to  the  Life 
Estate  of  the  Defendant  Sir  William  Mansel,  they  were 
entitled  to  possession  of  the  Estate,  and  that  the  Rents 
and  Profits  would  be  applied  in  reduction  of  the  sum 
to  be  raised  by  the  Sale.  They  also  observed,  that 
such  an  Order  would  most  probably  induce  the  De- 
fendant to  expedite  the  prosecution  of  the  Decree. 


This  Motion  was  first  made  on  the  93d,  when 
the  Vice-Chancellor  directed  it  to  stand  over  a  few 
days,  with  liberty  to  Sir  William  Mansel  to  state  any 
circumistaHces  to  account  for  his  noncompUance  with 
the  Master'^  Warrant.    On  this  day,  29th,  the  Motion 
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was  renewed,   nobody  appearing  on   behalf  of  Sir  1818. 

WUUam  ManseL 


Brigbtocke 

V. 


The  Vice-Chancellor:—  Mahsel 

Take  the  Order.  and  others. 


Ex  parte  GREGSON. 

3d  Febniary. 
xHE  Petitioner  was  Solicitor   to  the   Commission,  A  Bill  of  Costs 
and  for  the  Assignees  after  the  choice,  and  had  a  Bill  of  ^  ^  SoUdtor 
Costs  against  the  Assignees  in  that  character.    He  gionofBank- 
had  also,  by  Special  Agreement,  collected  Debts  due  ruptcy,  though 
to  the  Estate,  for  which  he  was  to  be  allowed  a  Com*  approved  by  the 
mission,  and  not  to  charge  as  a  Solicitor.  Commissioners^ 

and  stated  and 
_.     _  11.*  ^  •^  «  allowed  in  the 

He  accordingly  stated  his  Account  of  Debts  so  Accounts  of  the 

collected,  and  Money  expended ;  and  he  also  made  Assignees^  held 

out  a  Bill  for  Law  Business   actually  done  for  the  to  be  Taxable 

Estate ;  and  retaining  the  amount  of  Commission,  and  ««'^''5'iGeo.II. 

€  ^o  s  ajS 
his  Bill  of  Costs,  he  paid  the  Balance  to  the  Bankers 

of  the  Assignees.  These  Accounts  were  delivered  to  the 

Assignees,  and  laid  before  the  Commissioners,  and  at 

a  Meeting  for  a  further  Dividend  in  181 1,  the  attention 

of  the  Commissioners  was  particularly  called  to  these 

Books  and  Accounts,  and  Mr.  Cawleyf  one  of  the  . 

Assignees,  desired  they  might  be  examined  by  the  • 

Commissioners ;  upon  which  it  was  agreed,  that  Mr. 

Cutten,  one  of,  the  Cfommissioners,  should  take  the 

Accounts  and  Bills  home  with  him  to  examine  them, 

and  the  Dividend  was  adjourned  for  the  purpose.    He 

accordingly  examined  the  Accounts  and  Bills,  and  at 

Vol.  III.  E 
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i8t8*  the  adyoumed  Divideikd,  stated  that  he  >aa  done  so^ 

and  that  he  thought  the  allowance  of  Commiasion.  and 
GKEQ0OK.  ^^  Charges  very  reasonable,  and  that  the  Estate  waa 
considerably  benefited  by  Mr.  Gregsoa^s  exertions. 
Before  this,  the  Commissioners  allowed  the  sums  re- 
tained as  items  of  payment  in  the  Assignees  Account^ 
and  Mr.  Gregson's  and  the  Assignees  Account  were 
verified  upon  Oath.  During  part  of  this  time, 
Mr.  Gregson  had  a  Partner,  Mr.  Dickson,  who  during 
the  Partnership  principally  managed  the  business  of 
Bankruptcy.  He  died  in  1814,  and  Mr.  Gregson  settled 
Accounts  with  his  Executors.  No  attempt  w^s  made  to 
disturb  the  Settlemeat  of  Accounts  and  Bills  by  tiie 
Commissioners  until  November  1817,  when  Mr.  Cowley 
called  upon  Mr.  Gregson  to  deliver  hia  subsequent 
Bill,  which  was  done.  Cowley  also  required  Copies  of 
the  former  Account  and  BiU^  which  wese  furnished. 
He  then,  as  a  matter  of  course,  applied  at  the  Public 
Office  for  an  order  to  tax  the  Bills  generally,  and  was 
proceeding  upon  such  Order;  upon  which  Mr.  Gregson 
presented  a  Petition  to  rescind  the  Order,  except  so 
far  aas  it  applied  to  the  Taxation  of  the  last  BUL 

The  short  objection  made  to  his  Petition  was,  that 
by  the  5th  Geo.  II.  c  30,  s.  46^  the  Bill  nuast  be  taxed, 
and  that  no  examination  or  Settiement  by  the  Assignees, 
or  by  the  Commissioners,  will  satisfy  tke  directions  of 
the  Act;  and  consequently  that  all  the  particular  cir- 
cumstances stated  in  the  Affidavit,  and  which  mi^t 
hsmre  been  good  ground  of  objection  to  tax  a  Bill  in  a 
Caase  or  other  proceeding,  did  not  apply  in  Bmkr 
ruptcy* 

The  Vice^Chaneeilor  was  of  Opinion)  that  the  Statute 
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was  imperativey  and  upon  lihat  short  ground  dismissed  1618. 

the  Petition.    He  said,  if  the  Solicitor  had  done  busi- 
ness as  a  Gteneral  Agent  by  Contract,  and  not  in  his      Gseosok 
character  of   Solicitor,  the  Master  would   have   no 
authority  to  take  the  Account  or  tax  it  as  a  Solicitor's 
Bill. 


DE  TASTOT  V.  SHARPE  and  others. 

_,  4th  February. 

1  HE  Bill  stated  that,  in  1810,  the  Plaintiff  carried  on  Plea,  ofCertifi- 
the  business  of  a  Commission  Merchant :— That  in  or  ^ficatcj  aUoxoedy 
before  that  year,  Messrs.  JUvio,  Merchants  at  St.Pe-  ^^^e  the  Plain- 
tenhurgh,  sent  to  this  Country  several  large  quantities  «  *,  "^  .  ,  , 
of  Pearl  Ashes  and  other  Goods  for  Sale  on  a  del  a  remedy  by  As- 
credere  Commission,  and  the  Goods  were  in  th6  years  sumjmt,  and  for 
1810  and  i8il  brought  into  the  Port  of  London,  the  «  ^^'•^>  theBiU 

Bifls  of  Lading  being  made  to  the  Plaintiff  or  his  ^""E^^^^^ 
^  as  brought  in  lieu 

Assigns,  he  or  they  paying  the  Freight :— That  George  ^f  the  remedy  by 

Sharpe  the  Elder,  and  Defendants  George  Sharpe  the  Assumpsit^  no 
-Younger,  and  William  Stiarpe,  in  the  years  1810  and  BiUfoundedma 
1811,  carried  on  the  business  of  Sworn  Brokers,  and  ^^^''^  ^'»5r '«'^- 
were  Members  of  the  Russian  Company,    and  that 
Plaintiff  employed  them  as  his  Brokers  for  the  purpose 
of  entering  and  landing  the  Pearl  Ashes  and  other 
Goods  ill  the  Port  o(  London,  and  that  they  entered' 
and  landed  the  same  in  their  own  names  at  a  Wharf  in 
Wig^ng,  called  Sharp's  Wharf,  belonging  to  Messrs. 
W.  H.  Sharp  and  /.  Cotchell,  who  carried  on  the  busi- 
ness of  Wharfingers,  and  6.  ShafpeAe  Elder,  G.  Sharpe 
the  Younger,  and   W.  Sharpe  paid  the  Ciistopi^  and 
other  Charges  upon  the  Pearl  Ashes  and  other  Goods, 
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and   were  repaid  by  the  Plaintiff: — ^That  the  Pearl 
Ashes  and  other  Goods  were  warehoused  in  Sharp's 
Wharf  in  the  names  of  G.  Sharpe  the  Elder,  6.  Sharpe 
the  Younger,  and  W.  Sharpe,  as  the  Brokers  of  the 
Plaintiff,  and  Plaintiff  directed  them  to  sell  the  same 
as  the  Brokers  of  the  Plaintiff,  and  to  draw  Bills  of 
Exchange  on  the  Buyers  to  the  Order  of  the  Plaintiff 
but  that  they  were  not  able  to  find  Purchasers  for  the 
Pearl  Ashes  and  part  of  the  other  Goods,  and  there- 
upon P.aintiff  directed  G.  Sharpe  the  Elder,  G.  Sharpe 
the  Younger,  and  W.  Sharpe,  to  sell  the  same  by  Public 
Auction,  and  accordingly,  on  the  21st  July  1812,  they 
put  up  the  same  to  Sale  by  Public  Auction :— That  all 
the  Pearl  Ashes  were  not  sold: — That  all  the  other 
Goods  were  sold,  and  the  Pearl  Ashes  and  Goods  sold 
delivered  to  the  Purchasers : — That  Sharp  and  Cotchell, 
in  pursuance  of  a  written  Order,  21st  September  i8i«, 
from  G.  Sharpe  the  Elder,  G.  Sharpe  the  Younger,  and 
W.  Sharpe,  transferred  in  their  Books  434  Casks  of 
Pearl  Ashes  into  the  names  of  S.  Walker  the  Elder, 
S.  Walker  the  Younger,  and  Ouin  Walker,  Hemp  Mer- 
chants; but  the  same  remained  at  Sharp's  Whaff  until 
October  1812,  unweighed,  and  in  the  same  state  as 
they  were  in  when  first  landed  and  warehoused : — ^That 
G.  Sharpe  the  Elder,  G.  Sharpe  the  Younger,  and 
W.  Sharpe,  represented  to  the  Plaintiff,  that  all  the 
Pearl  Ashes  and  other  Goods  had  been  sold  at  the 
Sale  by  Public  Auction,  and  in  consequence,  on  the 
28th  July  1812,  the  Plaintiff  advised  the  firm  of  Messrs. 
livio  that  all  the  Pearl  Ashes  and  other  Goods  were 
sold;  and   on  the    14th  August  1812,  G.  Sharpe,  the 
Elder,  G.  Sharpe  the  Younger,  and  W.  Sharpe,  trans-, 
mitted  to  the  Plaintiff  three  Statements  in   writing^, 
signed  by  them,  purporting  to  be  an  Account  of  tke 
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Sale  of  the  whole  of  the  Pearl  Ashes  and  other  Goods, 
and  thie  net  Proceeds  after  all  deductions :— That  though 
in  said  Statements  they  gave  credit  for  the  net  Pro- 
ceeds of  the  Sale  of  the  whole  of  the  Pearl  Ashes 
and  other  Goods,  yet  that  in  fact  434  Casks  of  Pearl 
Ashes  were  not  sold,  but  bought  in  by  and  on  behalf 
of  G.  Sharps  the  Younger,  and  the  residue  was  bought 
in  by  W.  Sharpe,  or  on  his  behalf,  or  on  their  accounts 
or  account,  or  on  the  account  of  the  Finn,  which  was 
fraudulent  and  void  against  the  Plaintiff:— That  the 
afiairs  of  G.  Sharpe  and  Sons  were  in  September  1812 
embarrassed,  and  that  in  that  Month,  or  before,  said 
Walker  and  Co.  had  dealings  with  Sharpe  and  Sons  as 
Brokers  for  them,  and  other  dealings  with  Sharpe  and 
Sons  incompatible  with  their  duty  as  Sworn  Brokers, 
and  Walker  and  Co.  had  advanced  them  Monies,  and 
lliat  Sharpe  and  Sons  pledged  said  434  Casks  of  Pearl 
Ashes  as  a  Security,  although  they  had  no  right  to  do 
80,  and  that  the  Plaintiff's  Interest  in  the  Goods  was 
not  prejudiced  by  such  Pledge,  and  that  the  Order  of 
the  21st  September  1812  was  in  order  to  make  such 
Pledge :— That  the  Plaintiff  sent  the  aforesaid  State- 
ment of  Sharpe  and  Sons  to  Messrs.  Idvio,  and  Plain- 
tiff stated  in  his  Account,  Sales  of  the  Pearl  Ashes  and 
other  Goods,  a  loss  of  3,260/.,  besides  the  Cost  Price, 
for  which  loss  the  Plaintiff  debited  them,  and  Plaintiff 
was  repaid  by  them : — That  Sharpe  and  Sons  stopped 
payment  in  1812,  and  then  the  Plaintiff  discovered 
that  the  434  Casks  of  Pearl  Ashes  had  not  been  sold, 
but  pledged  with  the  Defendants  Walker  and  Co.,  and 
that  such  nominal  transfer  as  aforesaid  had  been  made; 
and  that  on  the  25th  September  1812,  he  caused  a 
Notice  to  be  served  on  Sharpe  and  Cotcliell,  informing 
them  that  the  434  Casks  of  Pearl  Ashes  then  in  their 
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Warehouse,  though  entered  in  their  Books  as  belonguog 
to  Sharpe  and  Sons,  were  in  fact  the  Property  of  tb^ 
Plaintiffy  and  desiring  them  not  to  deUver  the  ssja:^  to 
any  Person  without  the  order  of  the  Plaintiff;  find 
thereupon,  by  order  of  the  Plaintiff,  Padlocks  were  put 
upon  the  Warehouse  where  the  Pearl  Ashes  lay,  and 
they  dcUvered  the  Keys  to  the  Plaintiff :— That  after- 
wards, 25th  September  1812,  Walker  and  Co.  pmt 
Padlocks  on  the  Warehouse,  and  refused  to  aQow  the 
Wharfingers  to  dehver  the  434  Casks  of  Pearl  Ashe$ 
to  ihe  Plaintiff,  whereby  he  lost  the  Sale  of  the  same 
at  advantageous  prices: — ^That  on  the  1st  October 
1812,  a  Commission  of  Bankruptcy  issued  against 
Sharpe  and  Sons,  upon  which  they  were  found  Baak* 
rupt,  and  Assignees  chosen: — ^That  soon  after  jbhft 
Bankruptcy,  Walker  and  Co,,  in  collusion  wit};  the 
Assignees  of  Sharpe  and  Sons,  by  some  means  gained 
admittance  to  the  Warehouse  in  which  the  Pearl  A$h$s 
were,  and  took  possession  of  thepi ;  and  in  June  and 
October  1813,  sold  them,  and  received  the  Proceeds 
under  the  pretence  that  they  had  a  lien  on  them  :•-- 
That  notwithstanding  the  434  Casks  of  Pearl  Ad^ 
were  only  pledged  to  Walker  and  Co.,  they  delivered 
an  Account  to  the  Assignees  of  Sharpe  and  Sans  as  if 
the  same  had  been  sold  to  them  by  Shfirpe  and  Squ^ 
and  admitting  a  balance  due  to  the  Estate  of  Sharpe 
and  Sons  of  1,128/.  which  they  are  ready  to  p^y  cm 
having  a  proper  acquittance  from  the  Assignees; — 
That  Plaintiff  has  a  hen  in  respect  of  such  434  Cmkn 
of  Pearl  Ashes,  if  it  is  necessary  to  resort  to  such  lito, 
and  that  Walker  and  Co.  ought  to  be  restrained  from 
parting  with  such  Balance : — That  an  ^ctioa  has  beeo: 
brought  by  the  Assignees  of  Sharpe  and  Son^  against 
Walker  and  Co,  for  the  Balance  admitted  du9  from 
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them  to  the  EBtate,  and  that  they  ought  to  be  restrained 
from  proceeding  in  such  Action: — ^Tliat  Sharpe  and 
Swi  have  or  claim  an  Interest  in  the  matters  in 
question.  The  Prayer  of  the  Bill  was,  That  the  rights 
ef  the  Parties  to  the  Pearl  Ashes  miglit  be  ascertained 
and  declared,  and  that  it  might  be  declared  that 
Walker  and  Co.  had  no  lien  upon  the  434  Casks  of 
Pearl  Askes  or  the  Proceeds,  and  that  an  Account 
might  be  tid^n  of  such  Proceeds,  and  what  should 
appear  due  on  such  Account  might  be  paid  to  the 
Plaintiff;  and  that  in  case  the  Court  should  be  of 
Opinion  that  the  Plaintiff  is  not  entitled  to  such  Pro* 
eeeds  as  against  Walker  and  Co.,  that  it  might  be 
declared  that  Plaintiff  has  a  lien  upon  Aie  Balance  duO 
from  them  to  the  Estate  of  Sharpe  and  Sam ;  and  that 
Waikgr  and  Co^  6.  Sharpe  the  Younger,  and  W.  Sharpe, 
might  make  good  to  the  Plaintiff  the  Loss  and  Damage 
he  has  sustained  by  the  detention  of  the  434  Casks  of 
Pearl  AMhes,  and  that  the  amount  thereof  might  be 
aaeertained,  and  that  in  the  mean  time  the  Assignees 
otSkitrpe  and  San  might  be  restrained  from  further  pro- 
ceedings in  the  Action  against  Walker  and  Co.,  and 
that  Walker  and  Co.  might  be  restrained  from  paying  the 
same  to  them,  and  that  if  all  or  any  part  of  such  Balance 
had  been  received  by  the  Assignees  of  Sharpe  and  Ca« 
that  they  might  answer  for  the  same  to  the  Plaintifil 
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To  this  Bill,  the  following  Plea,  Answer,  and  Dis- 
claimer, was  put  in  by  G.  and  W.  Sharpe. 


The  Defendants,  &c.  "  Plead  respectively  to  so  much 
of  the  said  BiH  as  seeks  that  Defendants  might  make 
good  to  the  Plaintiff,  the  Loss  and  Damage  alledged 
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to  have  been  sustained  by  him  by  the  detention  of 
the  434  Casks  of  Pearl  Ashes  in  the  said  Bill  of  Com- 
plaint in  that  behalf  mentioned,  and  that  all  necessary^ 
directions  might  be  given  to  ascertain  the  amount  of 
such  Loss ;  and  for  Plea  thereto,  and  for  all  the  dis- 
covery sought  from  these  Defendants  with  relation 
thereto,  or  to  any  other  matters  in  the  said  Bill  con- 
tained, except  as  to  the  question.  Whether  these  De- 
fendants, or  one,  and  which  of  them,  have  not  or  hath 
not,  or  do  not  or  doth  not,  claim  some,  and  what 
Interest  in  the  matters  in  question  in  this  Cause,  these 
Defendants  say,  that  by  a  Statute  or  Act  of  Parlia- 
ment made  and  passed  in  the  5th  Year  of  bis  late 
l^ajesty  King  George  IL,  and  afterwards  made  per- 
petual, intituled,  *^  An  Act  to  prevent  the  committing  of 
**  Frauds  by  Bankrupts^*'  it  is  amongst  other  things 
enacted,  that  all  and  every  Person  and  Persons  so 
become  or  to  become  Bankrupts  as  in  such  Act  afore- 
said, who. should  within  the  time  thereby  limited, 
surrender  him,  her,  or  themsdves  to  the  acting  Com* 
missioners  named  and  authorised  in  or  by  any  Com- 
mission of  Bankrupt,  awarded  or  to  be  awarded 
against  him,  her,  or  them,  as  in  and  by  the  said  Aet 
directed,  should  have  certain  Allowances,  in  the  said 
Act  in  that  behalf  particularly  mentioned,  out  of  the 
net  produce  of  their  Estate ;  and  every  such  Bank- 
rupt should  be  discharged  from  all  Debts  by  him  or 
them  due  and  owing  at  the  time  that  he,  she,  or  they 
did  become  Bankrupt;  and  that  in  case  any  such 
Bankrupt  should  be  afterwards  arrested,  prosecuted 
or  im]deaded,  siich  Bankrupt  should  and  might  Plead 
in  general,  that  the  cause  of  such  Action  or  Suit  did 
accrue  before  such  time  as  he,  she,  or  they  became 
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Bankrupts^  and  might  give  the  said  Act  and  special 
matter  in  Eyidence : — Aver  that  they  did  respectively 
become  Bankrupt  since  the  period  in  the  said  Act  re- 
fened  to,  for  the  commencement  of  the  operation  and 
effect  thereof,  and  that  a  Commission  of  Bankrupt  under 
the  Great  Seal  of  Crreai  Britenn,  bearing  date  at 
Wettminiter,  the  1st  day  of  October  1812,  was  awarded 
and  issued  against  them,  together  with  6.  Skarpe  the 
Bder,  deceased,  their  late  Father  and  Copartner  in 
Trade,  under  which  Commission  they  these  Defendants, 
and  the  said  late  G.  Sharpe  the  Elder  respectively, 
were  duly  found  and  adjudged  Bankrupt;  and  that 
these  Defendants,  and  each  of  them,  did  within  the 
time  limited  for  that  purpose  by  the  said  Act,  sur- 
render themselves  to  the  acting  Commissioners  named 
and  authorized  in  or  by  the  said  Commission  of  Bank- 
rupt so  awarded  against  them,  and  the  said  G.  Sharpe 
the  Eider ;  and  that  these  Defendants,  and  each  of 
them,  did  in  all  things  conform  as  in  and  by  the  said 
Act  is  directed : — Aver  that  the  said  Cause  of  Action 
or  Suit  in  the  said  Plaintiff's  Bill  set  up  against  these 
Defendants,  and  each  of  them,  did  accrue  before  such 
time  as  these  Defendants  respectively  became  Bank- 
rapt;  and  therefore  these  Defendants  severally  crave 
die  benefit  of  the  said  Act,  and  plead  the  same  in  bar 
to  the  relief  and  discovery  (except  as  before  excepted) 
so  sought  against  them  respectirely  by  the  said  Bill 
of  Complaint,  and  pray  the  Judgment  of  this  honour- 
able Court,  whether  they,  or  either  of  them,  should  be 
compelled  to  make  any  other  or  further  'Answer  to  the 
Plaintiff's  said  Bill  of  Complaint,  save  only  as  to  the 
part  thereof  above  excepted  oiit  of  this  theif  Plea; 
and  these  Defendants,  not  in  any  sort-  waiving  their 
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Mdd  PUaj  do  for  Answer  to  such  said  ezcqyted  poiat 
or  question  put  to  them  in  the  said  Bill  of  Cottiplatiil» 
and  not  covered  by  their  said  Plea,  or  to  so  much  of 
such  question  as  they  are  advised  is  material  mr  neoea^ 
sary  for  them  to  make  answer  unto,-^Say,  that  by  a  cer- 
tain Deed  Poll  under  the  Hands  and  Seals  of  these  Depa-* 
nentSj  and  the  said  late  G.  Skarpe  the  Elder,  decease^ 
dated  the  26th  July  1813,  these  Defendants  and  the 
said  late  G.S/uxrpe  the  Elder,  in  consideration  of  jS. 
paid  them  respectively  by  the  Assignees  of  their  Estatli^ 
released  to  the  said  Assignees  all  surplus  allowanoe^ 
right,  title,  interest,  benefit,  claim  and  demand  whi<)h 
these  Defendants  and  tibie  said  G.  Sharpe  the  Elder^ 
deceased,  or  any  or  either  of  them,  could  or  might 
have,  claim,  challenge,  or  demand,  in,  to,  or  out  of  their 
Estate,  or  against  the  said  Assignees  personally  in 
respect  thereof,  both  at  Law  and  in  Equity ;  and  there* 
fore,  in  case  these  Defendants  ever  had,  claimed,  or 
pretended  to  have  or  claim,  an  Interest  in  the  matters 
in  question  in  this  Suit,  such  Claim  and  Interest  would, 
as  they  are  advised,  be  now  extinguished  or  transferred 
wholly  to  their  said  Assignees : — Say  they  do  not  know 
or  believe  that  since  their  said  Bankruptcy,  they  or 
either  of  them  have  had,  claimed,  or  pretended  to  have 
or  claim,  any  Interest  in  the  matters  in  question  in  this 
Cause,  and  they  do  respectively  disclaim  all  Right, 
Title  and  Interest  therein,  and  in  erery  part  thereof." 


Mr.  Hartf  and  Mr.    Wibcm,  in  support  of  the 

Plea:— 

Thif  is  a  Plea  according  to  the  Statute  5th  Geo.  IL 

c.  30.    The  Certificate  is  pleaded  in  the  same  way 

at  Law;  and  the  Allegation  in  the  Bill,  that  Sharpe 
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€md  ^is  claim  an  Interest  in  -the  matters  in  question 
19  met  by  the  DUclaimer.  If  in  point  of  form  the  Plea 
were  bad,  yet  if  good  in  eubataQC6|  th^  Court  wovU 
permit  an  Amyendment  of  it.  We  have  mentioned  the 
part  of  the  Bill  to  which  we  answer,  and  that  ia  an 
allowed  mode  pf  pleading,  as  appears  from  Hicks  v. 
Baincock(fl), 
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The  Vics-Chancellob: — 
There  is  no  objection  to  that  mode  of  pleading. 

Argument  $ontinued.* 

This  was  a  Debt  which  might  have  been  proved 
under  the  Bankruptcy^  and  the  Certificate  is  therefore 
a  bar.  When  a  Party  has  an  election  of  two  reme- 
dies, and  may  bring  an  Action  of  Assumpsit,  or  for  a 
Tort,  he  may  prove  under  the  Commission.  Johnson  v. 
Spiller(e).  This  is  not  the  case  of  personal  damage,  as 
for  an  Assault,  Slander,  &c.  where  no  Debt  can  be 
proved,  unless  the  Damages  are  liquidated  before  the 
Commission ;  here  the  measure  of  the  Damages  must 
ht  the  value  of  the  Goods.  By  coming  into  Equity,  it 
must  be  concluded  that  the  Plaintiffs  waived  Aeir 
remedy  as  for  a  3W,  and  are  therefore  barred  by  the 
Certificate. 

Mr.  Bell,  contra : — 

At  Law  the  Certificate  is  pleaded  as  it  is  done  in 

this  Case ;  but  in  Equity,  something  mote  is  required  - 

there  ought  to  have  been  a  positive  avennent  that  the 

Debt  accrued  before  the  Bankruptcy,  and  that  aver- 
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ment  supported  by  an  Answer.  In  an  Action  of  As- 
sumpsit, we  could  only  have  recovered  against  Sharpe 
and  Sons  as  Vendees  of  the  Goods ;  but  we  say  no 
Sale  at  all  took  place,  and  that  we  could  bring  no 
Action  of  Assumpsit  before  the  Bankruptcy.  We 
put  a  Padlock  on  the  Warehouse  containing  the 
Ooodsy  and  tho  Goods  were  taken  away  and  converted 
into  Money  by  Walker  and  Co.,  subsequently  to  the 
Bankruptcy.  In  Johnson  and  Spiller,  the  PlaintiiF 
might  have  brought  Assumpsit  or  Trover,  because  the 
Money  was  received  before  the  Bankruptcy;  but  the 
Plaintiff  here,  could  not  have  recovered  in  Assumpsit. 
We  ask  an  Account  of  the  Sale  by  Walker  and  Co., 
whose  acts  were  the  acts  of  the  Sharpes,  which  Sale 
was  subsequent  to  the  Bankruptcy,  and  that.if  Walker 
and  Co.  do  not  pay,  Sharpe  and  Sons  may.  We  were 
entitled  to  a  discovery  from  the  Sharpes,  of  the  Trans- 
actions, and  that  forms  an  objection  to  the  Plea. 


The  ViCE-CfiANCELLOB  : — 

gth  February.  This  Bill  presents  the  case  of  a  fraudulent  combi- 
nation between  the  Sharpes,  and  Walker  and  Co.,  to 
obtain  the  Property  of  the  Plaintiff,  and  an  Action 
in  respect  of  the  Tort  might  have  been  brought  at 
Law  against  the  Sharpes  and  Walker  and  Co. ;  but  the 
amount  of  the  Damages  in  such  Action  being  uncer- 
tain, the  Plaintiff  could  not  prove  under  the  Commis- 
sion against  the  Sharpes.  The  Plaintiff  might  have 
waived  the  Tort,  and  affirming  the  Sales  made  to  un- 
known Persons  by  Walker  and  Co.  of  the  Plaintiff's 
Goods,  have  brought  an  Action  for  Money  had  and 
received  against  the  Sharpes,  or  against  W€Uker  and  Co. 
To  a  proceeding  at  Law,  in  respect  of  the  Tort,  the 
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Certificate  is  no  bar ;  but  if  Assumpsit  is  brought,  the 
Certificate  is  a  discharge.  Is  then  this  Bill  analogous 
to  the  remedy  for  a  Tort,  or  to  the  remedy  by  Assumpsit? 
A  BiU  to  obtain  in  this  Court  a  remedy  founded  on  a 
Tort,  is  not  sustainable;  though,  incidentally,  relief 
has  been  given  in  respect  of  a  Tort(c).  This  Bill  is 
analogous  to  the  remedy  by  Action  at  Law  for  Money 
had  and  received ;  and  must  be  considered  as  brought 
in  lieu  of  that  Action;  and,  consequently,  the  Certificate 
is  a  bar.    The  Plea,  therefore,  must  be  allowed. 
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SHAaps 

and  othen. 


Plea  allowed 


(&)    See     Winchester    v, 
Koight,  1  P.  Wma.  407 ;  and 


Mayor  of  York  r.  Pilkingtoo, 
8  Atk.  302. 


MITCHELL  V.  BAILEY. 


V,    5tli  Febmary. 
On.  the  coming  on  of  this  Cause  to  be  heard,  Mr.  Caiueoncommg 
Wilson,  as  Counsel  for  the  Defendant,  objected  there  on  to  he  heatd, 
was  a  want  of  Parties,  and  it  was  admitted  the  Cause  ^f!^'^?*  ^  ^ 
must  stand  over,  with  leave  to  amend,  by  adding  the  f^^^gf^^ 
necessaiy  Parties.    The  Answer  of  the  Defendant  did  anfe  CaimseL 
not  state  the  objection  for  want  of  Parties.  Mr.  Wilson,  to  stand  over 
asked  for  the  Costs  of  the  day.  f^  want  of 

Parties,  xoith  U- 

berhf  to  amend^  but  Defendant  was  refused  the  Costs  of  the  d^,  kis  Jnsmr 

not  stating  the  objection  for  want  of  Forties. 


6q 


i8ia 


Bailet. 
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The  VicBi-CHAiccsLLOR : — 
As  the  Answer  did  not  state  the  want  of  Parties,  yov 
are  not  entitled  to  the  Costs  of  the  day  (a). 


6th  February. 

Executory  by 
Schedule  to  his 
Anstcer^  acknovy- 
kdging  that  he 
had  received  the 
Testators  Pro- 
perty, and  lent  it 
on  a  Promissory 
Note,  ordered  to 
pay  the  Money 
into  Court. 


VIGRASS  and  another,  v.  BINFIELD  and  another. 

Mr.  WINGFIELD  moved  for  the  payment  into 
Court  by  the  Defendants,  as  Executors,  of  a  Sum  in 
their  hands,  as  appeared  in  the  Schedule  annexed  to 
their  Answer,  and  in  particular  of  a  Sum  of  Money^ 
part  of  their  Testator's  Estate,  which  they  had  lent 
upon  a  Promissory.  If Qtey 

Mr.  Heald,  contray  said  they  ought  not  to  be  caDed 
upon  to  pay  into  Court,  Money  thus  lent,  and  upon 
which  Interest  ufas  paid. . 


(a)  That  when  a  Cause 
stands  over  for  want  of  Parties 
t&e  Phiiftiflrpa}!^  the  Costrof 
the  day^  wa»:heULby  Lord 
Hgrdwkkc  in  two  CaieB,  Amm, 
3  Atk.  14,  and  Jones  v.  Jones, 
a  Atk.  109 ;  but  this  general 
rule  is  qualified,  as  in' the  prin- 
aipil<!ase,'and'as  die  Beperter 
is  informed,  the  late  Master  of 
the  RoUs,  Sir  William  Grant, 
Md  tke  samt  doctrine. 


In  a  MS.  Case,  Anon.  23d 
Geo.  II.  1749,  where  a  B4II 
was  dismissed,  to  which  the 
Defendant  might  have  demur- 
red, b«t  did  not,  it  was  held  he 
was  not  entitled  to  Costs;  a 
decisis  which  seems  founded 
on  the  same  principle — the 
unnecessary  expence  and  delay 
occasioned  by  the  £)efendant's 
mode  of  defence. 
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The  VieB^HANCBLLOR : —  iBt8. 

The  point  is  settted(a).     He  adndte  that  he  has 
possessed  the  Property,  and  he  cannot  protect  himself        another 
from  the  payment  of  the  amoimt  into  Conrt,  by  alledging  ^^ 

an  improper  appKeation  of  tt.  Btuwizvw  aad 

another. 
Iffx*  IfeoM  re<]^n^ted  time  for  the  payment  of  the 

Monej. 

Hie  yrcE-CnAitrBXLOE : — 
As  Insolvency  is  not  suggested,  or  any  duiger  as  to 
the  Money,  let  it  be  paid  in,  mth  Interest,  on  or  before 
the  first  day  of  next  Term. 

(a)  See.  Wilkes  p.  Steward,  in  Harden  v.  Parsons  (i  Lord 
Coop.  6.  The  doctrine  ex-  Northington'sRep.p.  I43)has 
pressed  by  Lord  Ifortkmgtan     not  been  followed. 


Ex  parte  SMITH,  tn  re  BAKEWELL  the  Elder  and 

BAKEWELL  the  Younger. 

gth  Fcbrasry. 

The  Petition  stated  that,  previous  to  the  issuing  of  A.  asd  B.  cm  m- 

the  Commission  against  the  Bakewells,   they  carried  ^^^,  ^^  ^^' 

on  the  business  of  Soap  and  Que  Manufacturers  in  ^jT  'f*  m^ 

Co-partnership,  which,  before  such  Co-partnership,  had  y^^^^  g^^^ 

been  carried  on  by  Bah^well  the  Elder,  on  his  own  UtenstUmTradc^ 

separate  Account : — ^That  no  Articles  of  Partnership  ^hoM  he  the 

in  writing  were  entered  into  by  the  Baketvelk,  but  the  ^^P^^^^  Proptr- 

tenns  agreed  and  acted  upon,  between  the  Bankrupts,  iLJ-o  Ii^^m 

pojf^  a  Rent  in  proportion  to  kis  Share  of  the  Business. 
The  Manufactory  and  Utensils  tvere  insured  in  the  name  of  A*     They  were 
svAsequently  consumed  by  Ftre,  and  afterwards  a  Commission  issued  against 
A.  and  B.    Held  that^  the  Insurance  Mon^  formed  part  ef  the  separate  Estate 
of  A^mi  um  wufffetted  by  the  ^ist  Ijl^.  I.  c.  ^, 


64 


, ^ 0 

Ex  parte  • 

Smith, 

t»re 

Bakewbll 

and  another. 


CASES   IN   CHANCERY. 

were,  that  the  Manufactory  and  Premises  (which  wer« 
Leasehold)  where  the  Business  was  carried  on,  and 
the  Utensils  used  therein,  which  were  of  great  value, 
should  remain  the  separate  Property  of  BaheweU  the 
Elder ;  and  the  Manufactory  and  Stock  in  Trade  and 
Utensils  having  been  consumed  by  Fire,  a  Commission 
of  Bankruptcy,  April  1815,  issued  against  BakewM 
the  Elder  and  BakeweU  the  Younger,  and  Assignees 
were  appointed,  who  received  the  Money  for  which 
the .  Premises,  Stock,  and  Utensils  were  insured,  or  so 
much  thereof  as  it  was  considered  they  were  entitled 
to  receive   for  the  Damage   sustained,  the  whole  of 
which    Money  the   Assignees    intend    to    distribute 
amongst  the  joint  Creditors  of  the  Bankrupts,  not- 
withstanding the   Money  received  by  the  Assignees 
for  the  Insurance  of  the  Manufactory  and  Utensils  was 
the  Separate  Property  of  the  Bankrupt  J.  BakeweU  the 
Elder : — ^That  the  Commissioners  have  declared  a  Di- 
vidend of  65.  8  <2.  in  the  Pound  to  tlie  Joint  Creditors, 
and  there  is  now  remaining  in  the  hands  of  the  As- 
signees, to  divide  amongst  the  separate  Creditors  p{ 
BakeweU  the  Elder,  the  amount  of  his  separate  Estate 
claimed  by  them,  and  that  the  Assignees  had  notice 
of  the  claim  of  the  separate  Creditors  before  the  first 
Dividend  was  declared.    The  Prayer  of  the  Petition 
was,  That  the  Money  now  in  the  hands  of  the  As- 
signees of  the  Bankrupts,  arising  from  the  Sale  of  the 
said  Manufactory  and  Utensils  of  J.  BakeweU  the  Elder, 
and  also  the  Money  received  by  the  Assignees  for  the 
Insurance  thereof,  might  be  divided  amongst  the  Peti- 
tioner, and  all  other  the  separate  Creditors  of  BakeweU 
the  Elder;  and  that  if  it  shall  appear  that  the  Assignees 
have  applied  smy  part  of  the  separate  Estate  of  Bake- 
weU  the  Blder  in  payment  of  the  joint  Creditors,  or 
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towards  the  expenses  of  the  Commission,  that  the  same 
may  be  repaid  and  made  good  out  of  the  Joint  Estate 
of  the  Bakewelb;  and  that  the  separate  Creditors  of 
Bakewell  the  Elder,  may  be  at  liberty  to  choose  one 
or  more  Person  or  Persons  in  the  nature  of  an  Assignee 
or  Assignees,  to  act  for  their  benefit,  and  on  their 
behalf. 

The  Petition  was  supported  by  Affidavit. 

Mr.  Cooke,  for  the  Petition : — 
The  Manufactory  and  Utensils  were,  by  agreement 
between  the  Parties  when  the  Partnership  was  eutered 
into,  to  be  the  separate  Property  of  Bakewell  the 
'  Elder,  and  Bakewell  the  Younger  was  to  pay  50  L 
a  year  by  way  of  Rent,  being  in  proportion  to  his 
Share  of  the  Business.  The  Manufactory  and  Uten- 
sils were  burnt  some  time  before  the  Bankruptcy, 
in  April  1815.  The  21  Jas,  I.  c.  29,  does  not  apply 
to  the  Manufactory,  and  as  to  the  Utensils,  they  not 
being  in  the  possession,  order,  and  disposition  of  the 
Bankrupts  at  the  time  of  the  Bankruptcy,  the  joint 
Creditors  of  Bakewell  the  Elder  are  entitled  to  the 
Insurance  Money. 

Mr.  Cullen,  cotUra : — 

These  Utensils  were  in  the  joint  Possession  of  the 
Bankrupts  when  the  Fire  happened,  and  the  Fire  oc- 
curring before  the  Bankruptcy,  cannot  be  considered 
as  defeating  the  rights  of  the  Creditors  under  the 
Statute  of  Jafnes,  The  Assignees  were  entitled  to 
claim  the  Insurance  Money,  and  have  a  right' to  dis- 
tribute it  amongst  the  Joint  Creditors.  He  cited  Darby 
Y.Smth{a) 

(a)  8  T.  R.  82. 

Vol.  III.  F 
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1818. 


Ex  parte 

Smith, 

in  re 

Bakewell 

and  another. 


Mr.  Cooljx^  in  Reply  :-*- 
The  Case  o{  Darby  Y.Smtk\k'^  not  been  followed  (6)« 

The  Vice-CIiancblloe:— 
Permitting  the  Utensils  to  be  used  in  the  Joint  Trade 
was  a  visible  Posses&ion  of  both  Parties,  nnder  the 
Statute  oi  James ;  but  such  visible  Possession  must  con* 
tinue  until  the  Bankruptcy,  to  make  that  Statute  of 
avail  to  the  Joint  Creditors  (c).    The  Fire  was  previous 
to  the  Bankruptcy.    When  the  Fire  took  place,  the 
visible    Possession  was  gone,  and  consequently  no 
such  Possession  continued  up  to  the  Bankruptcy.    In 
Darby  v.  Smithy  there  wtls  a  withdrawing  of  the  Pro- 
perty by  the  Trustee,  in  contemplation  of  Bankruptcy ; . 
but  Property  may  be  withdrawn  by  the  Owner  of  it 
at  any  time  before  the  Bankruptcy,  provided  it  is  done 
bona  fide.    The  Petition  must  be  granted,  the   Costs 
of  it  to  be  paid  out  of  the  separate  Estate. 


(6)    See  Joy   v.   CgmgbtU^ 
1  Sch,  and  Lrfr.  338. 


(c)  See  Jones  v,  I>wyer  15 
East,  21. 


MAZARREDO  v.  MAITLAND. 

9th  February. 

Original  Bill  -I  HE  Plaintiff,  by  his  original  Bill  stated  a  written 
filed^  and  Annoer  contract  with  the  Defendants,  that  the  latter  should 
putin.     The  Bill 

was  amended^  stating  a  nem  Casey  hut  amtmning  some  of  the  same  Interrogatories 
as  were  used  in  the  Origint^  Bill.  Heldy  on  Exceptions  to  Answer  to  the  amended 
Billy .  that  a  new  Case  being  made  by  thai  BiU,  that  the  Interrogatories  mmi 
be  answered,  though  some  were  the  same  as  in  the  Original  Bill. 
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procure  and  supply  the  Plaintiff  and  his  Partners  with 
Woollen  Gh>ods  from  the  Manufacturers^  of  the  best 
quality,  at  Six  Months  Credit,  and  at  the  lowest  prices 
at  which  they  could  obtain  the  same ;  and  that  the 
Plaintiff  should  not  be  charged  with  a  greater  price 
for  such  Goods  than  was  paid  by  the  Defendants ;  and 
that  the  Defendants  should  not  be  allowed  any  greater 
Commission,  in  respect  of  such  Goods,  than  the  Com- 
mission they  usually  charged  to  the  Manufacturer  for 
selling  such  like  Goods  in  their  Warehouse ;  and  that 
such  Commission  should  be  the  only  allowance  to  be 
made  by  the  Plaintiff  and  his  Partners  to  the  Defen- 
dants.   The  Bill  then  in  substance  stated,  the  Plaintiff 
and  his  Partners  had  been  charged  more  for  the  Goods 
than  the  Manufacturers  prices,  and  that  they  ivere  of 
inferior  quality  and  les6  in  quantity  than  they  oughtr  to 
kaTe  been ;  and  the  Defendants  were  interrogated  as 
to  the  Agreement,  and  the  names  of  the  Manufacturers, 
their  place  of  Residence,  and  Ae  price  for  which  the 
Goods  were  purchased  from  the  Manufacturers  by  the 
Defendants;  and  the  amount  of  their  Commission,  and 
whether  the  Goods  were  ndt  of  an  inferior  quality^  8cc. ; 
and  the  BiH  prayed  an  Account,  (the  Plaintiff  offerii^  to 
pay  what  should  be  found  due,)  and  that  the  Agreement 
might  be  delivered  up,  and  for  an  Injunction  in  the 
mean  time. 

The  Defiendaiits,  by  their  Answer,  denied  the  terms 
of  Sale  stated  in  the  origind  BiU,  and  stated  the  Sale4 
to  the  Plaintiff  as  made  in  the  usual  way  of  business, 
and  insisted  the  Plaintiffs  had  no  right  to  call  upon 
them  to  set  forth  the  names  of  the  Manufacturers,  or 
the  places  of  their  ResidcAice,  or  an  Account  of  t)ie 
prices  for  which  they  purchased  the  Goods  of  the 
Manufacturers;  but  they  admitted  they  sold  the  Goodp 
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to  the  Plaintiff  for  a  greater  price  than  they  purchased 
them  for  of  the  Manufacturers,  and  insisted  they  had 
a  right  to  do  so,  in  order  to  obtain  a  fair  profit  upon 
the  Goods. 

No  Exceptions  >vere  taken  to  the  Answer. 

The  Plaintiff  afterwards  amended  his  Bill,  striking 
out,  amongst  other  matters,  the  Agreement  stated  in 
his  original  Bill,  and  the  Interrogatories  as  to  the  ex- 
istence of  such  Agreement,  and  stating  only  an  Agree- 
ment to  purchase  Goods  of  the  Defendants  for  certain 
adventures  and  speculations,  and  that  the  Defendants 
charged  for  them  as  Goods  of  a  superior  quality,  and 
at  very  high  prices,  though  they  were  of  inferior  quality 
and  deficient  in  quantity;  and  a  charge  was  introduced, 
that  the  Plaintiff  was  unable  to  defend  himself  at  Law, 
without  a  discovery  of  the  Bills  of  Parcels  or  Invoices 
under    or  by  which  the    Defendants  purchased  the 
Goods  of  the  Manufacturers,  and  of  the  evidence  of  the 
Manufacturers,  &c.,  and  interrogating  the. Defendants 
(as  they  did  in  the  original  Bill)  whether  such  manu- 
factured Goods  had  not  been  purchased  by  the  Defen- 
dants from  some,  and  what  other  Persons,  and  at  what 
prices. 

The  Answer  to  the  amended  Bill  answered  the  facts 
stated  in  that  Bill,  except  as  to  such  facts  as  were 
before  stated  in  the  original  Bill,  and  to  which  they 
had  before  put  in  an  Answer,  to  which  Answer  they 
referred. 

To  tliis  Answer,  twenty-six  Exceptions  were  filed 

The  Master  allowed  some  of  the  Excepti6ns,  and  in 
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psurticnlar^   the  second   Exception,  and   others,  thdt 
depended  on  the  same  point  as  the  second  Exception. 

Exceptions  were  taken  by  the  Defendants  to  the 
Mastef^s  Report,  in  respect  of  the  Exceptions  which 
he  had  allowed.  The  second  Exception  the  Master 
allowed,  on  which  the  subsequent  Exceptions  depended, 
ran  thus,  "  For  that  the  Defendants  have  not  set  forth 
from  what  other  Persons  such  manufactured  Goods  as 
are  in  the  Bill  mentioned,  had  been  purchas^ed^'by  the 
said  Defendants,  or  one  and  which  of  them." 

Sir  Samuel  Romilly,  and  Mr.  Parker,  in  support  of 
the  Exceptions  to  the  Master^s  Report: — 
If  a  Bill  be  filed,  and  an  Answer  put  in,  and  without 
Excepting  to  such  Answer  the  PlaintiflF  amends  his 
Bill,  he  is  not  entitled  to  a  further  Answer  to  facts 
inquired  of  by  the  original  Bill.  An  Answer  not 
excepted  to,  is  considered  as  a  sufficient  Apswer,  and 
after  amending  his  Bill,  the  Plaintiff  loses  his  right 
to  except.  The  Defendants  have  answered  the  new 
matter  introduced  by  the  amended  Bill ;  but  they  are 
not  obliged  to  answer  as  to  facts  stated  in  the  original 
Bill,  though  re-stated  in  the  amended  Bill.  They  had 
one  Answer  to  those  facts,  which  they  admitted  to  be 
sufficient,  because  they  did  not  except  to  the  Answer, 
and  cannot,  by  their  amended  Bill,  call  for  another 
Answer  to  the  same  facts. 

Mr.  Bell,  contra: — 
As  they  have  answered  part  of  the  amended  Bill, 
they  must  answer  the  whole.  The  Amendments  have 
made  a  new  Case.  In  the  original  Bill,  the  Plaintiff 
stated  an  Agreement  by  the  Defendants  to  sell  at  the 
Manufacturers  price.     The   Defendants   denied  ^  that 
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Agreement,  and  submitted  they  were  not  bomid  to 
answer  as  to  what  they  purchased  the  Goods  for  of 
the  Manufacturers,  or  what  were  their  names ;  as  they 
denied  the  Agreement,  we  did  not  think  it  worth  while 
to  insist,  as  we  might  have  done,  on  their  answering  as  to 
the  Manufacturers  names  and  the  prices,  so  that  an 
Answer  was  not  really  given  to  those  facts.  I  admit,  in 
general,  that  after  amending  a  Bill,  Exceptions  carmot 
be  taken  to  the  Answer  to  the  original  Bill;  but  by  this 
amended  Bill,  a  new  Case  is  made ;  and  in  support  of 
that  Bill,  it  becomes  important  they  should  answer 
who  the  Manufactmers  were,  and  fqr  what  they  sold. 


The  Vice-ChancfUar:—lAfber  staQoig  the  facte  of 
the  Case :] — 

The  second  and  subsequent  Exceptions  turn  on  one 
principle.  The  Answer  to  the  original  Bill  was  good  in 
substance,  but  not  in  form ;  because  a  Defendant  cannot 
by  Answer  object  to  answering,  though  by  Plea  he 
may.  That  point  was  much  considered  in  SamamrvUH 
r.  Maekay(a);  it  is  not  expressly  decided  there;  but, 
I  remember,  during  the  Argument,  the  Lord  Ckaneelbm 
strongly  expressed  his  Opinion,  that  a  Defendant 
could  not  answer  as  to  part  of  a  Bill,  and  refuse  to 
answer  the  rest ;  and  I  think  that  is  so  useful  a  Rule^ 
that  I  shall  always  adhere  to  it(6):  but  then  the  Plain- 
tiff amei^s  his  Bill,  which  is  a  clear  acknowledgment  of 
the  sufficiency  of  the  Answer  to  the  Original  Bill. 
Many  of  the  Interrogatories  in  the  amended  BiH  are 


(fl)  16  Vesey,  383. 

(b)  In  various  subsequent 
Cases,  His  Honor  reiterated 
this  doctrine.    The  previous 


Cases  on  this,  point  are  collect- 
ed  3  Mfitdd.  Prin,  and  Pract. 
s66,  &c 
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the  same  as  in  the  Oiigilial  Bill ;  aad  in  general,  a 
Defendant  is  not  bound  to  answer  any  Interrogatories 
in  an  amended  BiU,  which  are  the  same  as  were  used  in 
the  original  Bill^  to  which  an  Answer  was  put  in  and 
admitted  to  be  sufficient  (c) ;  but  if  the  Plaintiff,  in  his 
amended  Bill,  states  a  ntw  Case,  he  may  call  upon  the 
Defendant  to  answer  Interrogatories  contained  in  the 
original  Bill,  because,  though  the  Answer  giren  to  the 
original  Bill,  upon  the  Case  there  stated,  might  then 
have  been  considered  as  sufficient,  yet  it  may  not  be 
saficient  considered  with  a  view  to  the  new  Case  made 
by  the  amended  Bill. 


71 
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The  amended  BiO  no  longer  stfttes  an  Agreement  to 
sell  at  the  Manu&cturers  price;  but  adopting  the 
language  of  the  Answer  to  the  original  Bill,  and  stating 
an  Agreement  to  sell  at  a  fair  price,  it  states  that  an 
exorbitant  price  was  charged;  and  to  sustain  that  alle^ 
gation,  the  Plaintiff  reqfuires  td  know  who  manufactured 
the  Goods,  and  for  what  ttey  were  sold  to  the 
Defendants. 

The  Court  is  not  toW  to  consider  whether  the  Plains- 
tiff  has  shown  a  Case  tdr  equitable  relief;  the  only 
question  now  is,  as  to  the  sufficiency  of  the  Answer. 

If  the  Sale  was  at  an  exorbitant  price,  it  is  material 
to  know  who  was  the  Manufacturer,  and  at  what  priced 
he  sofd.  The  inquiry  is  auxiliary  to  the  main  point 
on  which  the  Plaintiff  places  his  Case. 


(c)  So  held  also  in  SeeUy  v. 
Boekny  by  the  Vice-  Chancellor, 


2  April  1818. 


'4 
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A  Defendant  cannot  by  Answer  deny  the  Plaintiff's 
Title,  and  refuse  tp  answer  as  to  facts  which  may  be  use- 
ful  evidence  in  support  of  that  Title.  He  cannot  answer 
in  part ;  if  he  answers  at  all,  he  must  answer  the  whole 
of  the  Bill. 


The  point  is  new,  but  my  Opinion  is,  that  the 
Plaintiff  having  made  a  new  Case  by  the  amended 
Bill,  the  Defendant  is  bound  to  answer  all  the  Inter- 
rogatories, though  some  of  them  are  repetitions  of  the. 
Interrogatories  in.  the  original  Bill,  and  have  before  been 
answered,  because  the  further  answer  is  made  material 
by  the  new  Case;  and  that  the  second  Exception, 
together  with  the  subsequent  Exceptions  to  the  Master^s 
Report,  must  be  overruled  (^O*  -    *         , 


(d)  In  general,  when  an  ori- 
ginal Bill  has  been  answered, 
and  is  afterwards  amended, 
the  Defendant  cannot  put  in 
a  Demurrer;  bat  if  by  the 
Amendments'  a  perfectly  new 
Case  is  made,  the  Defendant 
•may  demur  {Atkinson  r.  Han- 
loay,  1  CoXy  360).  As  there- 
fore the  Defendant  in  such 
case  has  the  privilege  of 
making  a  new  Defence,  as  if 
a  new  Bill  were  filed ;  it  seems 
but  reasonable  that  the  Plain- 
tiff should  have  all  the  same 
rights  as  he  would  have  had 
if  he  had  filed  a  new  Bill. 


The  only  question,  perhaps,  is 
as  to  Costs.  If  the  Plaintiff 
had  proceeded  on  the  original 
Bill,  he  must  have  paid  the 
Costs ;  but  suppose  the  Plain- 
tiff succeeds  on  the  new  Case 
made  by  the  Amendments,  is 
he  to  have  the  Costs  of  the 
original  and  amended  Bill? 
That  it  seems  would  be  in  the 
discretion  of  the  Court,  which 
might  give  the  Defendants  the 
Costs  of  the  original  Bill,  and, 
if  the  amended  Bill  was  well 
founded,  make  them  pay  the 
Costs  of  that  Bill. 
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FLETCHER  v.  WALKER. 

10th  February. 
Mary  west,  by  her  Will,  bequeathed  two  Dwel-  Te$tatrix  (fi- 
ling Houses  to  her  Executor,  the  Defendant  Walker,  to  rected  her  Exeat- 

sell  the  same,  and  apply  the  produce  in  payment  of  ^^  *^       '"^ 

^^  '  1  t  •■.  x»     ,  Houses,  and  tn- 

her  Debts,  and  to  place  the  residue  upon  Real  or  ^^^  ^^^  oroduce 

Ooyenunent  Security,  at  Interest,  in  his  own  name,  and  fqfter  payment 

apply  the  Interest  amongst  his  three  Nephews,  Richard  of  her  Debts)  in 

Wist,  John  West,  and  the  Plaintiff,  until  they  attained  ^^^^^  Gofcem- 

twenty-one,  and  then  to  divide  the  Principal  among  ^^  ^^"       ' 

them.  .  Walker  sold  the  two  Houses  for  130  /.,  out  of  interest  to  her 

which  he  applied  22  /.  165.  1  d.  in  part  payment  of  the  three  Nephews 

Testatrix's  funeral  and   testamentary  Expenses;   and  untUthey attained 

onthe i7thMay  1814, placed theresidue,i07/.  65.  iid.,  ^^^Ky-on^;  flw' 

in  his  Bankers  hands,  to  remain  there  for  safe  custody  f^^^j     ^   r^ 

until  tjie  16th  of  October  following,  when  the  Plaintiff  one-third  of  the 

would  attain  twenty-one ;  not  thinking  it  worth  while  Principal,    The 

to  invest  the  Money  in  the  Public  Funds  or  upon  ^^cutor  sold  the 

Real  Security  for  such  a  short  space  of  time,  and    ^^^yondap- 

A  ,  '  plggfil  pQff  m  paw- 

more  particularly  as  the  Plaintiff  had  caused  notice  to  ^,^^  ^r  j7jj„^ 

be  given  to  the  Defendant  Walker,  that  he  should  Expenses^  Sfc. 
insist  upon  the  payment  of  his  Share  immediately  upon  ondpaid  the  rest 
his  attaining  twenty-one.    The  Bankers  became  Bank-  ^J^^**  ^<«^rs 
rupts  on  the  30th  June   1814.    At  the  time  of  the  ^^a  iiH^  ' 
Bankruptcy,  the  Defendant  Walker  had  not  only  the  Money.    The 
107 /•  5#.  lid.  in  the  Bankers  hands^  but  also  Monies  Bankers  faikd ; 
of  his  own.  andheld,hewas 

liable  to  pay  the 

The  question  was,  Whether  the  Defendant  was  fe-  ^^  '^  '^ 
sponsible  to  the  Legatees  for  the  loss  of  the  1 07  /.  5«.  1  iiJ 
occasioned  by  the  failure  of  the  Bankers  t 

.  Sir  Samuel  Rmilly^  for  the  Plaintiff. 
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Mr.  Barber^  for  the  Defendant. 

The  Vice-Chancellor:— 
The  Defendant  was  directed  by  the  Will  to  invest 
the  produce  of  the  Houses  in  OoTemment  or  Real 
Securities ;  instead  of  doing  so,  he  places  the  Money 
in  a  Bankers  hands,  not  appropriating  it  to  the  account 
of  the  Legatees,  which  might  make  a  difierence,  but 
placing  it  generally  in  their  hands,  with  other  Monies 
of  his  own.  Under  these  circumstances,  he  must  bear 
the  loss  occasioned  by  the  failure  of  the  Bankers.  He 
had  no  excuse  for  placing  it  in  their  hands ;  the  Tes- 
tatrix's Debts  were  all  paid.  He  says  he  placed  it 
there  in  May  1814,  because  the  Plaintiff  would  be  of 
age  in  the  following  October,  and  had  intimated  that  he 
should  want' his  Share  immediately;  but  even  this  ex- 
cuse fails,  because  the  other  two  Nephews,  Legatees 
with  the  Plaintiff,  were,  and  still  are,  under  Age.  He 
must  pay  the  107  /.  55.  11  d.,  with  Interest.  I  shall  not 
give  the  Defendant  bis  Costs;  but  I  shall  not  make 
him  pay  Costs. 


In  1809,  r.  B.  Farr  (since  deceased)  agreed  to  enter 
into  Partnership  with  the  Defendant,  who  was  muck 
older  than  farr,  and  had  established  himself  in'business 


FARR  V.  PEARCE. 
loth  February. 
F.  on  entering 
tnio  Articles 
cf^  Partnerih^f 
wiihB,,p(nda 
jrremum  i  Jt» 

dies.  After  his  Deathy  B.  sold  the  Good-will  of  the  Trade.  Held,  on  the 
construction  of  the  Articles,  that  the  representative  of  F.  was  not  entitled  to  a 
Sharerfthe  Monet/ for  iMeh  such  Good-wiU  sold. 

SeiAble,  On  a  Partnersh^  betxoeen  Professional  PersonSy  the  Good^U  of  a 
Busimssy  on  the  death  cfonefmartives. 


Fabm 
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M  a  Surgeon,  Apotfaeoarj,  and  Maiwnidwife;  and  it  was  181& 

agiead that  21 B.  Farr  ghould pay  aPremioin  of  a^ooo/. 

and  shonld  be  admitted  to  a  Share  of  the  Profits  end 

Ghini  of  the  Partn^ehip  for  fourteen  years,  if  the        Psjibce 

Parties  should  so  long  live.    A  Partnership  Deed  waa 

according  executed  by  the  Parties,  s6th  June  1809 ; 

and  smongat  other  ilungs,  contained  the  fdlowing 

Clause  :^^**  And  it  was  fiirther  covenanted,  concluded 

and  agreed,  by  and  between  the  said  Parties,  that  m 

case  either  of  them  should  happen  to  die  before  the 

end,  expiration,  or  oAer  sooner  detennination  of  the 

said  tenn  of  fourteen  years,  then  and  in  such  case,  the 

sunrvror  of  them,  his  Execntors  or  Administrators, 

should  and  would  accept  and  take  the  whole  of  the 

said  Co-partnership  Stocks,  Monies,  Goods,  Debts,  and 

Efifects  whatever,  which,  at  or  immediately  before  Ae 

decease  of  the  Pterty  so  dying,  should  be  in  any  wise 

appertaining  to  them  the  said  Partners,  for  or  by  reason, 

or  on  account  of  their  said  joint  Business ;  and  ako  in 

consideration  thereof,  and  for  a  fiiH  reoompence  and 

satis&ction  to  be  had  and  ande  to  the  Executors  or 

Admimstrators  of  the  Party  so  dying,  the  surviving 

Partner  should  pay  to  the  Executors  or  Adainistratoiu 

of  the  deceased  Petrtner,  so  much  good  and  lawfiil 

Money  of  the  United  Kingdom,  current  in  Bwgfawdf^  as 

the  fidl  value  of  the  Part  and  Share  of  or  belonging  to 

the  l^rty  so  dying,  of  and  in  the  said  Stock  and  Trade, 

and  such  good  Debts  as  aforesaid,  did  or  should 

appear  to  have  to  htbre  been  or  amounted  to,  by  and 

according  to  the  yearly  Account  then  last  before  made 

and  subscribed  with  their  names  as  aforesaid )  but  tf 

no  such  yearly  Accounts  should  have  been  thersfixro 

made,  then  so  much  like  lawful  Money  as  the  fcll  value 

of  the  Parties  so  dying  was  or  should  at  the  time  of 

his  death   amoinit  to     And  it  was  thereby  ftttther 


Farr 

V. 
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^^^S'  agreed,  by  and  between  the  said  Parties,  that  all  ^uch 

sum  and  sum^  of  Money  as  should  become  due  and 
payable  by  the  Sunrivor  of  the  said  Parties,  Ids  Execn- 
Pearce.  ^<>^  ^^  Administrators,  unto  the  Executors  or  Admi- 
nistrators of  the  Partiea  so  dying  as  aforesaid, 
should  be  paid  at  the  end  of  twelve  Calendar  Months 
next'  after  such  decease  of  the  Parties  so  dying, 
together  with  Interest  for  the  same,  after  the  rate 
o{  live  Pound  per  CerUum,  to  be  computed  from  thei 
decease  of  the  Parties  so  dying  as  aforesaid ;  and  for 
the  better  securing  the  payment  of  the  said  Monies 
accordingly,  the.surviying  Partner  should. within  one 
Calendar  Month,  after  the  decease  of  said  Partner 
80  happening  to  die,  enter  into  and  become  bound  unto 
the  Executors  or. Administratbrs  of  the  Partner  so  de- 
ceased, in  one  or  more  Bond  or  Bonds,  of  double  Penalty, 
conditioned  for  the  payment,  to  them  of  such  Monies, 
at  such  times  and  in  such  manner  and  form  as  afore-. 
•  said ;  and  should  also  thereupon  become  bound  to  the 
same.  Executors  .or  Administrators  in  one  or  more  Bond« 
or  Bonds  of  sufficient  Penalty,  for  saving  and  keeping 
indenmified  the  Heirs,  Executors  and  Administrators, 
of  the.  Party  so  dying,  and  his  and  their  Lands  and. 
Tenements,  Goods  .and  Chattels,  of,,  from  and.against 
all  P^bts  which  at  the  time  of  his  decease  were  juatly 
owing  by  said  Partners,  for  or  on  account  of  said 
joint  Business,  or  fw  any  Goods,  Bills,  Notes,  matters 
or  things  belonging  or  in  anywise  touching  or  relating 
to  the'  same,  or  from  and  against  aU  Actions,  Suits, 
Damages  and  Expenses  on  account  of  the  same  Debts, 
every  or  any  of  them,  all  which  said  Debts  said  surviving. 
Partaker  should  and  would  pay  and  satisfy  in  due  and. 
coavenient  time.  And  it  was  thereby  further  agreed^ 
that  the  Executors  or  Administrators  of  the  Partner 
•o  dying,  should  and  would,  upon  the  executing  sucK 
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Bonds  as  aforesaid^  legally  and  effectually  grants  assigi^ 
and  release'  unto  the  surviving  Partner,  his  Executors 
and  Administrators,  all  that  part,  share,  tight,  Tide  and 
Interest,  daim  and  demand  whatsoever,  of  them  the 
Executors  or  Administrators  of  the  Partner  so  dying, 
of,  in    and  to   the   said  joint  Stock    and   Business; 
and  all  the  Monies,  Goods,  Bills,  Notes,  Debts,  other 
than  such  Debts  as  are  thereinafter  mentioned.  Pro- 
fits, Gains,  and  other  Estates  and  Effects  whatsoever, 
which  at  the  time  of  such  his  decease  w^re  in  Co- 
partnership between  said  Partners,  or  jointly  owing 
or  belonging    unto  them   on   account  of  their  joint 
Business ;  and  in  case    either   of  said   Co-partners 
should  die  during  the  Co-partnership,  then  all  such 
bad  and    desperate   Debts  due  and   owing   to,  and 
on   account    of  said  joint  Business,  as  should   not 
have  b^en  deemed  and  accounted  a  good   Estate, 
and  as  such  cast  up  and  included  in  such  yearly 
Account    or    Accounts  to    be  made  and  stated   as 
aforesaid,   if   any   such   Account    or  Accounts    had 
been  stated,   should  with  due   convenient  speed  be 
divided  and  shared  between  the  surviving  Partner,  or 
his  Executors  or  Administrators,  and  the   Executors 
and  Administrators  of  the  Partner  so  dying  as  afore- 
said, in  proportion  to  the  respective  Shares  and  In-f 
terests  of  said  Partners  in  their  ssdd  joint  Trade;  and 
thereupon  the  surviving  Partner,  and  the  ExebutOts  or 
Adifiinistrators  of  the  deceased  Partner,  should  give 
unto  each  of  them,  and  their  Executors  and  Adminis- 
trators, full  power  to  get  in  and  recover  his  and  their 
respective  parts  of  such  bad  Debts." 
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The  Partnership  commenced,  ist  January  1810.  In 
June  i8ii^,  T.  B.  Farr  died,  intiestate,  anill  the  Plain* 
tiff  administered  to  him.  After  the  death  of  Z  B.  Farr, 


78 


i8i8. 


Farr 

V. 
PXARCB« 


CASES    IN   CHANCERY- 

the  Oefepdant  sold  the  Business  to  a  Mr.  Fox,  for  ft 
considerable  sum  of  Money.  The  Prayer  of  the  Bill| 
was,  for  an  Account  of  the  Partnership  Dealings,  &c. 
and  that  the  PlsdntifF  might  be  declared  entitled  to  9. 
return  of  part  of  the  Premium  of  a^ooo  L,  or  to  some 
allowance  by  reason  of  the  death  of  the  Intestate, 
and  that  the  amount  might  be  ascertained;  or  that 
the  Defendant  might  account  for  the  value  of  the  Good- 
will of  the  Trade  or  Business,  and  of  the  Money 
which  he  had  received  or  contracted  to  receive  for  the 
same  from  Mr.  Fox ;  and  that  Plaintiff  might  have  an 
allowance  made  to  him  in  respect  thereof,  &€• 

The  principal  quetitibn  was,  Wh^er  the  Plaintiff 
was  entitled  to  any  Share  of  what  the  Good-will  of 
Ae  Trade  prodticed  on  tfa6  Sale  to  Fbx,  after  the  dettfh 
ofT.  B.  fSm-r 

Sir  Samud  Romilfy,  and  Mr.  l^pell,  for  the  Plain- 
tifi^  contended  that  the  Representative  of  the  deceased 
Partner  was  entitled  to  a  Share  of  the  Sale  of  the 
Good-will  of  the  Trade. 

Mr.  Hart,  and  Mr.  Swanston,  for  the  Defendants. 

The  Viee^Chmcellor  (stopping  the  Defendant's 
Counsel) : — 
In  this  Case  the  Articles  define  the  Interest  which  the 
Repreeentatives  of  a  deceased  Partner  are  to  take,  and 
there  is  no  proviBioA  which  gives  them  the  benefit  of 
the  Good-will  of  the  coikcem.  But  if  the  general  ques- 
tion had  arisen  here,  I  think  it  would  have  been  diflBcult 
to  maintain  that  where  a  Partnership  is  formed  between 
professional  Persons,  as  Surgeons,  and  one  dies,  the 
other  is  obliged  to  give  up  his  Business,  and  sell  the 
conasctioa  for  the  )c4nt  benefit  of  Umself  said  the  estate 
of  his  deceased  Partoier.     When  such  Partnerships 
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deteraiiae,  udeMi  there  be  stipahtmit  to  die  contmy, 
each  must  be  at  fiber^  to  contunie  hiB  ownezeitioiis; 
and  where  the  detenninalioii  is  by  the  death  of  one,  the 
ligbt  of  the  Sm^Tor  cannot  be  aflected.  Snob  Partner- 
ehipB  are  very  diflerent  from  commercial  PiurtnerBhipa. 
As  to  so  maoh  of  the  Bifl,  therefi»re,  which  pnja  a 
retnm  of  part  of  the  premiam,  or  a  share  of  what  the 
Good-wiDof  theThide  soMfor^dieBiD  mast  be  dismissed. 
The  other  Accomit  the  Plaintiff  is  entided  to(«). 


OREATLEY  v.  VOBLE,  and  otheia.  asdFdmisiV 

nr%  SiB  agttuut  s 

1  HIS  was  a  BiU  filed  against  the  Defendants  Nobk  p^^^  Covert 

and  Bowles^  and  the  Earl  of  Pamfret,  and  Mary  Coun-  fedangan  ac- 

tess  of  Fott^rttf  stating,  that  under  the  Mairiage  Settle,  ^oia^  rf  Momes 

ment  of  the  Countess  otPairfret,  29th  Ai^ust  1793,  ^l^^l^^Jl 

s,ooo  /•  yeariy  was  secured,  to  be  paid  to  Trustees  (the  obtt^ltd^fk 

Defendants  Noble  and  Bowle$),  and  by  them  paid  and  andplacedoiam 

applied  for  such  intents  and  purpoles  as  the  Countess  SecMriiies  m 

of  Pon^rei  should,  notwithstanding    her   Coverture,  Tnuteef  namu^ 

direct  01  appoint;  or  in  default  of  such  appointment,  «■»**«' ^^^*""« 

into  her  own  proper  hands,  for  the  sole  and  separate  ^^^fk^^^^''^^  - 

use  and  disposal  of  her  the  said  Mary  Countess  of  rate  Estate. 

General  De- 

(fl)  In  Hammond  v.  Doughs^  but,  in  CraxosAaw  v.  CoISntf  15  igntrrer  over* 

5Vte8.539,Lord£oii;Aforou^  Yes.  197,  Lord  Eldon^  allud-  niM. 

detfemined  thst,    the  Good-  ing  to   Hammoiid  v.    Doug^      q,.^ Astotke 

will  of  a  Trade  carried  on  in  lae,  aays^  «  I  sgrM  with  ths  Sahil^  of  the 

Partnership  wUkout   ArtklH,  doubt  expressed  by  SirSsBMe/  separate  Estate 

sonriveB,  and  is  not  Partner-  Ramitty^  upon  the  other  point  qfa  Feme  Covert 

ship  Stock;  and  that  Profits  there   detennined,   ^t    the  to annoer general 

accrued  after  the  death  of  one  Good-will  survives."  demands  upon 

ftrtner  are  joint   Property;  her. 
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Pomfretf  and  payable  at  the  times  therein  mentioned  :-«• 
That  a  separation  took  place  between  the  Earl  and  the 
Countesif  and  a  Suit  was  instituted  by  the  Countess  for 
a  Divorce,  and  2d  March  1804,  a  separation  was  pro- 
nounced; and  that  on  the  12th  July  1805,  permanent 
Alimony,  to  the  amount  of  3,000  L,  in  addition  to  her 
Pin  Money,  was  allotted  to  the  Cotin/ess  :•— That  the 
Countess,  in  addition  to  the  2,oop  /.  given  by  the  Settle- 
ment, and  the  2/300  /.  by  way  of  Alimony,  is  absolutely 
entitled  to  a  large  Estate,  both  Real  and  Personal,  to 
the  amount  altogether  of  35,000  /.,  which  is  secured  to 
her  sole  and  separate  use,  and  vested  in  the  Defendants 
Noble  and  Bowles,  as  her  Trustees : — ^That  a  Bond  or 
some  other  Deed  was  executed  to  the  Earl  of  Pomfret, 
to  indemnify  him  from  the  Debts,  Contracts,  and  En- 
gagements of  the  Countess: — ^That  in  1804,  the  Countess 
fraudulently  procured  a  Will  in  her  favour  from  Ann 
Beavour,  a  Servant  or  Companion  of  the  Countess, 
poi^sessed  of  Copyhold  Lands,  Stock,  &c. ;  but  old, 
infirm,  and  incapable  of  making  a  Will : — That  by  such 
Will,  Ann  Beavour  bequeathed  to  the  Countess,  her 
Heirs  and  Assigns,  all  her  Real  and  Personal  Estate^ 
to  and  for  the  sole  and  separate  use  of  the  Countess, 
and  not  to  be  subject  to  the  controul  of  her  Husband, 
and  appointed  the  Defendant  Noble,  Executor : — ^That 
about  eight  days  after  the  execution  of  such  pretended 
Will,  Ann  Beavour  died : — That  the  Countess  prevailed 
on  the  Defendant  Nobh  to  prove  the  Will,  and  re- 
quested him  to  sell  out  the  Stock  standing  in  the  name 
of  Ann  Beavour,  and  pay  the  proceeds  to  her : — ^That 
Noble,  believing  the  Will  to  be  fairly  obtained,  duly 
proved  the  same,  and  sold  out  the  Stock  with  the 
privity  of  the  Earl  of  Pomfret^  and  Noble  accounted 
for  the  proceeds  to  the  Countess,  and  invested  tlie  same 
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in  certain' Securities  for  her  sole  and  separate  use: — ^That 
HobUf  with  the  privity  of  the  Earl^  possessed  himself 
of  various  other  parts  of  the  Personal  Estate  and 
Effects  oiAnn  Beavour,  and  accounted  for  the  same  to 
the  Countess,  or  invested  the  same  in  some  manner  in 
certain  Securities  for  her  sole  and  separate  use  :*«That 
the  Countess,  without  the  assent  o{  Noble,  took  pos-» 
session  of  some  of  the  Property  of  Ann  Beavaur, 
and  more  than  sufficient  to  pay  her  Debts,  without 
accounting  for  the  same : — ^That  the  Plaintiff  and  the 
other  relations  of  Ann  Beavour  being  at  a  distance, 
were  not  aware  until  February  1811,  that  a  Will  had 
been  improperly  obtsdned  from  her : — ^That  Plaintiff,  in 
November  1812,  instituted  a  Suit  in  the  Ecclesiastical 
Court,  for  the  revocation  of  the  Probate  of  the  Will  of 
Ann  Beavour : — ^That  by  the  proceedings  in  that  Suit, 
it  appears  that  the  pretended  Will  of  Ann  Beavour  was 
^obtained  from  her  at  a*  time  when  she  was  incompetent 
to.  make  a  Will : — ^That  by  the  Decree  of  the  Ecclesias- 
tical Court,  27th  November  1813,  the  Probate  was 
revoked/  and  Ann  Beavour  pronounced  to  have  died 
Intestate :— That  the  Plaintiff,  as  one  of  the  next  of 
kin  of  Ann  Beavour,  on  the  isth  February  1814,* 
obtained  Letters  of  Administration: — ^That  sometime 
after-  Noble  had  paid  or  accounted  with  the  Countess 
for  the  Personal  Estate  and  Effects  of  Ann  Beavour, 
Tiz.  1st  August  1810,  he  was  declared  a.  Bankrupt, 
and  he  obtained  his  Certificate ;— That  his  separate 
Estate  paid  a  Dividend  of  14  s.  4^.  in  the  Pound:— 
That  neither  the  Countess  or  Noble  have  accounted  with 
the-  Plaintiff  for  the  Personal  Estate  and  Effects  of 
Ann  Beavour,  possessed  by  them ;  and  that  under  such 
circumstances>  the  Plaintiff  is  advised  that  the  Earl 
o{  Pomf  ret,  or  the  separate  Estate  of  the  Countess,  h 
liable  to  answer  to  t}\^  Plaintiff  for  the  Personal  Estate 
Vol.  III.  G 
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of  tlie  Iniesfate  Am  Seawur,  p6the^i^A  B;^  Eter  or  bjr 
Noble,  and  paid  over  by  hiih  to  the  Gnmtess.    The  Biir 
then  stated  appticallons  for  that  purpose  to  tiie  Earl 
and  Countess,  and  their  refusals,  and  prbce^ed^  thtra  :-^ 
"  And  the  said  George,  Earl  of  Potfifrit,  ahii  Mcciry  Iro 
^  Wife,  to  countenance  suc^  tefiidUs^  HOtA^tiinl^i^  piie- 
"  tend,  that  although  the  Probate  of  thB  feaid  pre- 
'*  tended  last  Will  and  Tbstatient  wiak  tevoked,  yet 
"  that  the  execution  of  the  same  was  not  fratidnlentfy 
''  j^rocured;  or  that  if  it  Were,  she  the  said  Jfiftfry  ConA* 
"  tess  of  Tom/ret,  was  neiAer  k  Paitjr,  nor  privy  to 
"  any  fraiid  relative  'thereto :  the  doiitrary  of  whlcli 
*'  pretences  the  Plaintiff  charges  to  be  the  truth ;  and 
*'  that  the  said  Defendant,  Mary  Cotiiitess  of  Pimfret, 
'^  was  the  contriver  of,  and  by  means  of  persons  em 
*^  ployed  by  her,  ^nd  who  acted  by  and  imder  hei 
'^  directions,  iactually  procured,  by  fraudtilent  toieans 
*'  the  execution  hot  only  of  the  said  pretended  last  WiUf 
'^  and  Testament  of  the  said  Intestate  Ann  Beavout, 
"  otherwise  Beavet,  with  the  intenticto  of  defraudnig 
"  the  Plaintiff,  and  the  other  next  df  kin  of  the  said 
"  Intestate,  of  flie  whole  df  lier  the  siud  Intestate's 
"**  Personal  Estate  And  l^ecik,  tthd  U|)plylhg  the  sahie 
^'  to  her  own  sole  use  and  beilei^;  but  Aat  thie  said 
«  pretended  last  Will  atid  TeStahent,  B^feihbefote 
^  mentioned,  is  the'secoiid'pfet^tided  WlU'iCnd  testi- 
"  ment  of  the  said  Ann  beavour,  otJierwise  Beaver,  of 
**  which  the  said  Mary  Couiitess  of  Pomfret  haA  fnlii- 
^^  dulentiy  procured  the  execution  by  tjie  salid  Elites- 
''  tate ;  for  the  Plaintiff  ^pres^ly  charges,  as  tlie  irnih 
'^  is,  that  the  said  Defendant,  Mary  Countess  of  Pom^ 
^^  fret,  without  havihg  any  conversion  wifli,  or^aify 
''  insiructioiis  from  the  said  Inte^tSLte,  in  any  manner 
*^  relating  to  her  the  said  Intestate^s  Real  or  P^rsodal 
'^  Property,  or  her  the  said  Inteiltate*8  disposal  thereof^ 
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^  or  isiUa^tiQi^p  relative  thereto ;  ai^  ^though  no  ^i- 
^*  recticffMB  or  j^sitnictiojOB  had  been  given  by  the  said 
^  IiM^esiMtt^  4m  j^eavour,  ofi^fipm&e  B^p^,  to  any 
''  person  who^^Qev^,  for  l^er  the  saifl  Jb^estate's  Will, 
*t  or  fgiT  aoy  Paper  Writing  purporting  to  be  her  last 
^  Will  and  T^^tMn^Qt,  or  fpr  any  Paper  Writing  what- 
^  erer  to  >be  diiiwp  up,  did,  on  or  about  the  28t^  dfiy 
*^  of  November,  in  the  i^aid  year  1804,  S^^®  instructions 
*^  to,  and  eiip^oy  a  perspn  to  draw  up,  or  procure  io 
^  be  drawn  up,  ftn  Instrument  or  Paper  Writing,  purn 
''  porting  to  be  the  Will  and  Testament  of  the  said  4p^ 
'^  Beavour,  otherwise  Beaver ^  and  p\uportii)g  to  give- 
'^  and  beqpe^th  to  M^^^y  Broum,  then  Countess  of 
^  Pomfret  (mea^^  th^  said  Defi^ndant  Mary  Co^nt^ss. 
^  of  Pofnfret),  her  Heirs  and  Assigns,  all  her  the  said 
'^  Asm  Bfavaur,  otherwise  Beaver%  Real  Ests^te,  and 
^  all  her  Personal  Estate,  and  to  appoint  William 
"^  Nobk,  of  Pqfl  Mtdl,  Esquire,  (me^niqg  the  8|ud  De-> 
''  fendant  WilUam  NMe,  t^en  qf  Pall  Mafl),  to  be  her 
^  the  said  Ann  J^eavqwr^  otherwise  Beaver^s,  Executpr; 
^  and  that  the  said  Defendant,  Mary  Countess  of  Pom* 
"  ffief,  having  .prpciw/^  the  said  Instrument  or  Paper 
<'  Writing  to  be  dr^vifn  up,  she  further,  on  or  about  the 
*'  28th  day  of  Novep^ber,  in  the  said  year  1804,  by  the 
^  means  and  intervention  of  persons  splely  employed  by 
''  her,  and  acting  solely  by  and  under  her  directions, 
^'  fraudulently  procured  the  said  Instrument  or  P$q>er 
f  Writing  to  be  executed  by  the  said  Ann  l^eayour,  Qti^er- 
^  wise  Beaver,  as  her  the  said  Ann  Bfavo^r,  Qtherivisa 
*^  Beaver'Sf  Will  s^nd  Testament^  at  a  tinu^  ;«vhep.t^  said 
'^  Ann  B^avaur,  otherwise  Beaver,  by  reason  of  h^r.not 
'^  being  of  sound  and  disposing  mind,  memiory,  andun« 
'^  derstanding,  was,  as  the  said  Defendant  Mary  Cpun- 
''  tess  of  Pomfrei  well  knew,  utterly. incompetent  to 
^.make  a  Will:  Ai^d  that, the  same  Defendant,  Mary 
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^'  in  like  maimer  as  in  the  former  ihataniD^  ller^iibeifi:)!^ 
**  mentioned,,  as  the  tiaid  Defendant  Mary  Oonntess  6f 
'*  Pomfret  well  knew,  utterly  incompetent  to  make  '4 
«  Will :— And  the  tiaiiitifF  ejti^t'e^ly  charges,  thai  thfe 
^*  said  last-mentioned  Paper  Writing  is  the  pteteddefl 
''  last  Will  and  'testament  of  the  said  Ann  JSeatkniYf 
*^  otherwise  Beaver^  the  Probate  t^her<eof  hath  b^eHk 
"  revoked  by  a  Suit  in  the  Prerogative  doart  tf  thfe 
"  Archbishop  of  K^nterbUry^  ais  it  hereinbefore  tcteiL- 
«  iioned."  Hie  Bill  then  msisted,  that  eVeh  if  Ihfe 
Countess  had  no  coi^cem  ih  frandtdently  procmring  th& 
execution  of  the  said  pretended  Will,  nevertheless,  shb 
nnd  the  T!dirl  her  Htisband  m*e  lihble  for  the  I^ersonid 
Estate  and  Effects  of  Arin  B€av(n&,  possessed  by  thb 
Defendant  l3ie  Countess,  or  by  Noble,  since  NaUe  ac(t€fd 
only  as  the  Agent  of  the  Countess,  who  received  aH  the 
Property,  With  the  privity  of  thie  aSffr/:— TTiatflie  Jfefl^/ 
was  priVy  to  all  the  trknsaetions  relative  to  the  Estate 
a^d  Effects  of  Ann  Beavour,  and  aUowed  her  to  act  a^ 
a  Feme  j$ofe:-— That  a  Bond,  and  also  othter  iitstnnnenfb 
tiave  been  Yn^de  to  the  Eat  I,  o  indemnify  him  againtt; 
^  "the  Deibts,  Cdntracty,  Acts  and  EUgagcsn^ts  of  the 
Counted;  'afid  that  her  separate  Property  aiid  Alioiiony 
^e  in  some  manner  engaged  to  'indeftnbify  Uim  hgainM 
the  Debts,  Contracts,  Acts  aiid  Enga^dnimts  of  this 
Countess: — ^Thatthe  Countess  etppheddie  Property ^shiB 
received,  in  respect  of  ihe  Intestate's  Estate,  to  her  btdh 
sok  use,  By  itivestihg  the  produce  thereof,  together  toi/A  /ile 
proceeds  of' the  Stddk,  in  the  names  of  ^tuite^,  "Uptiln  cer- 
tain 'Securities,  for  her  sole  and  separate  Use,  orbymin^njg 
the  same  with  her  separate  Property  ;c^ that  sK^hhthnOio 
the  benefit  th^(f;afid6f  the  mstSa^^ 
'of  her  separate  jBs^Afe:— That  several  letters  ^ptedefl  bSe- 
tween  the  Defendants,'and'them  dhd  offieV'f)ei^«)ifb^ttoW 
in  their  custody  or  power;  and  divefs  Ddeis,  Ot^kls, 
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ILettent,  Copies  of  Letters,  Youch^rs^  Memontndipnsy 
and  other  Wxitin^  relating  to  the  transactions  aforgs^d, 
and  particularly  to  the  advice  aif^d  opinion  given  by  the 
Attorney  or  Solicitor  to  the  Countess,  apid  to  the  amoimt 
of  the  Estate  and  Effects  of  said  Intestate  Arm  Beavour, 
leceired  by  or  come  to  the  hands  of  the  Defendants  re- 
spectively, a^  qf  their  application  thereof;  but  the 
Defendants  refuse  to  produce  such  Papers,  &c.  or  to 
permit  an  inspection  or  exapodnation  of  the  ^ame.  The 
Bill  then  interro^te^  as  to  the  facts  stated  in  ther 
Bill;  9pA,  9;aoi;^st  others,  contained  interrogations^ 
founded  09  that  jp;art  of  the  Bill  before  stated,  and 
marked  with  invei1;ed  commas*  l!he  Bill  prqyedf  an 
Account  of  the  Estate  and  Effects  of  Ann  B^avour,  re- 
ceived by  the  Defe^da^t  ^obk,  and  psdd  to  the  Comitess 
of  Pofnfret ;  ^n  Accojmnt  of  what  was  r.e.ceiyed  by  her; 
and  that  what  should  appear  to  be  due  .to^lji^e  Plaintiff, 
together  with  Interest,  be  paid  to  the  Plaintiff  out  of 
tiie  separate  Proper^  of  the  Countess  of  Pon^ret,  in 
^e  hands  of  her  ^ni^t^es,  ,ih^  Defendants  Jfoble  and 
Bowles ;  and  that  directions  ^Knight  }}j^  p^eu  to  them  JtP 
pay  the  same,  or  tj^fit  the  Defendant  Gjeorge  Barl  of 
Tomfret  mijght  answer  the  jsame. 

The  P^endants  appU^d  fpr  an  Order  to  refer  die  Bill 
for  Impertinence. 

i;|he  part  qf  the  Bill  ^hich  it  was  contended  was 
unpertjnent,  were  t^e  passages  whidi  .are  giv^n  .with 
m^erted  cpxnmfi^,  aod  the  Interr(]|gatorie^  founde^.o^n 
them. 
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The  Exceptions  came  on  to  be  argued ;  but  as  they 
involved  a  question  of  considerable  importance,  in  re- 
gard to  the  general  liability  of  a  Feme  Covert's  separate 
Estate,  the  Vice-CJiancellor  suggested  it  would  be  better 
to  bring  on  the  question  by  a  Demurrer  to  the  Bill. 


The  Demurrer  came  on  now  to  be  argued. 


Mr.  Shadtvelly  in  support  of  the  Demurrer :-  -- 
The  Plaintiff  has  not  stated  a  Case  entitling  huu  to 
relief  out  of  the  separate  Estate  of  the  Defendant  the 
Countess  otPomfret.  A  Feme  Covert  cannot  affect  her 
separate  Estate,  unless  by  some  written  Instrument. 
A  moral  or  a  general  obligation  is  not  sufficient  to  sua* 
tain  a  claim  upon  her  separate  Estate.  The  Duke  of 
Bolton  V.  Williams  (a),  and  Jones  v.  Harris  (b),  are  au- 
thorities for  that  proposition. 

In  Nantes  v.  Corrock(c\  the  Case  which  approaches 
nearest  the  present,  a  Bill  was  filed  against  a  married 
woman,  having  separate  property,  to  have  Deeds,  as- 
signing Stock,  set  aside,  as  obtained  by  undue  influence 
by  her  over  her  Master,  and  for  an  Account.  Ber^ 
separate  property  consisted  of  Stock.  The  Lord  Chan- 
cellor dismissed  the  Bill.  In  ITiorpe  v.  GoodhaUid\  it 
was  determined,  that  a  Bankrupt  seised  for  life  with  a 
general  power  of  appointment,  with  remainder,  in  default 
6i  appointment,  to  the  Heirs  of  his  body,  cannot  b^ 
coi^pelled,  by  a  Decree  in  Equity,  to  execute  the  power 
in  favour  of  his  Creditors.    This  Bill,  therefore,  so  far 


(a)  a  Ves.  jun.  138. 
(6)  9  Ves.  495, 
(c)  9  Ves.  18a. 


{d)  17  Ves.  46;  and  see 
^hat  Lord  TharUm  says  in 
Hulmt  v.  Temmt^  i  Bro.  C.  C, 
p.  21,  2a. 
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tu»  it  seeks  relief  in  respect  of  any  power  which  the 
Conntess  of  Pomfret  has,  must  be  dismissed. 

The  Pin  Money  settled  on  her/ and  the  Alimony 
given  to  her,  must  be  considered  as  so  given  to  support 
her  rank  (c),  similar  to  the  Half-pay  of  an  OflScer  (d),  and 
cannot,  therefore,  be  taken  from  her  in  discharge  of  a 
mere  moral  obligation. 

On  these  grounds  and  authorities,  it  is  clear,  that, 
supposing  the  facts  stated  in  the  Bill  to  be  true,  no 
relief  can  be  had,  as  prayed,  against  the  separate  Pro-^ 
perty  of  the  Countess  of  Pomfret. 

Mr.  Bellf  and  Mr.  Mascall,  m  support  of  the  Bill : — 
The  question  is.  Whether  a  married  woman,  living 
apart  from  her  Husband,  and  having  separate  Property, 
the  same  is  liable  to  her  Debts,  without  a  written  luf 
strument,  specifically  charging  the  separate  Estate? 
It  is  admitted  she  may  dispose  of  her  separate  Property, 
by  a  specific  charge  on  her  separate  Estate ;  and  we 
submit,  such  Estate  is  liable  to  her  Debts.  In  Norton 
V.  Turvitteie),  a  Feme  Covert,  having  a  separate  Estate, 
gave  a  Bond ;  and  it  was  held  to  be  a  charge  on  her 
separate  Estate,  though  the  separate  Estate  had  not 
*been  specifically  charged.  In  Grigby  v.  Cox  (J),  a 
Fefne  Covert  was  held  bound  to  convey  her  separate 
Estate,  which  she  had  contracted  to  sell.  Alkn  v. 
Papworth  (g)  proceeds  on  the  same  principle.  Hulme 
V.  Tennant{h)  is  expressly  in  point.   Lord  Thurloto  sayt^ 
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(c)  See  Oliver  0.  Enfonne, 
Dyer,  1,  «.' 

((Q  See  Stone  v.  Lidderdale, 
♦An8t533. 


(e)  A  P.  Wms.  144. 
(/)  3  Ves.  sen.  517. 
(g)  I  Ves.  sen.  163. 
(4)  1  Bro.  C.  C.  20. 
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'^  I  have  no  doubt  about  tfiis  principle,  that  if  a  feme 

Covert  may  bityfi  a  Qepacate  £st9:le|  tfa^  pourt  ^fijl  bind 
her  to  the  whole  extent;  as  to  making  that  Estate  liable 
to  h'crown  /engagements  j  aS|  fer  mstance,  for  payH|ent 
of  Debts/-  &c.:  and  he  accordingly  h^ld^  that  her  separ 
rate  Estate  was  liable,  iu  laspept  of  a  Bond  «b^  ha4 
filtered  inl^Q  ^oj^tly  li^th  her  Ij(u§hand.  In  ^oi^k^  ^r 
Wray(i),  Lord  Alvanley  subscribes  to  tl^at  doctrine. 
In  Heatly  v.  Thomas  (Jc),  where  a  Bond  was  given  as  a 
Sui^tybya  Fem  On^a^,  ii^e  Wj&  Mast^  qf  the  Jl(iil§(l) 
forced  payment  of  it  out  of  her  separate  Estate.  In 
Button  V.  Clarh^Qn),  a  De^criee  was  ma<jlbe  fpr  th,e  pj^y^ 
ment  of  a  Promissory  Note  given  by  a  ^Peme  Covert  xm^ 
of  her  separate  Estate.  These  Cases  fiilly  establish  the 
propcjBijtiw,  l^hat  a  Feme  Coverfj  with  a  sjepwtte  ^tate, 
contnactij^g  a  Ci^ht,  kef  ^aep^^rate  Proper^  i^  Ji^H 
thDugh  she  has  not  apec^^icaUy  ch^gei  sw^I^  ^ive^l^ 
Slatate  with  the  payment  ^  the  Debt.  It  }s  hardly 
neowwy  tp  ^0  through  the  M  Cwfis.  In  ^.esge  .v. 
JMmMin)  it  w.^  hj^Wj  ftftt  <t  WQ5W1  Vviiig  J&pw  hfif 
niiqt)»id,  ^nd  having  ft  sejparate  mQifLte]|;iKiic.e,  it  wf^ 
liable  to  her  Peb^;  b*t  th.^t  lA^r  her  Hvis.liwid's  deafly 
the  vCjsejJitPics  ppyld  not  ^harjge^er  J^tu^e.  Jp  P$^boif 
y.ffole^o),  i^  5ilemand  wpis  pujid^  ^ifX  of  the  s^pgj^tp 
JBatate  iof  ih^  Wife,  fler  ^u^hw^  Fa?»  a  Pfurty  Xo  the 
guit^  vhut.ouj;  of  .the  jurisdiction.  The  Suit,  however, 
JH^  ((Jloned  to  pjroQeed  against  li^r;  and  she  stapding 
outjprocess  of  cpntempt,  a  Deciree,  |ifo  cojijfesso,  w:a3 
^dxtmed*  Siamffori  t.  MarshaHiji)  was  decided  on  the 
jgQow4  Qf  1i^  iiftbiUty  of  separate  Prppeity  to  the 


(0  4  Bro.  C.  C.  485,  6. 

(k)  15  Vw.^0&. 

(0  Sir  WUii^Jpraift. 

(m)  17  yes.  ^65. 

(«)  1  ,¥em.  p.  ^3^  ,of  iMr. 


Rttiihb^B  valuable  edition  of 
those  Reports. 

(o)  a  Vern.  613, 
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general  engageoieiitfl  of  a  Femt  Qmsert.  The  only  nr 
ception  to  tke  geileral  ndt  is,  in  die  Cases  cited  of  tke 
Duke  of  Bokon  ▼.  WHU^ms^  and  Joma  t.  Hmri$,  whick 
establish,  that  where  an  Annaity  is  granted  out  of 
the  sepiEurate  Estate  of  a  Feme  Covert^  and  the  Annuity 
is  set  aside  for  a  defect  in  the  Memorial^  tiie  Gnmtee 
esBhot  recov^fi  out  of  die  separate  Estate  of  the 
ffane  Coffttert^  the  Constderati<m  he  has  paid  lor  the 
Aanafty.  With  the  exception  <tf  this  particular  Cass^ 
the  general  rule  is,  that  a  Feme  C^oerty  mUx  a  sc^paiate 
Estate,  is  considered  as  a  Feme  Sole,  and  her  separate 
Estate  is  liable  to  answefr  such  obUgatioas  as  she 
would  he  coBipeUstble  to  discharge  if  Ae  were  a  Eeme 
Sole.  InNoii^t.  Coriio(^fttherewasadifficidt^betHUi^ 
the  separate  Property  was  Stock ;  but  if  there  had  been 
other  separate  Property,  it  would  hai^e  been  liable.  A 
gross  fraud  has  been  coflunitted;  and  ft  is  but  jast  4hat 
she  should  refund  the  produce  of  that  firaud.  ln«SaiM|ge 
V.  {Poster  (q)  it  Was  held,  l&at  in  cases  of  fraud,  ''^  Infancy 
or  Coverture  shaU  be  no  excuse/'  In  Watts  v,  Csses^ 
weU(f)  an  Infant  was  held  cesp^onsibleilcNr  a&aud.  If 
there  had  not  been  a  separation,  and  an  allowance  of  n 
separate  mcantenanee,  the  Earl  of  Pon^ret  would  have 
been  liable  to  the  demand  made  by  this  Bill ;  and  we 
submit,  that  whateyer  demands  theflusband^is  iflKeay t«d 
from  discharging,  on  account  of  the  separation  and 
separate  allowance,  the  Wife  is  bound  to  diaohaigcont 
of  her  separate  Estate.  Her  separate  Estate  has  -bean 
increased  by  a  ^gross  fraud.  Some  of  rthePKqpaity  <ob- 
tained  binder  this  Will  ^still  Tdmains  in  ^fetU  «in  her 
S^tees  hbnds ;  .aUd  though  it  Ivererheld  thtft  her  «^p»* 

(f)  9  Mod.  35.  9  Vin.  415 ;  and  see  Cory  v. 

(r)  3  Equity  CaMsabr/515;     ^Gcr^dbcn,  ante,  a  vol.  p.  40. 
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rate  Bistate  is  not  liable,  yet  this  Property,  the  produce 
of  the  fraud  in  the  Trustees  hands,  is  liable  to  the  Plain* 
tiff's  claims.  Thorpe  v.  Goodhall  does  not  apply.  We 
do  not  claim  the  separate  Estate  on  the  ground  of  an 
appointment,  but  on  the  general  ground  of  its  liability 
to  her  Debts.  The  Case  of  the  assignment  pf  the  half 
pay  does  not  apply ;  nor  the  Case  as  to  Property  given 
to  support  a  Title.  If  the  latter  applied  at  all,  it  could 
not  apply  to  the  separate  Estate  acquired  by  the  Settle- 
ment on  her  Marriage. 


Upon  the  whole  we  contend,  that  this  is  a  Case  in 
"which  the  separate  Property  of  the  Countess  of  Pomfrei 
is  liable  to  the  demands  made  by  this  Bill. 

Mr.  Shadwellf  in  Reply: — 
In  Norton  v.  Turville  the  claim  was  not  against  the 
Feme  Covert,  but  her  Executors.  In  Buttpin  v.  Clarke, 
it  was  clear  the  Feme  Covert  intended  to  charge  her 
separate  Estate.  In  Kenge  v.  Delavall,  the  Opinion 
given  was  extra-judicial,  the  Case  not  calling  for  it. 
In  Dubois  v.  Hole,  there  was  merely  a  Decree  pro  con- 
fesao,  without  argument.  With  respect  to  Hulme  y 
Tennant,  Lord  nurlow,  by  the  words  "her  own  en- 
gaigements  («),''  must  have  meant  some  contract  in 
writing.  This  meaning  is  fully  expressed  when  he 
first  gave  an  Opinion  on  the  Case ;  for  l^e  says,  "  The 
question  is,  how  far  her  general  personal  engagements 
shall  be  executed  out  of  her  separate  Estate :  if  she  had 
by  Instrument  contracted  that  this  or  that  portion  of  her 
separate  Estate  should  be  disposed  of  in  this  or  that 
way,  I  think  she  or  her  Trustees  might  have  been 


<i)  See  4  Bro.  C.  C.  p.  ai. 
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decreed  to  make,  that  disposition  (t)."  This  macks  what 
he  meant  by  the  words  **  general  engagement.''  Lord 
Alvanky  so  miderstands  him  in  Socket  v.  Wray,  He 
says,  ''  Lord  Thurhw  ,says  thete  (speaking  of  Hidme 
y.  Tennant)j  that  the  Court  cannot  exerdse  any  power 
as  to  her  person ;  but  if  she  affects  to  enter  into  any 
contract  which  would  make  her  person  liable  if  she  w^ 
a  Feme  Sole,  it  shall  operate  upon  her.  Property  in  the 
hands  of  the  Trastee."  No  Contract  was  entered  into 
by  the  Countess  otPomfret.  The  same  Case  is  reported 
in  Dickens  (u),  where  Lord  AlvanUy  is  reported  to  say, 
^  That  a  general  engagement  by  the  Wife,  I  am,  clear, 
will  not  bind  her."  In  Allen  v.  Papworth,  the  Wife  sub- 
mitted to  account;  that  Case,  therefore,  is  no  authority. 
Grigby  v.  Cox  is  not  in  point;  there  the  Wife  agreed  to 
sell  her  separate  Estate,  and  was  held  bound  by  such 
agreement;  that  is  not  disputed.  In  no  case  has  a 
demand  against  a  married  woman,  arising  out  of  a  fraud, 
been  decreed  to  be  satisfied  out  of  her  separate  Estate. 


93. 

Greatlsy 

V. 

Noble 
and  others* 


The  Vice-chancellor:— 
The  Demurrer  is  upon  the  supposition,  that  if  all  the 
facts  in  the  Bill  are  admitted  to  be  true,  the  Plaintiff  is 
not  entitled  to  any  relief.  The  Bill  states,  that  under 
the  Will  of  Ann  Beavour^  which  it  charges  was  obtained 
by  fraud,  the  Defendant  William  Noble,  with  the  privity 
and  at  the  request  of  the  Countess  of  Pomfret,  sold  out 
of  the  Funds  considerable  Property,  part  of  the  Per- 
sonal Estate  o{Ann  Beavour,  and  paid  over  or  accounted 
for  the  Proceeds  to  the  Defendant  the  Countess  of 
Pcm^ret,  or  invested  the  same  in  some  manner  in  cer- 
tain Securities  in  Trustees  names,  for  the  said  Countess 


(0  4  Bro.  C.  C.  p,  ao. 


(w)  2  Dick.  562, 
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of  PKm^Tifh  Aole  an4  septrate  use ;  «nd  the  BHI  makes 
tiie  same  statoacient  as  to  other  pact  of  the  Property  of 
Ann  BmuouT.  Supposing,  therefore,  no  relief  oomU  be 
hMl  against  her  separate  Estate,  yet  if  the  etateiQimks 
ia  the  BiH  be  true,  and  there  was  Property,  which  waa 
part  of  the  Estate  of  Aam  Beavour,  rqceived  by  William 
Nobky  and  invested  by  him  in  the  Name  of  Trustees  for 
She  use  of  Lady  Pamfwet,  diose  Tniatees  wo\dd  be  bound 
to  transfer  that  Property  to  the  representatiyes  of  Ai/m 
Bettwuur ;  they  woidd  be  Trastees  for  them.  The  BiU, 
Hierrfof  e,  must  be  answered.  In  this  view  of  the  Case, 
it  16  not  necessary  to  determine  ihe  general  point, 
tAitch  has  been  aUy  argued,  as  to  the  liability  of  a  Feme 
'Cmi€ff%  separate  Estate  to  answer  geaeral  demands  upon 
her.  At  Law,  there  can  .be  no  separate  enjoyaient  of 
(PVoperty  by  a  Feme  Onoefi\  in  Equity, there  may;  and 
as  incident  to  the  power  of  enjoyment,  she  has  a  power 
of  charging  her  separate  Property.  Where  a  Wife,  as  in 
Hubne  v.  Tennant,  and  other  Cases,  joins  with  her  Hus- 
band in  a  Security,  it  is  implied  to  be  an  execution  of 
her  power  to  charge  her  separate  Property.  If  it  were 
necessary  now  to  decide  the  point,  I  think  it  would  be 
difficult  to  find  either  principle  or  authority  for  reaching 
the  separate  Estate  of  a  Feme  Covert  as  if  she  were 
a  Feme  Sole,  without  any  charge  on  her  part,  either 
express  or  to  be  implied.  The  Exceptions  must  be 
allowed,  and  the  Demurrer  overruled  (x). 


(t)  In  a  subsequent  Case  of 
Stuart  V.  Lady  Kirkxvall,  2d 
May  i8i8,wheve  the  separate 
Estate  of  a  Feme  Covert  was 
sought  to  be  rendered  liable  to 
her  general  eDgagenieiitS;  the 


Vice-Chancellor  said,  alluding 
to  this  Case,  he  had  expresstti 
his  opinion  that  the  separate 
Estate  of  a  Feme  Covert  ws^ 
not  liable  to  answer  general 
demands  upon  her. 
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CUTLER  V.  BROUGHTON. 

25th  February. 
This  was  &  Bftl  for  the  Bpecific  perfentiaace  inf  an  Bill  filed  far  a 
Agreement  to  purchase  certain  Lands.  «pfcj^/w/an»- 

anceafanAgrtt' 

Oii\he  isth  Janaary  f 817,  the  Defehdant,  irtio  ip^  "^^^^J. 
rn  (>0M«ssf6n  of  tiite  Gstale^fM;  ia  a  Betmncr  to  ibe      Order  made, 
KIl,  Wbkh  was  set  down  bofoitf  iht  JLonl  CA^bicdJbr.      that  on  a  Convey- 
ance cf  the  Estate 

An  Order  was  obtained  from  the  Lord  Chancelhr/l^^%^^^ 

asd  January  1817,  th«lt  the  Raintiffs  iriiould,  on  or  being  deposited 

hefwe  the  f  8fh  August  foDowmg,  deposit  the  Convey-  with  the  Master, 

«!ice  of  <he  Efftafepurehased  by  the  firibidtti^  executed  ^^^  Vendee  should 

t)y  an  i)P(jper  Parties,  in  th^  olBce  bf  thfe  MaMer;  and  ^^^^^ 

f hereupon  H  WBs  Ordered,  that  the  &«feDdttiit  should.  Money;  which 

on  or  'befo^^  thfe  'd^d  of  August,  pay  7)3952.  the  fe-  Order  was  com- 

sidue  of  the  Piirdhase  Money  for  ib^  Bitttte  in  ques-  P^^  '^^' 

tion,  after  deducting  the  sum  of  1,30(5/.  iSie ^Deposit  ^^^^^l*^ 
.,,     ,.  i,^/.!         Tx.  ,^,  Master  «Aoti/a 

paid  by  him  to  the  Defendant  Dnver,  on  such  Purchase  deliver  the  Con- 

Money,  !f(^tb&r  With  Interest,  «t  the  rUte  of  5/.  per  veyance  to  the 
^i^/^f#bta^tKe'«$fli^De<5eitfbet  f  813  to  flie  time  of  «uch  Vendee,  refused, 
paj^h^^tit  <the  Amount  'thereof  'to  be  verified  by  Affi- 
davit), mii  'lU»o  'th^  sum  of  10/.  105.,  the  Miouat  of 
•the  v^liiation  of  the  Timber  on  the  said  Bistate,  mto 
the  Bfeiok,  to  the  (Credit  of  the 'bause,  subject  to  the 
iurther  Order  of  the  Court.  And  in  base  IJie  ^DefM- 
dant  should  not  pay  his  Purchase  Money  and  Interest 
-Within  ihe  thbe  aforesaid,  the  Plaintiff  was  to  be  at 
4iberty  to  make  suoh  application* to  the  Cowrt,  on  the 
^sd  of  August,  as  he  might  be  advised.  And  the  money 
so  paid  was  to  be  laid  out  in  the  purchase  of  Three  per 
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Cents.,  and  the  Interest,  as  it  accrued  due,  when  it 
amounted  to  a  competent  sum,  was  to  be  laid  out  in  the 
JTireeper  Cents,  in  trust  in  the  cause. 

The  Conveyance  was  accordingly  lodged  with  the 
Master;  and  the  Purchase  Money  paid  in. 

A  Motion  was  now  made,  on  the  part  of  the  Defen- 
dant, that  the  Conveyance,*  deposited  with  the  Master, 
pursuant  to  the  Order  of  the  23d  July  1817,  might  be 
delivered  out  to  the  Plaintiff  or  his  Solicitor,  he  having 
paid  into  Court  his  Purchase  Money  for  the  same. 

Mr.  Heald,  in  support  of  thfe  Motion: — • 
The  Defendant,  having  paid  in  his  Purchase  Money, 
is  desirous  of  having  the  Conveyance  to  him,  out  of  the 
Master*^  hands  He  muy  wish  to  sell  or  mortgage  the 
Estate;  and  having  paid  in  his  Purchase  Money,  it 
would  be  a  great  hardship  to  wait  tUl  the  final  decision 
of  the  Cause,  which,  now,  can  only  turn  upon  the 
question  of  Costs. 

Sir  S.  Rmnilly,  and  Mr.  Dowdeswell,  contra: — 
If  this  Motion  were  proper,  the  Defendant,  when  the 
Order  of  the  13th  July  1817  was  made,  might  then  have 
urged  that  the  Conveyance  of  the  Estate  should  be  de- 
livered to  him,  when  the  Purchase  Money  was  paid 
into  Court ;  but  he  did  not  then  ask  that,  nor  can  he ' 
properly  ask  it  now. 

A  Demurrer  is  put  into  the  Bill,  and  is  set  down  be^ 
fore  the  Lord  Chancellor,  and  it  will  be  a  considerable 
time  before  it  can  be  heard. 

s 
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The  Plaintiff  has  not  received  the  Purchase  Money; 
it  is  in  the  hands  of  the  Court;  and  would  it  be  equal 
justice  to  both  parties  to  suffer  the  Defendant  to  have 
the  Conveyance  of  the  Estate,  and  yet  keep  the  Pur- 
chase Money  from  the  Vendor?  The  Conveyance  and 
the  Purchase  Money  must  remain  where  they  are  until 
the  Cause  is  decided.  If  the  Demurrer  is  allowed,  the 
C<mveyance  must  be  returned  to  the  Vendor,  and  the 
Purchase  Money  to  the  Vendee.  The  Suit  ought  not 
to  be  put  an  end  to,  so  far  as  the  Vendee  is  concerned, 
and  kept  alive  as  to  the  Vendor.  Oreat  difficulty  would 
occur  if  the  Demurrer  is  allowed,  and  the  Vendee  per- 
mitted in  the  mean  time  to  s^U  or  mortage  the  Estate. 
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Mr.  HmU,  in  Reply:— 
.    We  have  no  objection  to  the  Vendor  receiving  his 
Purchase  Money  out  of  Court. 

Hie  Vice-Ch4Ncbllor: — 
The  Defendant  asks  for  the  Conveyance,  and  is*  willing 
that  the  Vendor  should  receive  the  Purchase  Money, 
which  is  in  truth  submitting  to  a  Decree  against  him  in 
this  Cause,  without  prejudice  to  the  question  of  Costs. 
Bat  unless  the  Plaintiff  consents,  I  can  make  no  such 
decretal  Order  whilst  the  Demurrer  is  pending.  The 
Parties  seem  nearly  agreed,  and  would  do  well  to  settle 
this  matter  between  themselves. 

Motion  refused. 


Vol.  III. 


R 
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27th  February. 

Portoer  to  Trus- 
tees, xoithConsent 
of  A,  imder  her 
hand,  with  two 
Witnesses,  to  ad- 
vance 1,500  L  to 
her  Husband, 
They  advance  the 
Money,  without 
the  Consent  of  A. 
Afterwards  A., 
by  an  Instrument 
under  her  hand, 
attested  by  two 
Witnesses,  testi- 
fes  that  the 
Money  was  ad- 
vanced  xoith  her 
Consent.    Held, 
on  a  BiU filed  by 
A,,  that  the 
Trustees  must 
refund  the 
1,5001. 


6ATE1VIAN  and  others  v;  DAVIS  aad  others. 

JtROM  the  BiQ  and  Answer  in  this  Cause,  the  facts 
appeared  to  be^  that  by  a  SetUem^t  on  the  ]tf  an^ge  of 
the  PlaintifTy  a  Power  was  given  to  the  Trustees,  *^  at 
any  time  or  times  after  the  Bolemni;^tion  of  the  then 
intended  Marriage,  by  and  with  the  Consent  of  (the 
Plaintiff)  Dame  Ann  Bateman,  if  living,  to  be  testified 
by  Writing  under  her  hand,  and  attested  by  two  or  more 
credible  Witnesses,  but  in  case  of  her  death,  then  in 
the  said  Trustees  own  discretion,  to  transfer  and  sell 
out  so  much  or  such  part  ot  parts  of  the  Sum^  of  6^600/. 
Bank  Reduced  Annuities,  as  they  in  tl^eir  discretion 
should  think  proper,  not  exceeding  in  the  whole  the  sum 
of  1,509  i.  apd  to  pay  and  apply  the  same  for  the  prph- 
motion  and  advancement  in  the  world  of  (the  Defeur 
dant)  Sir  John  Bateman  (the  Husband  of  the  Plain^ff). 

The  Trustees,^  without  the  written  Consent  of  th^ 
Wife,  sold  out  1,500/.  Stock,  and  paid  the  same  to  the 
Husband  of  the  Plaintiff. 

After  the  Stock  had  been  so  sold  out,  the  Plaintiff 
executed  a  Deed,  attested  by  two  Witnesses,  in  whiqh 
the  Settlement  was  recited,  and  the  Power  the/ein,  and 
the  advance  of  the  Money  without  a  written  Consent, 
as  prescribed  by  the  Power;  and  she  then,  by  the  Deed, 
**  did  testify  and  declare  that  it  was  with  her  full  Con- 
sent and  Approbation  that  the  Trustees  had  sold  out 
the  1,500/.  Three  per  Cent.  Bank  Annuities,  in  her 
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Settlement  mentioned,  and  paid  the  produce  arising  igig. 

therefrom  to  her  said  Husband,  said  John  BatemanJ*       ' ^ 

Batkmak 

Tlie  question  Tvas,  whether,  under  these  circum-  others, 

stances,  the  Trustees  were  bound  to  replace  the  ^,500/.         Davis 
Stock?  1       aii4  others. 

Mr.  Har^f,  and  Mr.  ^Brewer,  for  the  Plaintifii,  ^    ^» 

Sir  S.  RimUly,  Mr.  Heald,  and  Mr.  Barber,  for  '^    "  '  ' 
the  Defendants : — 
They  contended,  that  though  the  Money  was  ad    ,  , 
vanced  without  Consent,  yet  that  {he  subsequent  ratifi-     ^ .  - 
cation  by  the  Plaintiff  exonerated  the  Trustee^.  .        x 

*      'tte'VlCfe-CHANCELtOR:-— •  ^     SVM'iv   '      ' 

The  Settlement  gives  a  discretion  to  the  Trustees,     ,  .. 
with  the  Consent  of  the  Plaintiff^  to  advance  1,500/.      .  :,^ 
Stbc^  to  the  Husband  of  ttxe  Plaintiff,    the  Trustees 
think  fit  ^  advance  the  1,500/.  without  the  Consent  of      ^'^  ' 
die  Plaintiff.    They  cannot  justify  this*  breach  of  trusl 
by  Pledging  the  subsequent  approbation  of  the  Plaintiff. 
Hie  actoal  advance  of  the  Money  to  the  HusbaiUt, 
who  peiiiaps  had  spent  it,  created  a  pressure  upon 
tfifi  judgment  of  the  Plaintiff,  which  gave  to  lier  subse- 
queat  approbation  a  very  different  character  from  the 
free  consent  required  by  the  Settlement    The  'Assets 
of  the  Tmstees  (ihey  bebg  dead)'  must  reAind  the 
1^00/.  Stock,  and  pay  the  Costs  of  the  Suit. 
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28th  February. 

Injunction^  tore- 
strain  Defendant 
frcm  receiving  a 
Tvtaioi^sEf^ 
fects^andtostay 
Trial  of  Actions^ 
granted  before 
Answer^  under 
the  circiim- 
fiances* 


THOMAS  MANSFIELD,    ISAAC  TAYLOR,   and 
MARY  MANSFIELD,  Widow,  v.  SHAW. 

WlLUAM  SHAW,  by  his  WUl,  i6th  February  1817, 
appoiated  the  Plaintiff  and  another  person  his  Execu- 
torsy  and  thereby  revoked  all  fopsier  Wills.  :0n  the 
day  of  the  Funeral  of  William  Shaw,  the  Will  was  read 
in  the  presence  of  the  Plaintiffs  and  the  Defendant. 
.The  Befendaat,  however,  aet  up  a  prior  Will,  of' the 
1st  January  1817,  luider  which  he  was  Executpr  aad 
universal  Legatee,  and  proved  the  same,  and  took  pos- 
session of  a  considerable  part  of  the  Testator's  Effects, 
jamA  tiureateiied  to  .possess  himself  of  thewhole.  The 
VimntiffMati^ld  (the. other  Executor  declining; to  act) 
imtituted  a^uit  in  t]ie  Ecclesiastical  Court  to  establish 
'jAeWiU.laot  made,,  and  to  revoke  the  Probate  obtainad 
by  the  Defendant,  and  caused  Witnesses  to  beexa- 
.mined,  and  the  Suit  remained  merely  for  JudgmenL 
.The  Defendant  was  in  insolvent  circumstances,  and 
aware  his  Probate  could  not  be  sustained,  was  possess- 
ing himself  of  the  Estate  and  Effects  of  the  deceased, 
and  had  brought  several  Actions  against  persons  in<- 
debted  to  the  Testator ;  and,  amongst  other  Actions, 
one  against  the  Plaintiff  Thomas  MaTufield,  to  recover 
the  sum  of  100/. ;  another  Action  against  the  Plaintiff 
Isaac  Taylor f  for  100/.;  and  another  against  the  Plain- 
tiff Mary  Mansfield,  for  50  /. ;  and  intended  proceed- 
ing to  Trial  in  such  Actions  at  the  ensuing  Assizes  for 
Warwick.  The  General  Issue  was  pleaded  to  the  Ac- 
tions, in  the  expectation  that  the  Ecclesiastical  Court 


CASES   IN   CHANCERY.  roi 

would,  before  the  Trial,  recal  the  Probate  obtained  by  1618/ 

the  Defendant,  who  would  then  have  discontinued  his  ^*"     ^ 

Actions ;  or  if  not,  the  Defendants  to  the  same  might  Mawsfield 

aTail  themselves  of  it  by  a  Plea,  Ptds  darrein  continu-  ^    others, 
ORCf .                             ... 


Upon  a  Bill  being  filed,  stating  these  facts,  and  pray^- 
ing  an  Account,  a  Receiver,  and  an  Injunction  i^ainst 
intermeddling^wHh  the  EfitetB,  and  agaiiftt  prcyceeding 
in  the  Actions  at  Law,  and  an  Affidavit  verifying  the 
statements  in'ihe'  BiD,  and  of  i^ervice  of  the  SubpcenE 
dn  the  Defendant,  a  Motion  was  made  by 

Mr  Rosei  for  an  Injunction,  knd  to  stay*  the  TVial'  of 
Ihe  Actions  at  the  ensuing  Assicea. 

The  Vice-Chancellori —  t    •    .  ^ . 

As  you  state  the  Defendant  is  insolvent^  ycm  banre 
shown  a  Case  where  irreparable  mischief  JAayentite; 
and,  under  the  circumstances,  take  your  Motion,  upon 
^paying  into  Court  the  Money  sought  to  be  necoveted 
by  the  Actions.  ' 


V. 

Shai 
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1818.  .  I         r 

FIELD  v.  ^EAUMONt  and  Ux/ 

«8th  February,  a           ^ 

An  Jet     vm  "^  WOTION  w««  ibad^  in  this  Cause,  that  n  coaimon 

commpKed  m  Injunction,  which  had  been  obtained,  might  be  ext^ended 

Jufy  1816,  and  to  stay  Trial,  on  the  usual  Affidavit  pf  the  Plaintiff  and 

tried  at  York  Us  Solicitor,  as  to  the  materiality  of  the  Befendanfa 

Assizes  in  July  Answer  to  the  Plaintiff's  defence  at  Law. 

OnQistJan.  The  Action  was  commenced  in  July  1816,,  and  was 
i8i8flii«»rr«i/  tried  at  the  York  Assizes  in  July  1817,  and  a  Verdict 
wMgraii/f^-^  obtdned  for  the  Plaintiff.  On  the  21st  January  1818  a 
tiff'  fiUdh'  Bill  ^^^  ^^  made  absolute  for  n new  Trial.  On  the  9th 
for  a  Disctrcery,  ^  Febmary  following,  the  present  BiU  was  filcd^  an4 
and  obtained  ti^  ^^  ccWnon  Injunction  obtained.  The  new  TVial  Wfl& 
common  Infvnc-  ftxed  ftr  thfe  ;^h  of  March,  at  the  York  Assizes. 
tion.     Tie  new 

Trial  at  York  !    :      Mr,.  BeU^  aQ#  Mr.  Bw^,  in  support  of  the  Mo- 
•aasfiifedjforlhe    ..  ti0n>-    ,  . 

^th  of  March.]]      On  the  former  Trial  the  Conrt  said,  certain  Deeds 
^if^''-^'   ^  *^  poas^ioa  of  the  Defendant  ou^t  to  have  bseB 
^^  t'    t  \^'  P^^^°^^»  *^*  ^  object  of  this  Bill  is  a  Discorery  of 
T^LZh^'aZ'   those  D^eds. 

i^refused,with  ^^  Soticitor  Oeneral,  and  Mr.  Wingfield, contra:— 

'  *  '.  )  . '  The  Trial  is  to  take  place  this  day  week  at  York. 
The  potion  might  haye  heqn  made: before,  the.  Bill 
having  been  fit^d  on.  the.  g^th  Febn^ury^  The  Court  will 
not,  af^  9uch  d^Uy^  on  the  eve  of  the  Trial>exte^d  the 
Injunction.. 

TTie  Vice-Chancelloh: —        '  ' 

TTiis  Action  has  been  pending  two  years,  and  the 

only  apology  for  not  filing  this  Bill  sooner  is,  not  that 

the  Plaintiff  had  lately'discoWed  that  the  Deeds  in 

question  #fere  in  poisessibn' of  the  Defendant;  bitt  that 
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he  was  Qoty  before  the  Trials  aware  of  their  importance. 
After  such  delay^  aad,  thc^  ^ew, Trial  so  p^ar,  I  cannot 
gra&t  this  Motion. 

Nl  S. — ^The  3)69131011  on  this  Motion  was  appealed 
from,  to  the  Ju>ri  Chancellor,  who  affirmed  it. 


Field 

V, 

Bbavmokt 
iHdUx. 


BARNES  i}.  ABRAM  and  the  Rev.  RICHARD  . 
UOYD. 

IHE  Plaintiff,  the  Impropriate  Rector  pft}^^  Pariah 
of  St^  Dunstm's  in  the.  WeU^  ^d.  tbi^  ]Btiit^aio^ 
the  Defendant  Abram,  a  Parishioner^  and  also  against 
tfafeDi^ftiidant  ifoyrf,  flie  Viear/^  Tythe^Niuc'tb  him 
as  Impropriate  Rector,  after  the  rate  of  '^kJ  gd.  in 
<he  |K)uiid,  as  directed  by  tMe  Act'offfli  37lfi\H^ry 
¥«l.  c.  12.  To  this  Bfflth^  Defendttntsr  ^t  ifa  iiieW 
Answers,  tnsistmg,  i!he  Plattnfiffwas'nbt  fetftided^to'tfii 
Tythes,  but  only  to  an  annual  Sum  in  Ueu  of^h  Bkttiti', 
and  ihift  the  Tythes  belong  and  ought  to  be  paid'fo  the 
Vicar. . 

The  B  was  fifed  in  Trinity  Term  3813.  In  llilary 
^intt  1814  the  Answers  were  put  in.  In  Ea$ttr  Term 
1815  ^^  BiH  #a8  amended.  In  the  same  Term  a  Re^ 
location  was  filed.  In  Hilary  Term  1816  Subpoenas 
to  ^joinwere  served,  andJlfi}c;^,giyefi(o,p]:o4u,cei  Witr 
9A98f^^d,fP^s.jp^l^i(:^t;^qf\,  m4  the,  Caiw  wa*  ^set 
dfli^^  ,aiQ|ce  w.l¥icl](i,Pu}4i9a|^Pipt»hft4.fto]p,t]xne  t9tiqpe 
bf^eff  ,iwrffurge4  %\  .<Jie  jwM»9ft  of » fr^  J)fd^^^phi  J^ 
A!S»r<*ra8Aft.^Subpprn^  tft.ltf;^,J^^ig^ 

H4 


Publication  in 
a  tithe  Cause 
enlarsei^though 
frequently  en- 
lareedhefore,  to 
enaffle  the  De- 
fendc{nts  to 

Aecgrds  in  the 
Vatican^  upon 
^davits  as  to 
the  probability 
cf  a  successful 
search  there. 
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Cases  in  chancery. 

No  Witnessea  bcud  been  examined  on  either  »ide« 

Mr«  Bdl,  and  Mr.  Stephen,  now  moved  to  enlarge 
Publication  upon  the  following  Affidavits  : — ^  John 
Hickin,  of  the  Record  Office  in  the  Tower  of  London^ 
Gentleman,  and   Charles  Arnold,  Managing  Clerk  to 
Thomas  Allan,  oi  Fredericks  Places  Old  Jewry,  in  the  City 
of  London,  Gentleman,  Solicitor  for  the  Defmdants  in 
this  Cause,  severally  make  Oath,  and'  say,  and  first 
this  Deponent  /.  Hickin,  for  himself,  saith,  that  at  the 
time  of  the  commencement  of  this -Suit,  he  this  Depp- 
nent  was  employed,  at  the  instance  or  on  the  behalf  of 
the  Defendants  in  this  Cause,  to  make  numerous  en- 
quiries and  laborious  searches  for  various  Documents 
and  Records,  from  and  subsequent  to  the  year  1237, 
relative  to  the  Parish  of  St.  Dunstan  in  the  West,  London, 
and  the  1^^^^  thereof;  and  this  Deponent  saith,  that 
he  this  Deponent  hath  diligently  and  actively  pursued 
the  enquiries  ahdeearehes  aforesaid;  and  this  Depookent 
further  and  positively  saith,  that  on  his  part  there  hath 
been  no  delay  or  procrastination  in  the  prosecution  of 
the  seafohes  aforesaid ;  and  this  Deponent  ftulher  saith, 
that  &#  searches  aforesaid  are  still  in  prosecution,  and 
that  although  he  this  Deponent  hath  discovered  and 
obtained  many  of  the  ancient  Documents  and  Writings 
required,  he  hath  been  unable,  with  the  utmost  activity 
and  diligence,  hitherto  fully  to  complete  the  requisite 
searches.  Or  to  discover  and*  obtain  die  whole  of  die 
said  Documents,  bat  that  nevertheless  this  Deponent 
hath  entertained  and  doth  stifl  entertain  good  hope  that 
he  shall  shortly  be  able  to  find  and  procure  the  aaoM^ 
or  ^ome  of  them";  and  this •  Deponest  Arrther  saith,  be 
doth  betkr^e  thati  he<  tiiia  Decent  sliall  be  abk  to 
cMiplete  the  Btateli^i  aforebaad^#o  fturias  the  sauve  ca& 
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be  succeBsfiBlly  proseovttd  m  ^Sf^kmi,  «od  tbail  be 
enabled  to  prove  the  same,  by  the  latter  end  of  the 
inonth  of  May«QP>beeiiiiung..of  JuM  next;  ^Od  tfaia 
Deponent  fiirther'Rldlhy  thait  the  MMon-why.be  tUs 
Deponent  bath  not:  been  eadUft  exmninod  an  a  Witnftaii 
in  this  Cause^'baArbeenv  diafbe  hath  beea* unable 
as  albresaid  .to 'Azld<  and  dbtain  all  tile  DoOnmeata 
which  were  ve^iaifed)  and-  tliatr  he  hath  entertained  a. . 
confident  expectation  of  finding  the  same,  and  thait  > 
there  hath  been  no  odier  teason.  thsai  as  aforeaudi  for 
this  Deponent'  ddayingtd  give  his  evidence  Hn:  thia  - 
Cause ;  and  this  Deponent  farther-  saith,  it  appeara  ta 
him  tine  Deponent,  and  he  doth  verily  believe,  that  tbe 
Church  of  8i.  Dumtanin  tke^WtUf  <haxing]tar&noualy. 
belonged  to  Westndmter  Abbey^  waa  given  in  the  year;  . 
1937,  by  the  Abbot  and  Convent  af  tiiat(,MoQiaate«y^ita« . 
King"  Hairy  the  Thirds  who  afterwarda^.  oa  Us  /irundiii^ 
the  house  for  converted  JewS)  assigned  thoiaayliChvreli 
fortheaiqiSport  of  that  houses  asd  thaibr-in.  tikis,  year « 
13^17  the  Bishop  of  Lofidsnt  ordained^  with  the. oonsent  • 
of  King  Edward  Ae  Third,  that  in  ^iitune  ithe^  King  c 
should presentra Reotor to theisaiae  Ohiir€h;.<aad^the  • 
Deponent  fortheff  saith,  it.  also  i^pears  to  him>.  and  be- 
believes,  that  the  patronage  of  the  IlQetoiy'.aAMesaid 
remained  in  the  Crown  til  1361,  and  was  theni  given  to 
Ahtwkk  AJUnyy  in  lio9^ikmniferIand,  and  that. in  ^^ot  the 
aaid  Beetory  was  appDoprinted^'tO'  tite.  Abbey. of  Ah^ 
wkk  aforesaid,  wA  leave  to  >  supply  ther  Cure  by  one  of 
their  own  CaBona;.olr  other  Secular  .Priest, :  removeabte 
at  pleaaure,  and  tibatdt.  doth  «otrappear  tiiatany  Radar 
wa»iB8titntedto  the  Cfaufich  fotf  aoiany  years,  uutfl.a 
Vicarage  was  ordained  andtdndofwed^  whiohi  ajppeaca  to 
tUa  Deponent^  andrhetbebetet,  waanshoitiy  bc^Ton^  tbe 
year  1437,  aa  i&  that  year  a  ;¥«aar  apiiears^otetvebiMa 
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iStS. 

BA»tf£» 
ABRAJt^ 

and  anothjBT. 


first  ioiiitiited  to  the  said  €hiireli>  and  vi  Aat  iailituiiofl 
•re  these  moris^^*^  hoc  prima  vice  po$t  dfe^  Viom^&rdi" 
nniiomm;'f  and  ihie  SqponeBit  saitj^y  it  ie  e»ide»i  I0 
tUe  DqponentfroBi  vuiDiii  SoenixMntBwfaieh.hc^lMitk 
seen  *  and  impieeted,  'thet<iiti  or  about  1  the-  liioe  iasA- 
meittio&ad  the  Vicarage  of  ^^  Ikoaiandn  the  Tfieu  afon^ 
eiid  w««  endowed,  aad  th«t  tbef  Bfttamge  <rf>d»e  eaid 
Viearage  eontini^d  in  Abmrit/c^Mb^' until  its-.  0mi^ 
{Nreftsion ;  and  this  Deponent  furAef  ptiitb,  tihat  be  hsilh 
diligently  seardied  aqsong  the  Eeeoeds  of  tkoMb^  ef 
jftfowJofc,  00  far  «  this  Dfponent  hath  as  yet  been  sUo 
isi  discover  and  proooie  aoocas  thecieto,  and  in  miiiy 
odier  places  where  it  Appeared  to  Aia  Depoqeatt  he 
m^  search  with  svooesa^  for  various  Docuiaeots  in 
proofs  the  (Mm  hefeijibefdi^  stated,  and  ^ avticiiOajr^ 
fot  theentf^wnient  of  the  a^  Vicarage,  boA  tbat  with 
respect  to  aoide  of  sweh  Doduaaast«^  and  ^artioidaf  Ijr 
diefaafid  AjAnraifinty  ihi^  fieponant'a  searoh  halhtBat 
faithed;6  been  aiicotasfnl;  and  thia  DepoMwt  otaoth 
ftiither^  he4oth  verily  bebere  it iwas  the  pcaotiae  tti  Re>^ 
hgione  Honaes  tn  Englofd,  in  the  14th ami  i0th(  cesn^ 
tadds,  ih^queatiy  to  tvansauOorigisiEd  Aeta  andl^ten^ 
meiita^  or  Ca|>ies  thereof  rdatiTe  4x>  anoh  fiahgienti 
Honaes  and  their  PossessioiCyio  JBom^  and  tU^  A»* 
pbnent  sajkh,  that  he  Mm  J>^ponant  halh  bean  tot 
many  years  last  paat^re^StseiontfliyaeqttaintaAia^d 
eomeHBMmhk  aUcienfr  Bobamaiita' and  Reootdii,  aaid 
Ihe  iSsspecthre  plaoes,  'public. abd  (pa^ntB^  wfaeoe.  ikm 
same  arai^depoililed,  afld'^wiih  iftetfit  and  most  probaUe 
^heeii^in  Whlilrfx^  aeaiidi'ilbrthe'anine;  and  this^iDci' 
ponmit  ftfAer  sAMt^thatiie'if^riiy  bdiofns,,thatatthe 
period  of  diedtss^loiion  o#«  Monaatema  in  Bng^mtd,, 
ttEflinyofli^  BnddWni^nta'Of  Vkwrages  kkEtgkmimm^ 
ciftiMT  €6  JtAni'iid' dapoottWaih^r* V'U^'^ !  I>«P^ 
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Mnt  soiti^'liliat  Jbp  lite  ABiaotai  bttftM  wntioiiedhe 
cmtideaa»4  bdivF^f^kbatafter  toiurch-hadibeeB  maim 
in  the  pnUicidiid  pnYate  Rqioaitaties  .of,  Reeonb^n 
MHgbxndf^m  ksA  m.ifaii  ^aae  beta  Aone^lha;  FutccoAoi 
fke.lieat  ixmtt  pcobdUa  pku;r  to  settcfa  fiMrriheSiidoflrn 
oMiA  of  fliVinaxvgf^io  JiigJMi^  nd  h^  widr»  thai  £m 
tbe  reaaou  «lnisid^  he  TCtilj  bebere*  it  ia,  jaoMiki 
tlMl  8omeLf>£;tb6vilMMa«ilB  iitd  Whtiogt  afansMd^ 
fiurwkbiLtlu^  ]kpMttitlMi(th  liitbcrto  tettcjiddrnvftni 
m  iSn|gii8w<  aftdLfesttdulaarly.the.Bfidcitivnetti  of  tbe 
wd  Vjoarage,  .jBrnicicnl  Copte  of  «»Qh  Docmaeato 
and  «£  tba  said  Eaidwmen^  m»y  ftow.bo  fowd  «i 
Aane^  jodi  tkk  JDepoiieiil  fortlitr  sialb^  Ijhali  .thtt 
ipwichiH  vMkt  bythisDeponratw  afoveatid  ^me  a«t 
Ipeea  Gonfoed  ta  tbe  paned  test  tefeve  iMViiMned^  tha^ 
late  aaf^iOreai  the  jRaat  1039  ^'^^  jeer  .litS^^iml  thei 
the  aaoiez  eeandi^  lieiia  beee  jekede  fof  ]>Q9f^^ 
tBadeAto;l^:f^cDine^riMDiQei<m  .the.  petti  of  llEMtDa^ 
fadtiite^froiB* the  said  jear  uq;  to  tihe  jeeYiiTflgbW^ 
ae»ieaalaisnkI)ttcinBeaebeoBof  atdatotleleir  thlwpiittM 
Mid  yeer  1789.  And  tUe.  Ifep^)eie«i  Cbmrka  AmM 
8aiil%  thirt^he;  hathinEd  tile  .eiaiiagenMeiit  end  ^eendecfaof 
tkie^Oealieoatbepert  oflfae  Jtafemlaiito^  aiidheaeid|» 
that  aUdttdeirefy  aftthe  seavcbcaberaid^eJereiiaesitioiied 
iHive.  been^koade  .aad  pcttracoted  iby  Ibe  .edyioe  jMid 
ep»ieae£  tbeCeiioeelfbr  tbe  iI)efea4Mdem 
efldtbettttiiifd ewiy <oli  tbe  SkKMoeota  berimibefiffe 
BBtotioBed  er  teUBc|ed.to>eiid  eH  woA.n^^  tba  OoceH 
flWBteibr  whieb.aeaj)$b.be«bQ^  loedeeeefiM^awd^Mv 
i»(ibe  opbnea  of  4ie  ^CeMiellMr  IbeiDefendaaleiii^ 
«bb  iCeue,  oed  ee  be  Aosr.DQpoBMl.  Mi^iiy  belietei|| 
MWrial'iend  nteeieary  M  tke  deftpatofifitheDefeietoete 
boHEi9xeiiid1&atlh^.e«d'CtoQii«a  lor  *b^  DfiftedmtP^ 
ereieCI  ofnoioey  aad . tbii  Pepey»ti  4^  ^iK^lilif  belM^ir^ 
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that  the  said  Defendants  cannot  safely  proceed  to  b: 
bearing  of  this  Cause  without  the  production  and  proof 
of  the  same ;  and  that  in  the  opinion  of  the  Counsel  for 
the  Defendants,  atnd  as  this  Peponent  yerily  believes, 
the.lBqdowment  of  the  said  Vicarage  of  the  Parish  of 
St.  Dunstan  in  the  West,  is  a  most  material  and  necessary 
Document  to  be  given  in  Evidence  on  the  part  of  the 
said:  Defendants ;  and  this  Deponent  further  and  posi* 
tirely  saith,  that  all  possible  activity  and  diligence  hath 
been  used  on  the  part  of  the  Defendants  in'this.  Cause 
in  the  searches  aforesaid,  and  in  obtaining  the  necessary 
evidence,  under  the  adviqe  of  their  Counsel,  from  the. 
i^fjimmeneement  of  this  Suit,  and  that  there  hath  not 
beea  any,  unnecessary «r  avoidable  delay  on  their  part; 
and  he  positively  saith,  that  th^  said  Defendants  have 
no  intention,  in  their  presen^t  application  to  this  .honour- 
able Court,  to  delay  the  hearing  of  this  Cause  and  further 
pt^o«i*ding84di«reili,  other' than  tr«Iy  and  solely  fet'the 
purpose  of  procuring^  the  evidence  vrliich  they  have 
hitherto  been  unable  to  obtain,  and  of  examining  many 
and  material  Witnesses  ixi  this  Cause;  and  ihis  Depo- 
nent further  saith,  that  the  Witnesses  on  the  jpart  of  the 
Defendants  have  not  hitherto  been  exmihed,  ^c^ely. 
because  the  searches  aforesaid  were  incomplette^and 
further  material  and  necessary  evidence  was  and  is 
confidenti/  expected  to  be  obtained;  aAd  for  no  other, 
reason  and  on  no  other  accotmt;  and  this  Dep^h^ii: 
further  saith,  that  Ithe  said  Defendants  have  many  ma- 
terial ajod  necessary  Witnessles  to  exaiiutie  in  this 
Cause;  and  he  saith  that  some  of  the  Witneases  on  the 
part  of  tine  said  Defendants  are  now  under  examination 
in  this  Cfiuse  ^  and  this  Depjonent  farther  saith,  he  hath 
n^de.engui^;Of  the  !$xaminer,  and.  hath  been  informed 
b;p~^iiiiuthat^tw^^1)e.u^  to  get  through. 
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the  Examination  of  the  said  XTitnesses  ih  less  than  one 
month  from  the  present  time^  if  he  were  to  devote  the 
whole  of  the  intermediate  time  not  now  appropriated  to 
other  Causes^ -to  such  Examinations  only;  and  this 
Deponent  further  saith,  he  believes  that  the  said  De- 
fendants would  be  able  to  procure  all  such  material  and 
necessary  evidence  in  support  of  their  Case,  as  can  be 
obtained  in  EngfanJ, by  tJie  middle  or  end  of  TrinityTerm 
next,  but  he  saith  lie  apprehends  and  believes  that  the 
same  cannot  be  earlier  completed ;  and  this  Deponent 
saith,  that  instructions  have  been  some  considerable 
time  since  sent  to  Rome  to  make  '  search  there  for  the 
Documents  hereinbefore  mentioned,  and  particularly 
for  the  Endowment  of  the  said  Vicarage,'  and  he  doth 
verily  believe  that  such  search  is  now  in  prosecution 
there/ 

Mn  Beil^  and  Mr.  Stq^hen^  now  movedi  upon  this 
Affidavit,  to  enlarge  Publication. 

Sir  S.  RomUly,  Mr-   Wetherell,  ai^  Mr.  Spence, 
amtra : —  ^  . 

The  Suit  has  now  been  commei^ced  five  years,  and 
they  have  had  ample  time  for  searching  for  Records. 
Jfo  further  time  .ought  to  be. granted.  It  is  very  im- 
probable that  ^ey  will  be  able  to  obtain  any  Records 
at  the  V^icnn ;  if  they  tbpugUt  ^o^  they  have  had  time 
to  have  searched,  th^r^*  There  is  no  instance  of  a 
Tythe  Cause  being  so  long  delayed  on  such  pretence^. 

The  Vice-Chancellor: — 

On  such  an  Application,  it  is  necessary 'to  satisfy 

the  Court  that  there  has  been  no  previous  delay,  and 

that  the  enqniries  to  be  pursued  are  tikely  to  fur&er 

the  ends  of  justice.    I  tkink  ihe  A^davits'in  tills  'OEt^e 
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me^t  these  prmciplee,  end  tt  k  important  in  this  Case 
to  all  PartieB,  that  the  Ctoae  fifaould  l^e  decided  upon 
the  most  eomplete  Evideiiee  that  can  be  obliged,  6i> 
that  die  qaestion  may  be  Bn^y  settled;  I  shtit  grant 
the  Motion,  but  the  JMkaii$AiB  tknst  pay  the  Coato  of 
lius  applicatioiu 

,  Motiof)  gmnted. 


3d  March. 
A.,h.andC. 
agreed  to  puT" 
chate  a  Skip,  and 
that  it  should  be 
registered  in  the 
name  of  A,  and 
B.  onfy,  but  the 
Profits  of  the 
Ship  to  be  divided 
by  the  three.     C. 
fileda  Bill  against 
A.  and  B./or  an 
Account  rf  the 
Pro/its  of  the 
Sh^. 

A  general  De- 
murrer wasput 
in.  On  the  ground 
of  public  policy  f 
the  Agremeent 
xoas  held  to  be 
illegal^  and  the 
Demurrer 
i^loxoed. 


BATTERSBY  v.  8MTEH,  SERJEANT,  BRODIB, 
and  WILCOX. 

The  Bill  stated,  that  in  March  1817  the  Defendants' 
Smyth  and  Serjeant,  together  with  the  Plaintiff,  agreed 
with  William  Brown  for  the  purchase  of  a  Vessel  called 
the  Ariel f  for  the  sum  of  1,200/.  in  Copartnership,  in 
equal  Shares,  and  that  the  Purchase  Money  should  be 
paid  thus :  Serjeant  to  pay  a  Deposit  of  1  oo7.  and  accept 
Klls  for  the  remainder  of  the  Purchase  Money  by  fn- 
stalments,  the  first  to  be  paid  by  SeTJeant,  ihe  second 
by  Smyth,  and  the  third  and  last* by'' the  Plaintifr:^' 
That  the  first  and  second  Instalments  were  paid,  but' 
the  third  has  not,  it  not  being  due :— That  tipon  sucIT 
Purchase,  it  was  agreed  between  Smyth,  Serjeant,  and 
the  PlaintiflJ  as  such  Copartners,  that  the  Plaintiff 
should  have  the  'management,  and  att  as  Husbtod  of 
the  Vessel,  wUtdtr'the  Plaintiff  has  eirei^  since  done,  and 
has,  in  such  capacity,  expetided  Somsaiiionnting  tb' 
143/.  l4f.  8 1  dl  or 'the^eiAKntts,  for  wfaicli  no  allowance 
has  been  itiade  by  hia  Cdpartders  :~That  since '<ha ' 
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purchase  of  the  Veaself  the  «aiae  has  made  two  voy^ee 
in  the  Coal  Trade  to  the  North  ofJEngland^  and  haa 
ako  gpne  lade»  with  Qtllast  to  Neweadk^pm^Tyn^ 
whence  ishe  returned  to  the  Port  of  Lcmdon  ladea  .with 
Coal^  and  aftefwftxdf^proc^eeded  on  a  royi^  to  JEhw^ 
iumXj  in  Ranee,  whence  she  has  lately  .retuQiedtWith 
a  valuable  Cargo  to  the  Port  of  London,  where  she  now 
is  waiting  for  t£e  discharge  of  such  Cargo : — ^That  pre- 
viously to  the  return  of  the  Vessel  from  the  last  voyage, 
the  Plaintiff  declared  his  intention,  on  a  final  settlement 
of  accounts  betamm  him  and-has  Partners  (but  which 
could  not  take  {dace  until  the  return  of  the  Vessel  from 
her  voyage)  to  give  up  or  dispose  of  his  Share  and  Inte- 
rest ifiothe  Vessel  ^-^lliat  upoa^the  pufohiule  of  (the 
Ship,  it  was  agreed  that  the  Vessel  should  be  regis- 
tered in  the  names  of  Serjeani  and  Snqfth  ovly,  and  that 
they  wece  to  give  the  Plaintiff  a  Bnmch  SiU  of  Sale; 
and  such  Agreement,  and  the  nature  of  tbe/traxxsa^ction^ 
was  then  entered  in  a  Book  by  SpufA  :-^Tliat  after  the 
purchase  of  the  Ship,  variom  Juettexa  were  «viitteii  by 
th/»  Cep^n  or  Commaiader  of  the -same^  respecting  the 
Vei^aej^  ^md  addressed  to  tiie  Plaintiff  sad  the  Defen- 
dt^  Sajifimt^  and  Sng^  as  such  Copartners  as  afoMS 
6ai4;  anid.  Plaintiff  was  also  acknowledged,  oomsid^CMi^ 
akid  treated  hySe^eant  and  Sim/th,  and  aH  oth«r  peiv 
sons,  ea  a  Copartueir; — T^^  ^o  such  Branch  BiU  of 
Sale  was  made  i  or ,  given  to  the  Plaintifi^  accoodiog  to 
the  Agreem^ent^.ah^ugh  ^egeavi  mA^SngfthwoB^ 
the  Ship  ArUl  to:  be  registered  in  their  names  only: — 
Tha^  the  Freight  a^4  Eam^a  of  the  Vefi^ely  in  her  last 
▼oyfge,  wiH  amomt  toi|CKfQ/..4|n4ttifplirM;d«;  tortb^ 
•^;o|e,af  which,  Sajea^  ,^JShmtiMVff^  to.be.  entitled, 
ii^^^e^qlu^on  of,  the.  Ptot^.flx^(iL,t^ejf  alone  havje  epj^- 
p^c4  j^  ^^ndant.^ii^Vllb^i?^^         ^tt.gft  ip 
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and  receive  the  Freight  and  Earnings  of  the  Vessel  in 
her  last  voyage ;  and  he  threatens  and  intends  to  pay 
over  the  same,  together  with  what  may  hereafter  be 
received  by  him,  in  respect  of  the  Freight  and  Earnings 
of  the  Ship,  to  Serjeant  and  Sn^hy  in  exclusion  of  the 
Plaintiff,  who  is  jointly  interested  therein  with  themuu 
Copartners. 

The  Frayer  of  the  Bill  was,  for  a  Discovery  of  the 
matters  aforesaid,  and  for  an  Account,  ^d  that  an 
Allowance  might  be  made  to  the  Plaintiff  for  his  time 
and  trouble,  as  well  as  for  the  Money  laid  out  by  him 
when  acting  as  Husband  of  the  Ship,  and  that  one-third 
of  the  clear  Gains  and  Profits  made  by  the  Vessel  since 
the  purchase  might  be  decreed  to  be  paid  to  the  Plain<- 
tiff;  and  in  the  meantime  to  provide  for  the  payment 
of  the  Instahnent  agreed  to  be  paid  by  the  Plaintiff 
for  his  Share  of  the  Ship,  and  that  the  Plaintiff  may 
be  indemnified  from  his  liability  in  respect  thereof,  or 
that  the  Defendants  Serjeant  and  Smyth  may  be  decreed 
to  make  and  execute  a  proper  and  effectual  Branch  Bill 
of  Sale  to  Plainti£[^  in  pursuance  of  their  Agreement; 
and  that  Wikox  might  be  ordered  to  account  for  what 
he  has  already  received,  or  might  afterwards  receive,  as 
such  Broker,  for  the  Freight,  Earnings,  and  Profits  <^ 
the  Ship  in  and  by  her  last  voyage,  and  to  pay  what  has 
been  so  received  by  him,  and  was,  when  he  received 
Notice  of  the  Plaintiff^'s  Claim  and  Interest,  or  has  since 
been,  in  hiB  hands,  together  with  what  might  thereafter 
be  received  by  him,  into  Court,  in  Trust  in  the  Cause ; 
and  that  he  might  be  restrained  by  Injunction  from 
paying  over  to  Setjeamt  and  Sn^^  any  Sums  which 
had  or  mig^t  be  received  by  him  as  such  Broker ;  and 
that  Serjeemt  and  Smyth  aught  be  restrained  from 
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bringing  Actions  against  the  Plaintiff  in  respect  of  the 
Instalment  payable  by  him,  until  they  shall  have  executed 
a  Braocji  Bill  of  Sale,  and  until  the  final  settlement  of 
accounts. 

To  this  Bill  the  Defendant  Wilcox  put  in  a  general 
Demurrer. 

Mr.  Pepyi,  in  sappoit  of  the  Demurrer : — 
This  Ship  not  being  registered  in  the  name  of  the 
Defendant,  he  cannot  be  considered  as  one  of  the 
Owners  of  it,  and  cannot  claim;  as  Owner,  a  share  of 
the  Profits  of  the  Ship.    ThampBon  r.  Leake  {a). 

Mr.  WilUs,  contra: — 
The  Property  in  the  Freight  of  a  Ship  is  distinct  firom 
the  Property  in  the  Ship,  andf  may  be  in  different  per-^ 
sons.  The  Freight  may  be  assigned  without  any  regard 
to  the  Registry  Acts,  as  was  held  in  Mestaer  v.  GiU 
lespie  (b),  and  Camden  v.  Anderson  (c).  It  follows,  there- 
fore, that  this  Plaintiff  may,  by  Agreement,  be  entitled 
to  a*  share' in  the  Profits  of  the  Ship,  though  not  to  a 
share  in  the  Ship  itself. 

Thq  Vice-Ghancellob:-^ 

No  doubt  a  title  to  Freight  may  be  acqtiired  byAssign- 

ment,  and  that  sucli  Assignment  is  not  within  the  Ship 

Registry.  Acts :  but  this  is  an  Agreement  that  three  shall 

b^y.aSbip;  thatitshall.be  v^giatered  in  the  name  of 
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two  only ;  and  that  the  three  shall  share  the  Profits  of 
the  Ship.  The  Case  is  new.  My  Opinion  is,  that  on 
grounds  of  Public  Policy,  such  an  Agreement  cannot  be- 
pennitted.  It  is  a  stipulation  contrived  for  the  purpose 
of  escaping  from  the  provisions  of  the  Registry  Acts., 
The  Demurrer  must  be  allowed. 


7th  March. 
A  Defendant^ 
raiding  in  the 
County  Palatine 
of  LancagteTytDM 
attached  for  want 
of  an  AnnxTy 
and  Cepi  Corpus 
•was  returned  by 
the  Sheriff.   The 
next  proceeding 
is  to  move  for  a 
Messenger  upon 
the  return  of 
Cepi  Corpus, 
and  (^teraardsy 
for  a  Sequestra- 
tion 


HOLME  V.  CARDWELL. 

1  HE  Defendant  was  resident  in  the  County  Palatine 
of  Lancaster,  and  an  Attachment  issued  for  want  of  an 
Answer. 

To  this  Attachment  the  Sheriff  returned^  C^pt  Corpus. 

An  Habeas  Corpus  was  then  moved  for,  and  the 
Sheriff  returned  that  the  Defendant "  is  not,  nor  at  the 
time  of  issuing  this  Writ  was,  nor  ever  since  hath  been, 
in  my  custody." 

Hie  bet  was,  that  when  the  Sheriff  took  the  De&n-- 
dant  upon  the  Attachment,  he  suffered  him  to  go  at 
large  upon  Bail. 


Mr.  P^s  afterwards  moved  for  a  Beijean*  at  Arms;. 


CASE      IN   CHANCERY. 

obseiring,  however,  that  the  Books  of  Practice  were 
silent  as  to  the  mode  of  proceeding  in  a  Case  like  the 
present. 

The  Vice-chancellor: — 
You  are  not  pursuing  the  right  course.  When  a 
Cepi  CorpUB  was  returned  by  the  Sheriff,  you  should 
not  have  moved  for  an  Habeas  Corpus  (upon  the  return 
of  which  you  can  only  found  a  proceeding  against  the 
Sheriff,  and  not  against  the  Party),  but  for  a  Messenger  j 
and  if  the  Party  be  not  taken  by  the  Messenger,  you 
may  then  proceed  to  a  Sequestration.  The  Motion  for 
the  Habeas  Corpus  may  be  considered  as  irregular  and 
a  nullity,  and  you  may  move  for  a  Messenger. 
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Mr.  Pepys  then  moved  for  a  Messenger  against  the 
Defendant,  tor  want  of  an  Answer,  upon  the  Sheriff 
of  Xanauir^s  return  of  C^pi  Corpus  to  the  Attachment  \ 
and  an  Ord^r  was  accordingly  made. 


Is 
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9th  March. 
Order  madty  on 
Motion^  that 
service  efa  Pe- 
tition in  Bank- 
rvptcy  on  the 
Attorney  of  a 
Ferion  abroad f 
Vfhose  Debt  toas 
sought  tobeex- 
pimged,  should 
hedeemedgood 
service. 


Ex  parte  PALON  in  re  ANDERSON,  a  Bankrupt. 

A  DEBT  was  proved  under  the  Commission,  by  Davis^ 
as  due  to  the  Partnership  of  Davis  and  Ironnde. 

Davis  died,  and  a  Petition  was  presented  by  the  Asr 
signees  under  the  Commission^  to  expunge  the  proof. 

Ironside  was  resident  abroad,  and  it .  being  there- 
fore difficult  to  serve  him  with  the  Petition,  an  Ex 
parte  Motion  was  made,  that  service  of  the  Petition  on 
th^  Attorney  of  Ironside  might  be  deemed  good  service. 

The  Vict-ChanciUor  doubted  whether  any  such  Order 
could  be  made  on  Motion  ;^  but  on  Ex  parte  Anderson 
in  re  Piatt  and  another  (a),  being  cited.  His  Honor 
thought  that  Case  an  Authority,  and  made  the  Order* 


(«)  1  Buck.  38. 
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^ . ' 

JEx  parte  HUSTLER  and  another  in  re  GOOD- 
CHILD.  9th  March, 

Y^  G.  accepted  a 

1  HE  Petition  stated  that  John  Jackson  and  William  Bill  for  J.  and 

Jackson  carried  on  Business  in  London,  as  Ironmongers,  ^*  J-/<w  493  ^« 

under  the  Firm  of  John  and  William  Jackson,  and  also  J^  '^fJT 

carried  on  the  Business  of  Bankers  at   Durham,  in  ^o^^j^-^oii 

Partnership  with  J.  Goodchild  the  Elder,  J.  Goodchild  another  Firm, 

the  Younger,  James  Jackson,  Thomas  Jackson  and  John  InUdidnot 

Jones,  under  the  Firm  of  Jacksons,  Goodchild  and  Co. :  ^^'^  *he  BUL 

—That  on  the  14th  November  1815,  a  Commission  ^'•**^^^" 

.  .  ruptcy  of  j»  and 

issued  against  the  latter  Firm,  and  the  Petitioners  were  ^.  j.  ff^  ^^ 

chosen  Assignees: — ^That  Thomas  Gowland  purchased  ceptanceqfG. 

of  John  and   William  Jatkson  Goods  to  the  amount  of  having  been  paid 

191/,  IS.  id.  which  was  payable  in  October  1815:—  *?^^^ 

That  John  and  WilRam  Jackson,  and  Gowland,  were  ^  ^^^^  allomaito 

the  habit  of  mutually  accommodating  each  other  by  the  pxme  against 

Exchange,  under  Discount,  of  Bills,  and  balancing  the  their  Estate,  . 

Accoimt  of  each  Transaction  by  the  payment  of  the  ^^  deducting 

difference  of  Interest  accruing  thereon : — ^That  in  May  ®    .  ^     ^. 
ft  1  «.      .         ^  ^      >     :t    •  »  recercedon  the 

1815,  upon  the  application  of  Gowland,  it  was  agreed  ^j^^-,^  ^^ 

'1)etween  him  and  John  and  William  Jackson  that  Goir-  them  to  G.,  »cA 
/^nJ  should  accept  a  Bill,  to  be  drawn  uponUm  T}y  the  ^m  feeing  con- 
Jacksons,  and  dated  the  asth  May  1815,  for  493/.  pay-  ^^^^^y  « 
able  two  months  after  date  thereof,  against  and  in  ex-      .    ^l^  j 
<^hange  for  a  Bill  of  Exchange  for  the  like  amount,  g^Q^tQ/^ct 
dated  the  11th  May,  drawn  by  the  Firm  0    Jacksons,  discounted  at  the 
Goodchilds  and  Co.  upon  and  accepted  by  the  said  Bank  a  BUI  for 

853^  hut  they 
did  not  endorse  the  Bill.  The  proceeds  of  th^  BiU,xahen  discounted,  vert  paid  to 
J.  and  W.  J.  The  Bill  was  dishonoured,  and  G.,  as  Indorser^  pmd  the  amou^ 
to  the  Bank.  Held  that  G.  toas  entitled  to  prove  against  the  Estate  rf  J.and 
W.  J.  after  deducting  what  had  been  received  under  the^Commisiion  against  the 
Acceptors  of  tie  BUL 
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Firm,  payable  sixty  days  after  date,  and  endorsed  by 
M.  Shout  and  two  other  Persons ;  and,  in  consequence, 
such  last  mentioned  Bill  was  delivered  to  Gowland 
by  the  Jacksons,  without  their  Indorsement  thereon ; 
and  Gowland  accepted  the  Bill  drawn  upon  him,  and 
paid  them  the  diflference  of  Interest  arising  from  his 
Acceptance  becoming  due  at  a  later  period  than  the 
Bill  delivered  to  him:— That  Gowland  paid  the  Bill 
accepted  by  him,  but  Jacksons,  Goodchild  and  Co.  did 
not  pay  their  Acceptance  : — That  Gowland  proved 
against  the  Firm  of  Jacksons,  Goodchild  and  Co.  their 
Acceptance,  and  in  his  Affidavit  stated  *'  that  the  said 
Bill  of  Exchange  was  delivered  to  him  in  consideration 
of  Money,  to  the  full  amount  thereof,  advanced  and 
paid  by  said  ITunnas  Gowland  upon  the  Credit  and  Se* 
curity  of  the  same,  and  for  which  Sum  of  493/.,  or  any 
pact  thereof,  he  had  not,  nor  had  any  person  by  his 
order,  or  to  his  use,  received  any  Security  or  Satis* 
faction  whatsoever.'' 


The  Petition  also  stated,  that  Gowland  and  the 
Jaoksonsy  being  in  the  habit  of  sending  Bills  to  the  Bank 
to  be  discounted  for  their  mutual  accommodation,  Wm. 
Jackson^  on  behalf  of  himself  and  J.  Jackson^  on  the 
9th  June  1815,  sent  to  Gowland  divers  Bills,  amount* 
ing  to  2,000 /.  including  a  Bill  for  853/.  45.  2d.  drawn 
by  A.  Mackay  upon  Clemention,  Borradaile  znd  Co.  and 
endorsed  by  A.  Mackay,  but  not  endorsed  by  J.  and 
Wm.  Jocftson,  and  requested  Gowland  to  send  them  into 
the  Bank  to  be  discounted,  who  thereupon  indorsed  the 
Bills,  and  procured  them  to  be  discounted  by  the  Bank, 
and  paid  the  proceeds  to  J.  and  Wm.  Jocfaoa:— That 
the  Bill  of  853/,  4s.  2d.  liaving  been  dishonoured  by 
the  Acceptors,  Clementson  and  Co.,  Gowland,  as  the 
Indorser,  paid  the  amount  to  the  Bank. 
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The  Petition  then  stated,  that  the  Commissioners 
f>ennitted  Gowland  to  prove  against  the  Estate  of  John 
«nd  William  Jackson,  as  Money  paid  and  advanced  for 
their  use,  the  Amount  of  the  two  Bills  for  493/.  is.Gd. 
and  853/.  5<.  6d.  after  deducting  therefrom  the  Sum 
of  igi  /.  IS.  1  d.  due  from  him  for  Goods  sold,  and  de- 
ducting also  a  Sum  of  319/.  ig  5.  forBividends  received 
by  him  from  the  Estate  of  Clement  son  and  Co.,  leaving 
a  Balance  of  835/.  79.  id.  upon  which  Gotr/laTfc/ claimed 
to  be  paid  a  Dividend  from  the  Estate  of  J.  and  W. 
Jackson: — ^Thatt  the  Petitioners  are  advised  that  the 
Commissioners  ought  not  to  have  adinitted  such  proof 
against  the  Estate  of  J.  and  TT.  Jackson,  by  reason  that 
the  Bills  of  Exchange  for  493/.  and  853/.  5  s.  8d.  were 
not  endorsed  by  them,  and  that  the  exchange  of  the 
said  Bills  for  493/.  was  in  effect  a  mutual  Purchase  or 
Discount  of  each  others  BiQs,  and  the  amount  paid  by 
Gowland  in  discharge  of  his  Acceptance  was  not  Money 
paid  for  the  use  of  J.  and  Wm.  Jackson,  but  the  price 
paid  by  him  as  the  Consideration  for  the  BiD  accepted 
by  Jacksons,  GoodchUd  and  Co.  The  Prayer  of  the 
Petition  was,  that  the  proof  of  835/.  75.  \d.  might  be 
-expunged. 
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The  Petition  was  supported  by  an  Affidavit  verifying 
the  facts  stated  in  the  Petition. 


There  was  also  an  Affidavit  on  the  part  of  the  F^ 
ticioners,  to  show,  that  the  Bill  for  853/.  45.  iid.  was 
ihe  piroperty  of  Jacksons,  GoodchUd  cud  Co.,  and  that 
tiM  M6n)ey  received  from  Goto/art^  upon  his  discounting 
It,  waa  received  by  that  Firm,  and  that  the  Finn  <^ 
J.  and  VT:  Jackson  was  not  connected  with  the  Trans- 
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action,  and  that  neither  the  Bill  or  its  Proceeds  were 
entered  in  their  fiooks. 

Mr.  Cooke^  in  Support  of  the  Petition : — 
The  Bill  for  493  2.  was  not  endorsed  by  the  Jackaons^ 
and  must  be  considered  as  purchased  by  GowUmd,  and 
therefore  he  has  no  right  to  prove  in  respect  of  it  against 
the  Jackso7i$. 

The  Bill  for  853/.  5s.  8d.  was  discounted  by  the 
Bank,  by  the  instrumentality  of  Gowland^  for  the  Jack- 
sons.  Though  Gowland  endorsed  the  Bill  to  the  Bank, 
and  it  was  dishonoured  and  paid  by  Gowland,  that  gave 
him  no  right  to  prove  against  the  Jacksons,  who  did  not 
endorse  the  Bill. 

Mr.  Hart,  contra,  was  stopped  by 

The  Vice-Chancellor  : — 

Gowland  accepted  the  Bill  for  493  /.  for  the  accommo- 
dation  of  the  Jacksons,  and  paid  this  acceptance  before 
their  Bankruptcy.  The  Bill  to  the  same  amount,  given 
by  the  Jacksons  to  Gowland,  is  substantially  to  be 
considered  only  as  a  Security ;  and  not  having  been 
fully  paid,  Gowland  was  entitled  to  prove  for  the 
difference. 


Then  as  to  the  Bill  discounted  by  Gowland  at  the 
Bank ;  he  indosed  it  at  the  instance  of  the  Jacksons,  and 
having  obtained  the  Money  upon  his  credit,  he  paid  it 
to  the  Jacksons ; .  and  thus  became  their  Creditor  for 
the  amount.  The  Bill  which  he  so  indorsed  and  dis- 
counted, was,  in  respect  of  the  Names  upon  it,  to  be. 
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considered  as  his  Security ;  and  to  the  extent  in  which  iB\%. 

he  has  not  been  indemnified  by  that  Bill,  he  is  entitled  ' 

to  proof.    The  Petition  must  be  dismissed,  but  without  Ei  parte 

Costs,  the  Assignees  haying  been  misled  by  the  Affidavit  "ustlee 

made  by  Gawland  on  proving  his  Debt,  ' 

GOODCHILD* 


PARKHURST  and  others  v.  LOWTEN. 


.  gth  March. 

A  MOTION  was  made  in  this  Cause,  that  the  De-  j^fgiif^  ^j^^  ^ 
murrer  put  in  by  Edward  Smith  Godfrey  to  the  Inter-  Demurrer  to  In-' 
rogatones    exhibited  to  him  by   the  Commissioners  terrogatories  by 
appointed  to  take  his  Examination  as  a  Witness  in  this  ^  Witness  might 
Cause,  on  the  part  of  the  Plaintiffs,  might  be  over-ruled ;  /.  ^      . , '  •'^^' 
by  which  Demurrer,  as  to  the  second  Interrogatory  supported  tn/ 
so  exhibited  to  him,  he  submitted,  that  he  ought  not  Affidavit. 
to  depose  or  to  set  forth  bis  knowledge  of  the  Trans- 
actions therein  referred  to,  inasmuch  as  he  the  Ex- 
aminant,  at  the  time  the  same  took  place,  was  an  acting 
Attorney  and  -Solicitor,  and  was  professionally  em- 
ployed and  consulted  in  regard  to  the  Contract  en- 
quired after  by  such  Interrogatory,  and  the  Transactions 
which  took  place  in  consequence,  so  far  as  the  same 
were  within  his  knowledge;  and  that  all  the  Information 
which  he  the   Examinant  possessed  of  the  several 
matters  enquired  after  by  that  Interrogatory  was  ac- 
quired by  him  in  consequence  and  in  the  course  of  such 
professional  eipployment ;  and  with  respect  to  the  3d, 
5th,  6th,  7th,  8th,  gth,  10th,  11th,  12th,  15th,  16th  and 
17th  Interrogatories,  he  the  Examinant  submitted  to 
the  Court,  that  he  oiight  not  to  depose  or  to  be  ex- 
amined in  respect  of  any  Deeds,  Papers,  Letters  or 
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Writings  referred  to  by  several  of  the  said  Interroga^ 
tones,  for  the  reasons  stated  in  his  Answer  to  the  dd 
Interrogatory ;  and  that  a  new  Commission  might  issue, 
directed  to  the  same  Commissioners  as  were  named  in 
the  former  Commission ;  and.  that  the  said  Edward  Smith 
Godfrey  might  be  ordered  to  attend  the  said  Com- 
missionersy  or  any  two  of  them,  at  such  time  and  place 
as  the  said  Commissioners,  or  any  two  of  them,  should 
appoint,  and  then  and  there  submit  himself  to  be  exa- 
mined to  the  several  Interrogatories  so  demurred  to  by 
him  as  aforesaid ;  and  that  the  return  made  by  the  Com- 
missioners to  the  formerCommission  might  be  opened  by 
one  of  the  Six  Clerks,-tiot  to  either  of  the  Parties  in  the 
Cause,  and  the  Iiitetrogatories  thereupon  to  be  attached 
to  such  new  Cbnnnission ;  or  that  the  said  Edward  5. 
Godfhj/  might  be  ordered  to  attend  to  be  examined  on 
the  said  Interrogatories  by  one  of  the  Examiners  of  this 
Coiirf;  or  that  the  Court  might  make  such  further  or 
other  Order  in  the  Premises  as  to  the  Court  should 
seem  meet. 


The  Solicitor  General,  and  Mr.  Sidebottom,  in  sup- 
port of  the  Motion : — 

Mr.  Godfrey  is  not  entitled  to  object  to  answering 
these  Interrogatories,  for  it  is  only  necessary  to  look  at 
them  to  be  convinced  that  they  are  not  such  that 
an  Answer  to  them  would  be  divulging  his  Client's 
secrets.  In  Sandford  v.  Remington  (a),  Depositions 
were  referred  to  the  Master  to  see  what  part  came 
tb  his  knowledge  as  confidential^ Attorney,  in  order  to 
have  that  suppressed. 


(a)  2  Ves.  jun.  189. 
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Sir  A.  Pigott,  and  Mr.  Bell,  contra: — 
Sandford  and  Remington  has  not  been  followed.  This 
Solicitor  must  have  an  opportunity  of  showing  that 
an  Answer  to  these  Interrogatories  would  be  incon- 
sistent with  the  duty  he  owes  his  CUent. 

The  Vice-Chancellou: — 
Demurrers  to  Interrogatories  are  not  treated  in  the 
same  way  as  Demurrers  to  Bills,  because  they  depend 
upon  facts  extrinsic  (6).  The  Plaintiff  insisting,  by 
this  Motion,  that  Godfrey  is  not  entitled  to  the  protec- 
tion which  he  claims  by  this  Demurrer,  ought  to  have 
accompanied  this  Motion  by  an  Affidavit,  to  satisfy  the 
Court  that  the  Interrogatories  might  be  answered, 
without  Godfrexf^  disclosing  his  Client's  secrets,  and 
then  he  would  have  had  an  opportunity  of  explain- 
ing how  the  Answer  to  the  Interrogatories  would  be 
an  infringement  of  the  duty  he  owes  to  his  Client. 
Ilie  Court  cannot  decide  upon  the  mere  language  of 
the  Interrogatories;  for  the  facts,  as  stated  in  the 
Interrogatories,  may  appear  to  be  such  as  the  Witness 
is  bound  to  speak  to,  and  yet  he  may  state  grounds  to 


1^3 


(ft)  The  Demurrer  in  this 
Case  was  set  down  to  be  ar- 
gued amongst  Demurrers  to 
Bills,  but  was  ordered  to  be 
struck  out  of  the  Paper,  as 
opt  being  properly  set  down 
amongst  such  Demurrers. 
.There  are  very  few  Cases  on 
the  subject,  and  the  practice  is 
obscure ;  see  Bowman  t?.  Rod- 
well^  ante  v<^l.  1,  page  a66. 
It  appears,  however,  in  Kil- 
desley  r.  D.  Fisher,  Mosely, 
195,  and  Nightingale  v.  Dodd, 
ib.  p.  328,  that  such    a  De- 


murrer was  set  down,  and  came 
on  to  be  argued  like  other 
Demurrers.  A  Defendant  can- 
not demur  to  a  Bill  but  for 
matter  appearing  in  the  Bill 
itself,  but  a  Witness  may  de- 
mur for  matters  dehors  the 
Interrogatory,  because  he  has 
no  other  way  to  relieve  him- 
self but  by  Demurrer;  but 
then  the  facts  must  be  verified 
by  Affidavit^  ib.  2230.  In  the 
principal  Case,  no  Affidavits 
were  filed  in  support  of  the 
Demurrer. 


1818. 
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V. 
LOWTEK. 
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Bhow  that  he  cannot  answer  the  Interrogatories  con- 
sistently with  his  duty  to  his  Client.  Sandford  v. 
Remington  affords  no  Rule  to  follow,  because  it  is  for 
the  Court,  and  not  for  the  Master,  to  judge  whether  the 
matter  inquired  of  is  confidential,  and  such  as  a  Solicitor 

is  not  bound  to  answer. 

Motion  refused. 


Er  parte  YOUNG  and   others  in  re  LARK   and 
lothMwch.  WOODLANDS. 

By  a  Settlement  1  HE  Petition  stated,  that,  by  a  Settlement,  25th  No- 
jnrevious  to  a  vember  1812,  made  previously  to  and  in  contemplation  of 
Mamage,  there  ^^^riage,  Jbetween  Lark,  the  Bankrupt,  of  the  first  part; 
Huiband  that  his  ^*®  intended  Wife,  then  Mary  Gravenar,  of  the  second 
Executors  should  part;  and  the  Petitioners,  Trustees,  of  the  third  part; 
/Niy  3,000/.  to  after  reciting  that  upon  the  Treaty  for  said  Marriage, 
Trustees^  six  ^nd  in  consideration  thereof,  and  of  the  Settlement  to 
Months  after  his  ^^  thereupon  made  of  the  Property  of  said  Mary  Grm^r 
dsath;  and  that  t     •>!         •       ^  .  . 

if  he  should  be-  ^^*  ^^  ^  ^  view  to  secure  some  provision,  as  well 
come  a  Bankrupt^  for  said  Mary  Gravenor,  in  case  such  intended  Marriage 
that  Sum  should  should  take  effect,  and  she  should  happen  to  survive 
the  Bankrupt,  as  for  the  Issue  of  the  Marriage  in  case 
there  should  be  any,  he  the  Bankrupt  had  agreed  to 
settle  and  assure  the  Messuage  and  Premises  in  man- 
ner therein  mentioned ;  and  it  was  further  agreed  by 
Wtfe^ofherPro-  the  Bankrupt,  that  Mary  Gravenor  should,  from  and 
perty^  before  the  after  his  decease,  have  the  use  and  enjoyment  of  aU 
Marriage^  con- 
tingent Interests  were  given  to  the  Husband. 

The  Husband  became  Bankrupt^  and  on  a  Petition,  by  the  Trustees,  to  be 
allowed  to  prove  the  ^yOOO  I,  under  his  Commission  i  it  was  held,  they  could  onfy 
prove  to  the  amount  of  what  the  Husbands  contingent  Interest  m  the  W^^s 
Property  sMfor  unider  his  Bankruptcy. 


be  proveablt  wi" 
derhis  Comms- 
sion. 

By  a  Settle- 
ment made  by  the 
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nch  household  Goods,  Furniture,  &c.  as  the  Bankrupt 
should  or  might  be  possessed  of  at  his  decease,  and 
which  should  be  in  his  then  or  last  place  of  residence, 
for  the  term  of  her  natural  life;  and  that  he  would 
covenant  for  payment,  to  the  Trustees  of  his  Settlement 
for  the  time  being,  of  3,000/.  within  six  months  after 
the '  deceaise  of  the  Bankrupt,  with  Interest  for  the 
same  from  the  time  of  his  death,  upon  the  Trusts 
therein  declared  respecting  the  same;  It  was  Witnessed, 
that  in  pursuance  and  part  performance  of  said  Agree- 
ment, and  in  consideration  of  the  Marriage,  and  of  the 
Settlement  made  or  intended  to  be  made  of  the  Pro- 
perty of  said  Mary  Gravenor,  and  of  io«.,  the  Bankrupt 
bargained,  sold,  8cc.  to  the  Petitioners,  their  Executors, 
&c«  a  Leasehold  Messuage  (in  the  Settlement  particu- 
larly described),  upon  Trust,  to  permit  the  Bankrupt 
and  his  Assigns  to  hold,  occupy,  receive  and  take  the 
Rents  and  Profits  during  his  life;  and  after  his  decease, 
upon  Trust,  in  case  Mary  Gravenor  should  survive  him, 
to  permit  her  and  her  Assigns  to  hold  the  said  Pre- 
mises, and  receive  the  Rents  and  Profits  during  her  life ; 
and  after  the  decease  of  the  Survivor  of  them,  upon 
Trust,  to  assign  and  make  over  said  Premises,  and  the 
Rents  thereof,  or  such  parts  as  should  not  have  been 
applied  under  the  powers  contained  in  the  Settlement, 
unto  and  amongst  all  and  every,  or  any  one  or  more,  of 
the  Children  of  the  Bankrupt  by  said  Mary  Gravenor, 
as  he  should  by  Deed  or  Will  direct;  and  in  default  of 
such  directions,  then  as  Mary  Gravenor,  in  case  she 
should  survive  the  Bankrupt,  should  direct;  and  in 
default  of  such  directions,  equally  amongst  such  Chil- 
dren;  and  in  case  there  should  be  no  such  Children,  or 
who  should  not  live  to' take  a  vestied  Interest,  in  Trust, 
to  transfer  the  Premises  unto  the  Executors  of  the 
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the  Bankrupt^  as  part  of  his  Personal  Estate.  And  it 
was  further  Witnessed,  that  he  the  Bankrapt,  for  liiin- 
self,  his  Heirs,  8cc.  did  covenant,  promise,  and  agree 
with  the  Petitioners,  their  Executors,  &c.  that  in  case 
said  intended  Marriage  took  effect,  and  Mary  Gravenor^ 
or  any  Issue  of  said  Marriage,  should  happen  to  survire 
the  Bankrupt,  the  Heirs,  Executors,  or  Administrators 
of  the  Bankrupt  should  and  would,  within  six  calendar 
Months  next  after  his  decease,  pay  to  the  Petitioners, 
or  the  Survivor  of  them,  his  Executors,  AdministratorSj 
8ic.  the  Sum  of  3,000/.  together  with  Interest  froni  tike 
decease  of  the  Bankrupt ;  and  it  was  agreed  that  the 
Petitioners  should,  immediately  after  the  payment  of 
the  said  3,000/.  stand  possessed  of  the  same,  upon  the 
same  Trusts  as  the  Leasehold  Premises,  with  a  power 
to  invest  3,000/.  in  the  Funds,  in  his  life  time,  in  dis- 
charge of  his  Covenant :  "  Provided  also,  and  it  was 
thereby  agreed,  that  if  Lark  (the  Bankrupt)  should 
happen  at  any  time  after  the  Marriage,  during  his  life, 
to  fiiil  in  Trade  and  become  Bankrupt,  or  otherwise 
insolvent,  and  compromise  6t  compound  with  his  Cre- 
ditors, or  make  any  Conveyance  or  Assignment  of  his 
Estate  and  Effiscts,  in  Trust,  for  their  benefit,  without 
having  made  such  investment  of  said  3,000/.,  then  and 
whenever  the  same  should  so  happen,  said  3,000 1, 
should  be  and  become  a  Debt,  immediately  due  and 
payable  from  the  Estate  and  Effects  of  Lark  (the  Bank- 
rupt), and  in  no  case  subject  to  the  contingency  of  the 
Covenant  thereinbefore  contained  for  payment  thereof; 
and  then  and  in  every  or  any  such  Case  it  should  ba 
lawful  tor  the  Trustees  (the  Petitioners)  to  prove  said 
awn  of  3,000 /•  as  a  Debt  then  actually  due  to  them, 
under  any  Commission  of  Bankruptcy  against  Lark, 
and  execute  any  Deed  or  Deeds  of  Trust  or  Compost- 
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lion,  Conveyance  or  Assignment,  for  the  benefit  of  the 
Creditors  of  Lark,  a«  the  case  might  be,  and  to  accept 
and  take  a  Dividend  or  'Dividends  for  or  in  respect  of 
such  Debt,  in  liquidation  or  part  payment  thereof,  but 
subject  and  without  prejudice  nevertheless  to  any  re- 
medy or  means  for  the  recovery  of  the  residue  of  any 
of  said  Debt,  together  with  the  Ihterest  thereof,  which 
might  be  otherwise  had,  taken,  or  resorted  to,  upon  Of 
by  virtue  of  said  Covenant,  for  payment  thereof  as 
aforesaid."  And  further,  that  all  such  Dividends  or 
other  Monies  as  should  so  as  last  aforesaid  be  received 
by  said  Trustees,  should  be  laid  out  in  the  public 
Funds,  upon  Trust,  during  the  life  of  Lark,  to  pay  the 
same  to  his  Wife,  for  her  own  sole  and  separate  use ; 
and  after  the  decease  of  Lark,  to  dispose  of  the  t^rin- 
cipal,  upon  the  same  Trusts  as  before  declared  respect- 
ing the  3,000/. ;  and  in  case  Mary  Gravenor  should  die 
in  the  life-time  of  Lark,  then  the  Trustees  to  invest 
the  Interest  and  Dividends,  during  the  life  of  Lark,  in 
the  like  Stocks,  in  addition  and  augmentation  of  the 
Principal ;  and  the  provision  thereby  made  for  Afary 
Gravenor  it  was  agreed  should  be  taken  and  accepted 
by  her  fot  her  Jointure^  and  in  lieu  of  Dower. 
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By  amother  Indenture,  sgth  November  1812,  between 
St.  Albyn  Crtavenor,  of  the  first  part;  Mary  Gravenor 
(the  Bankrupt's  Wife),  of  the  second  part ;  Lark  (the 
Bankrupt),  of  the  third  part ;  and  Trustees,  of  the  fourth 
part;  in  consideration  of  the  intended  Marriage,  and 
the  before-mentioned  Settlement  made  by  Lark,  she 
the  said  Mary  Gravenor  covenanted  and  agreed  with 
the  Trustees,  that  in  case  the  Marriage  should  take 
tffect^  twelve  Shares  of  100/.  in  the  Oxford  Canal 
Navigation,  and  700/.  Stock,  should,  within  three 
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Months  ftfter  the  death  of  her  Mother,  be  transferred 
to  said  Trustees^  upon  Trust,  to  pay  the  Dividends  unto 
i/Lary  Gravenor,  for  her  life,  for  her  separate  use ;  and 
after  her  decease,  to  pay  the  same  to  Lark  (the  Bank* 
nipt)  and  his  Assignees,  for  his  life ;  and  after  the  de« 
cease  of  the  Suryivor,  upon  Trust,  for  the  Children  of 
said  Marriage ;  and  in  default  of  Issue,  in  Trust  for 
Langley  St.  Albyn.  And  said  Mary  Gravenor  thereby 
further  Qovenanted  with  the  Trustees,  that  her  moiety 
of  3,287/.  IS.  Navy  Five  per  Cents.,  200/.  Three  per 
Cents.,  100/.,  and  the  residuary  Personal  Estate  of 
Mary  Langley,  deceased,  should,*  within  three  Months 
after  the  death  of  said  St.  Albyn  Gravenor,  and  Mary 
his  Wife,  be  transferred  to  said  Trustees,  upon  the  same 
Trusts  as  the  Canal  Shares,  &c.  And  said  Mary 
Gravenor  further  covenanted  with  the  Trustees,  that  a 
certain  Legacy  of  500/.,  which  she  was  entitled  to,  and 
the  further  Sum  of  1,500/.,  which  she  would  become 
entitled  to  on  attaining  twenty-four,  and  .all  other  the 
Property  and  Effects  to  which  she  then  was  or  might 
at  any  time  become  entitled  to,  should  be  assigned  to 
said  Trustees,  upon  Trust,  to  invest  the  same  in  the 
Public  Funds,  or  on  Government  or  Real  Securities,  at 
Interest,  and  pay  the  Interest  and  Dividends  to  said 
Mary  Gravenor,  for  her  life,  for  her  separate  use,  inde- 
pendent of  her  Husband ;  and  from  and  after  her  de- 
cease, upon  Trust,  to  pay  the  same  to  Lark  (the  Bank- 
rupt) and  his  Assignees,  for  his  life;  and  after  his 
decease,  upon  Trust,  to  transfer  the  same  to  such  person 
or>  persons  as  Mary  Gravenor  should  by  Deed  or  Will 
appoint ;  and  in  default  of  appointment,  to  the  Execu- 
tors, &c.  o{%ix\AMary  Gravenor-. — ^That  the  Marriage  took 
effect  shortly  afterwards,  and  St.  Albyn  Gravenor  and 
his  Wife  are  still  living  -.-^-That  since  the  Marriage,  the 


CASES   fS   CHANCERY. 

Legacy  of  500/.,  and  1,500/.  to  which  the  Wife  of  the 
Bankrupt  became  entitled  on  attaining  twenty-four, 
were  invested  in  the  purchase  of  2,095/.  lis.  6d,  Navy 
Five  per  Cents,  in  the  names  of  Trustees,  upon  the 
Trusts  of  the  Settlement : — That  a  Commission  issued 
against  Lark,  together  with  Woodhead,  under  which 
they  were  found  Bankrupts,  and  Assignees  were  chosen; 
but  no  Dividend  had  yet  been  made : — ^That  the  Peti- 
tioners offered  to  prove,  under  the  Commission,  said 
Sum  of  3,000/.  so  made  provcable,  in  case  XarA;  should 
become  Bankrupt;  but  such  proof  was  opposed  by 
the  Assignees,  and  the  Commissioners  refused  to  allow 
the  proof.  The  Prayer  of  the  Petition  was,  that  the 
Petitioners  might  be  admitted  to  prove  said  3,000/. 
under  the  Commission,  and  be  paid  a  Dividend  or 
Dividends  out  of  the  separate  Estate  of  Lark,  rateably 
with  the  several  other  Creditors. 
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Ex  parte 

YOUNO 

and  others, 

Ml  re 

Labs 

and  another. 


Sir  Samuel  R(milly,  for  the  Petition : — 
This  3,000/.  is  proveable,  it  being  a  Settlement  in 
respect  of  the  Settlement  made  by  the  Wife  of  her 
property.  Ex  parte  Meagham  {a).  The  contingent 
Interest  the  Husband  has  under  the  Wife's  Settle- 
ment  of  her  Property,  has  been  sold  by  the  Com- 
missioners. 

Mr.  Coofce,  and  Mr.  Beames,  contra : — 
An  Agreement  to  pay  a  Sum  of  Money  in  case  of 
Bankruptcy,  cannot  be  proved.    Certainly  the  whole 
3,000/.  cannot  be  proved;  but  only  to  the  amount  of 


(a)  1   Sch.  and  Lefr.  179.     Ves.  598;   and    Lockye 
See  also  Ex  parte  Hinton,  14     Sava^,  s  Str.  947. 
Vol.  III.  K 
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iBiS, 


j&r  parte 

Young 

and  others, 

iare 

Lark 

and  Miother. 
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what  the  Bankrupt's  contingent  Life  Interest  in  hi& 
Wife's  Property  sold  for. 

The  Vice-Chancellob: — 
The  Petitioners  may  prove  to  the  amount  of  what 
the  Bankrupt's  contingent  Life  Interest,  under  the  Set- 
tlement made  by  the  Wife,  sold  for,  but  no  more ;  Ex 
parte  Meagham  is,  so  far,  in  point.  If  it  were  other* 
wise,  great  frauds  might  be  practised  on  Creditors* 


12th  March. 
Motion  refused, 
for  an  Injunc- 
tion, on  filing  an 
Interpleading 
BiUandAffidavit. 


CROGGON  V.  SYMONS  and  others, 

IHIS  was  a  Bill  of  Interpleader,  with  the  usual 
Prayer ;  and  on  the  filing  of  the  Bill,  and  an  Affidayit 
in  support  of  it,  Mr.  Parker  at  the  Seal  (7th  March)^ 
moved  for  an  Injunction  to  restrain  the  Defendants 
from  proceeding  in  Actions  they  had  commenced  against 
the  Plaintiff;  comparing  the  Bill  to  cases  of  Waste, 
and  observing,  that  such  an  Injunction  had  been  often 
granted  on  the  filing  of  the  Bill  of  affidavits  (ti). 

The  Vice-Chancellor  said,  it  was  not  the  ancient  prac- 
tice to  grant  an  Ex  parte  Injunction  in  such  Casas ; 
and  that  he  would  confer  with  the  Lard  Chancellor  on 
the  subject. 


(a)  See  Angell  v.  Uadden, 
15  Yes.  «44;  Stevenson   r. 


Anderson,  s  Yes.  &  Bea.  407. 


OASES  IN  CHANCERY. 

Ob  this  day  (the  I2th)^  His  Honor  said  he  had  men- 
tioned the  matter  to  the  Lord  Chancellor,  who  inclined 
to  be  of  opinion^  that  an  Injunction  could  not  be 
obtained  on  the  filing  of  such  a  Bill,  but  desired  a 
search  might  be  made  in  the  Register's  Office  as  to 
the  Practice. 
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Mr*  Parker : — 
It  is  of  importance  that  we  should  now  have  your 
Honor's  Decision,  as  the  Trials  are  coming  on  imme* 
diately. 

Tlie  VlCE-CHANeEtLOR  : — 

As  the  Lord  Chancellor  appears  to  agred*  with  me  in 
thinking  that  an  Injmiction  to  stay  proceedings  at 
Law,  in  an  interpleading  Suit,  stands  upon  the  same 
principle  as  an  Injunction  to  stay  proceedings  at  Law 
in  any  other  Suit,  I  cannot  grant  this  application  (a). 


(aj  In  a  subsequent  Case,      afted  upon  this  Rule,  and  in- 
Bailej^  «.  Punard,  20th  May     several  other  Cases. 
1818,    the    Vice-chancellor 
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14th  March. 


Ex  parte  FRY. 

X  ROOF  was  offered  before  the  Commksionert  of  a 
Debt  of  6,000  /.,  which  was  refused.  A  Petition  was 
presented  for  leave  to  prove  a  Debt  of  10,000/.;  but 
the  Vice-Chancellor  observed,  that  as  the  Petitioners  had 
bnly  offered  to  prove  a  Debt  of  5,000/.  before  the  Com- 
missioners, they  could'  not  petition  for  leave  to  prove  a 
Debt  of  10,000/. ;  for  it  could  not  be  considered  as  an 
Appeal  from  their  Judgment,  when  10,000/.  was  not 
offered  to  be  proved  bi^fore  them. 

Petition  dismissed. 


Ex  parte  PRICE,  in  re  PALMER. 

14th  March. 

A,  granted  an  ON  the  23d  April  181 1  the  Bankrupt,  Pawner,  agreed 
Annuity  to  B,  to  pay  an  Annuity  of  40/.  during  his  Life,  in  considera- 
secured  by  Bond  tion  of  400/.,  and  a  Bond  and  Warrant  of  Attorney,  of 
and  Warrant  of    ^^^  ^^Sa^  was  given  to  secure  the  same^  and  a  Me- 

^^i^rney,  morial  of  the  Annuity  was  enrolled  on  the  26th  of 

Ytar$  after  he  •^ 

deposited  a  ^pnl. 

Leoie  with  B»  as 

a  further  Security  for  the  payment  of  the  Annuity,  B.  became  Bankrupt, 
Heldy  that  the  subsequent  Security  need  not  be  memoriaUzedy  and  the  usual  Order 
xoas  made  for  the  Sale  of  the  Lease,  valuation  of  the  Armuity,  Spc. 


GA^ES   IN   CHANCERY. 

In  April  1813  the  Petitioner  applied  for  a  fiirther  Se- 
curity for  the  due  payment  of  the  Annuity,  whereupon 
the  Bankrupt  deposited  a  Lease  with  the  Petitioner,  as 
a  further  Security. 

On  the  30th  March  1816  a  Commission  issued 
against  Palmer j  under  which  he  was  declared  a  Bank- 
rupt. 


^33 


1818. 


Ex  parte 

Price 

in  re 

Palmer. 


Hie  Annuity  wa»  paid  only  up  to  the  22d  October 
1815.  The  Prayer  of  the  Petition  was,  for  a  refer- 
ence to  the  Commissioners  to  value  the  Annuity,  and 
to  take  an  Account  of  the  Arrears,  and  that  the  Lease 
might  be  sold,  and  the  produce  applied  in  satisfaction 
of  80  much  of  the  Arrears  and  value  of  the  Annuity,  as 
the  same  (after  payment  of  the  Costs  of  the  Petitioner 
and  of  the  Assignees,  occasioned  by  the  Sale,  and  of 
the  Petition,)  would  extend  to  satisfy;  and  that  the 
Petitioner  might  prove  the  Remainder  of  the  value  of 
the  Annuity. 

Mr.  Heald,  for  the  Petition:— 
The  Petition  would  be  of  course,  but  for  the  circum- 
stance, that  two  years  after  the  Annuity  was  granted, 
and  the  Memorial  registered,  this  Lease  was  deposited 
aa  a  further  Security :  and  it  is  objected,  there  ought 
to  have  been  a  Memorial  of  that  Security ;  but  that 
was  unnecessary,  and  was  not  required  by  the  Annuity 
Act.  No  Case  has  determined  that  a  Memorial  was 
necessary.  If,  at  the  time  of  the  Agreement  for  the 
Annuity,  it  had  been  agreed  to  give  this  Security,  the 
Memorial  must  have  noticed  it,  but  the  Security  was 
not  thought  of,  or  given,  till  two  years  after. 
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Bx  parte 

Price, 

in  re 

Pai^mer. 
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Mr.  Treslove,  contra : — 
Tliis  is  not  within  the  words  of  the  Act,  but  accord* 
ing  to  the  spirit  of  it,  a  Memorial  was  in  this  Case 
necessary. 

The  Vice-Chancellok: — 
This  is  an  equitable  Security  for  a  Debt  payable  in 
the  way  of  an  Annuity.  As  the  giving  of  the  Security 
formed  no  part  of  the  Agreement  on  the  grant  of  the 
Annuity,  it  is  not  within  the  Annuity  Act,  and  no 
Memorial  was  necessary. 

Petition  granted. 


Ex  parte  RATHBONE,  Ex  parte  MYERS, 
in  re  BROWN  and  another. 

14th  March.  ^HES  E  Petitions  came  on  upon  a  rehearing.  The 
Petitions  had  been  decided  by  Lord  Rosslyn.  They 
were  exactly  circumstanced,  and  involved  the  same 
point  as  was  decided  upon  by  Lord  £Ubii  in  Ex  parte 
Bilachbum  {a\  in  tJte  saxne  BajoJuruptoy. 

Mr.  BeU^  and  Mr.  Bicker^tth,  in  support  of  the 
Petitioners. 

Mr.  Cooke,  contra. 

{fl)  10  Yes.  304. 


CASES  IN  CHANCERY. 

The  Vice-Chancellor: — 
I  concur  altogether  with  the  determination  in  Ex 
parte  Blackburn.  Lord  Rosslyn  took  a  distinction 
quite  new,  and  nerer  followed,  viz.  that  if  you  take 
a  Bill  as  a  Security  for  a  Debt,  you  must  give  up 
the  Security,  or  the  Debt  will  be  discharged.  I  say 
with  Lord  Ro$sli/n,  that  the  Bills  were  given  as  a  Se- 
curity for  the  Debts,  but  I  hold  with  Lord  Eldon^  that 
Ae  Party  has  a  right  to  prove  his  Debt,  after  deducting 
what  he  has  received  in  respect  of  the  Bills.  The 
Petitions,  therefore,  must  be  granted,  and  proof  allowed 
as  prayed;  and  the  Petitioners  must  be  paid  Interest  on 
the  Dividends  for  the  Sum  proved,  the  Assignees  hav- 
ing retained  the  Dividends,  upon  the  Claim  made  under 
the  Commission  by  the  Petitioners. 


1818. 

Ex  parte 

Rathbone 

and  another, 

in  re 

Bkown 
and  another. 
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1818. 
* . ' 

14th  March. 

Sale  of  Goods, 
to  be  paid  for  at 
the  end  of  the 
year  pt  which 
they  were  pur- 
chased, M  if 
wxidfor  before 
the  end  of  the 
year,  «o  per  cent. 
Discount  to  be 
all&wed.     They 
were  not  paid 
for  within  the 
year,  and  held 
on  the  Bank- 
ruptcy of  the 
Purchaser,  that 
proof  could  not 
be  made  of  the 
whole  Debt, 
without  deduction 
for  DisannU. 


Ex  parte  PIGOU  and  another,  in  re  HARVEY.  . 

IHE  Petitioners  were  Gunpowder  Manufacturers, 
and  sold  Gunpowder  to  Harvey,  the  Bankrupt,  to  the 
amount  of  2,144/.  Qs.  2d.,  who  bought  the  same  to 
sell  again.  The  Gunpowder  was  to  be  paid  for  on  a 
credit  of  twelve  months,  or  20  per  cent.  Discount  upon 
prompt  payment;  the  twelve  months  being  calculated 
from  the  end  of  the  current  year  in  which  the  Sale  of 
the  Goods  was  made,  and  the  Purchaser  not  entitled 
to  the  Discount  unless  Payment  was  made  within  the 
current  year  in  which  the  Goods  were  purchased.  The 
Account  between  the  Petitioners  and  the  Bankrupt  wa» 
thus  stated : — 

£.    s,  d. 
Dec.  31, 1814:— To  Balance  remaining        98  14    8 

To  amount  of  Gunpowder  supplied  from 

i8t  Jan.  1815  to  31st  Dec  1815      -1,344    3    6 

To  amount  of   Gunpowder  supplied 

1st  Jan.  1816  to  21st  Fek  1817      -      701  ii  — 


£.  2,144    9     2 


On  the  1st  March  1817  a  Commission  of  Bankrupt 
issued  against  Harvey,  under  which  he  was  found  Bank* 
rupt,  and  Assignees  chosen.  The  Petitioners  applied 
to  prove  the  Debt,  but  the  Commissioners  refused  to 
admit  proof  of  the  whole  Sum  of  2,144/.  9^*  ^^-  insist- 
ing, that  the  Petitioners  were  bound  to  deduct  20  per 
cent.  Discount  from  the  amount  of  their  demand^  and 
only  prove  for  the  residue,  but  allowed  a  claim  for  the 
full  amount  till  the  opinion  of  the  Lord  Chancellor  was 
9 
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obtained.    The  Petition  prayed  that  the  Petitioners 
might  be  allowed  to  prove  the  whole  of  this  Debt. 

The  Petition  was  supported  by  Affidavit. 

The  Solicitor  General^  in  support  of  the  Petition^ 

Mr.  Cooke,  and  Mr.  Pemberton,  contra : — 
The  Case  of  Ex  parte  Ainsworth{a)  is  in  point  to 
show  that  the  Commissioners  were  right  in  insisting 
upon  a  deduction  of  20  per  cent.    That  Case  has  been 
acted  upon  ever  since  by  Commissioners. 

The  Vice-Chancellor  : — 
It  may  be  difficult,  in  legal  reasoning,  to  arrive  at  the 
conclusion  in  £r  parte  Ainsworth.  Lord  Rosslyn  seems 
to  have  come  to  that  Decision,  as  a  rule  of  expediency, 
to  avoid  the  Frauds  which  might  otherwise  be  prac- 
tised: and  as  that  Case  has  ever  since  been  acted 
upon,  I  shall  not  now  depart  from  it.  The  proof  must 
be  a^  in  that  Case. 


1818. 
' < ' 

Ex  parte 

Pioou 

and  another, 

in  re 

Harvet. 


(a)  See  Mr.  Cooke's  Note     p.  191,  £d.  5,  and  S.  C.  4 
pfthisCase^  Cooke's  B.  Law,     ¥68.678. 
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Ex  parte  RICHARDSON  and  others^  in  re  HODSON 
and  others. 

11th  fiAd  14th 

Mat-ch. 

Testator  disposes  On  the  «6th  March  1808,  Articles  of  Partnership,  for 

qfhis  Fn^perty  fourteen  years/  were  entered  into  by  James  Hodson  and 

by  his  Willy  and  j^mes  Hai^eaves,  in  the  business  of  Timber  Merchants ; 

directs  a  Trade,  ^ ^  .^  ^^  thereby  agreed,  that  the  Parties  should  ad- 

tn  whtch  he  xoas  •   •  7  o^     i.    ai.     i»  n      •       o 

1  fo  Ic  vance,  into  one  joint  Stock,  the  following  Sums ;  viz.- 

carried  on  after    Hodson,  in  the  value  of  Timber  and  in  Cash,  3,000/., 

his  death.    Held,  and  Hargreaves  5,000/.,  amounting  together  to  8,000/.^ 

that  only  the  Tes-  ^]^ieh  was  to  be  the  Capital  for  carrying  on  the  Business. 

tators  Capita  m  jj^^g^.^^.^^  ^^g  to  receive  Interest  for  the  2,000/.  which 

liable  t  th  Cre-  ^®  advanced  towards  the  Capital,  beyond  that  which 

ditors  of  the         Hodton  advanced.    The  Profits  of  the  Business  were  to 

Trade,  v^ho  be  applied  in  payment  of  that  Interest  and  of  Rent, 

became  such  after  ^^^  ^^^  ^q  pg,.  ^^q^^  q^  ^he  Profits  were  to  be  paid 

the  Testators        ^^  Hodson,  as  a  compensation  for  his  skill  and  trouble 

ih£v  had  no  fur-    ^  *^®  management  of  the  Business ;  and  the  Balance 

ther  Claim  vpon    9^  the  Profits  were  to  be  added  to  the  Capital  of  8,ooO  /. 

his  Assets.  (unless  the  Parties  otherwise  agreed)  until  such  Capital 

should  amount  to  10,000/.;  and  when  the  Capital  was 

increased  to  that  sum,  the  Profits  were  to  be  equally 

divided.    It  was  also  provided,  that  in  case  of  the  death 

of  Hodson,  the  Partnership  should  cease ;  but  if  Har- 

greaves  died  before  the  expiration  of  the  fourteen  years, 

the  Partnership  was  to  continue  between  Hodson  and 

such  person  as  Hargreaves  should,  by  any  Writing  in 

his  life-time  under  his  hand,  or  by  his  Will,  declare  to 

be  his  Successor  in  the  concern,  until  the  end  of  the 

term. 


CASES    IN  CBANCEHY. 

S^itgteaves  died  isth  Sept€^i)J[>Qr  iSis^  having  made 
bis  Will  gth  June  1812.  la  substance  it  was  thus: — 
he  directed  his  Debts,  Funeral  Expenses,  and  th|^ 
Charges  of  the  Probate  of  his  Will  to  be  paid ;  and  be- 
queathed to  his  Wife,  Mety  ffargreaves,  for  and  during 
so  much  of  her  natural  life  as  she  should  remain  his 
Widow,  an  Annuity  of  Qool^  payable  half-yearly: 
he  then  gave  and  devised  to  W'Mf  N*  £,  and  J.  R, 
their  Heirs  and  Assigns,  Seven  Messuages,  at  Xiver- 
pool ;  and  some  vacant  and  unbuilt  Land  upon 
Trust,  to  pennit  his  Wife  to  receive  the  Rents  dur- 
ing so  much  of  her  natural  life  as  she  should  remaia 
his  Widow ;  and  after  her  decease  or  iparriage,  upon 
Trust,  to  sell  the  same,  with  an  option  to  his  Son, 
W,  A.  Hf  or  if  he  should  decline,  to  his  Dau^ter, 
M.  C.  H,  to  purchase  the  same  at  a  valuation;  and 
directed  that  the  produce  of  the  Sale,  and  the  Rents 
and  Profits  in  the  mean  time,  should  sink  into  and  be- 
come part  of  the  residue  of  his  Estate  and  Effects, 
afterwards  disposed  of  by  his  Will.  He  then  gave  to 
his  Wife,  for  and  during  so  much  of  her  natural  Ufe  as 
she  should  remain  his  Widow,  all  his  other  Messuages 
or  Tenements  in  lAverpoQl  (those  only  excepted  which 
he  afterwards  devised  to  his  Son,  W.  A.  H,),  and  the 
use  of  all  his  Household  Goods,  Plate,  &c.;  but  in 
case  his  Wife  married  agaiii^  he  gave  her  for  her  life  an 
Annuity  of  250/.,  payable  half-yearly,  and  such  parts 
only  of  his  Household  Goods  and  Furniture  as  s^e 
mi^t  choose,  not  exceeding  in  value  aoo/.;  andaft/er 
the  death  or  second  marriage  of  his  Wife,  he  directed 
his  Household  Goods,  S(c.  to  be  sold^  and  the  pro- 
duce to  become  part  of  the  residue  of  his  Estate  and 
Effects.    He  then  d^vked  to  his  Son  W.  A.  £,  his 


1818. 
Ex  parte 

RXCHARBSOK 

and  others, 

in  re 

Honsox 

and  others. 
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HlCHARDSON 

and  others, 
in  re 

HODSON 

and  others. 
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Heirs  and  Assigns  for  ever,  all  his  new  Brewhouse, 
&c.,  and  the  Messuage  in  the  Testator's  occupation, 
and  all  the  Debts  due  to  him  at  his  decease  in  his 
business  as  a  Brewer^  contracted  since  his  Son  attained 
twenty-one,  together  with  so  much  out  of  his  Personal 
Estate  as  should  amount  to  the  Sum  of  10,000/.  The 
Testator  then  directed  his  Executors  to  place  out  and 
continue  at  Interest  on  Mortgage  a  Principal  Smn, 
arising  from  his  Personal  Estate,  sufficient  to  pay  bis 
Wife's  Annuity  of  500/.,  or  250/.  in  case  she  married. 
And  he  gave  his  Executors  the  Sum  of  5,000  /.,  or  such 
other  Sum  as  would  produce  by  the  annual  Interest 
250/.,  upon  Trust,  to  place  the  same  on  Mortgage, 
and  apply  the  Interest  for  the  use  of  his  Daughter 
M.  C.  H,  from  the  time  of  his  decease  until  she  at- 
tained twenty-one,  and  on  attaining  twenty-one,  he 
gave  her  5,000/.  at  her  own  disposal ;  but  in  case  she 
died  under  that  age,  leaving  Issue,  the  same  to  go  to 
auch  Issue  at  twenty-one ;  but  if  she  left  only  one  Child, 
then  to  go  to  such  Child  at  twenty-one.  He  then  gave 
his  Executors  20,000/.  Sterling,  in  Trust,  to  place 
the  same  at  Interest,  on  Mortgage  or  in  the  Funds ; 
and  directed  the  Interest  and  Dividends  to  accu- 
mulate until  his  Daughter  attained  twenty-one,  and 
after  that  time  to  stand  possessed  of  that  Sum  and 
the  accumulations,  for  his  Daughter  during  her  life ; 
and  after  her  decease,  in  trust,  for  the  Issue  of  his 
Daughter,  if  more  than  one,  as  Tenants  in  Common, 
payable  at  twenty-one ;  but  if  only  one  Child,  to  such 
Child,  their,  his,  or  her  Executors,  &c.;  but  if  his 
Daughter  should  die  under  twenty-one,  without  Issue, 
then,  in  Trust,  to  stand  possessed  of  the  20,000/.  and 
AccumuhtionS;  and  also  of  the.5,ooo/«  and  the  Aceu 
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mulations,  for  the  benefit  of  his  Wife  during  so  much 
of  her  natural  Life  as  she  should  continue  his  Widow. 
In  case  his  Daughter  should  die  without  Issue  who 
should  live  to  attain  twenty-one,  the  20,000/.  and  the 
Accumulations  not  then  disposed  of,  to  sink  into  the  Re- 
sidue ;  and  in  like  manner,  in  case  his  Daughter  should 
die  under  twenty-one,  without  having  Issue  who  should 
attain  twenty-one,  the  Sum  of  5,000/.,  which  she  would 
be  absolutely  entitled  to  at  twenty-one,  should  sink  into 
the  Residue,  subject,  as  to  the  said  Sum  of  20,000/.,  to 
the  life  Interest  of  his  Wife,  in  the  event  of  her  continu- 
ing his  Widow  as  aforesaid.  He  then  gave  his  Daughter^ 
after  the  decease  of  his  Wife,  his  Plate,  if  she  attained 
twenty-one,  but  in  case  she  died  under  that  age,  he  be- 
queathed the  same  to  his  Son,  if  then  living.  He  then 
gave  a  Horse  to  his  Wife ;  to  his  Nephew,  H.  H,  %^L 
per  Annum  until  twenty-four,  when  he  gave  him  500/. 
He  gave  also  unto  each  and  every  of  his  the  Testator's 
Children,  living  at  his  decease,  or  bom  in  due  time 
afterwards,  the  Sum  of  5,000/.  payable  at,  twenty-one, 
with  a  provision  for  maintenance  in  the  mean  time. 
The  Will  then  proceeded  thus : — ''  And  whereas  it  is  my 
Will  that  the  Residue  of  my  Estate  and  Effects,  Real, 
Leasehold,  and  Personal,  shall,  from  the  the  time  of  my 
decease,  accumulate  for  the  benefit  of  my  said  Son  and 
Daughter,  and  their  respective  Issue,  in  equal  Moieties, 
and  that  the  Rents  and  Interest  thereof  shall  not  be 
received  by  them  until  the  attainment  to  the  age  of 
thirty  years,  except  in  the  case  of  Marriage,  with  the 
consent  of  his  Executors  or  a  majority  of  them,  in  which 
(event  they  should  be  entitled  to  the  Rents  and  Interest 
thereof  at  their  ages  of  twenty-one ;  Now  I  do  hereby 
give  and  devise  all  the  rest,  residue  and  remainder  of 
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my  Estate  and  Effects,  Real,  Leasehold,  and  Personal, 
unto  my  Executors  hereinafter  named,  their  Heirs,  Exe- 
cutors, &c.,  upon  Trust  as  to  one  Moiety  thereof,  fotthe 
benefit  and  advantage  of  my  saidSon  during  his  Life,  from 
and  after  attaining  thirty,  or  twenty-seven  years,  in  case 
of  his  Marriage  before  twenty-seven,  with  the  consent  of 
his  Executors  or  a  majority  of  them ;  and  from  and  after 
the  decease  of  my  said  Son,  then  in  trust  fbr  the  Chil- 
dren of  my  said  Son  who  should  be  living  at  the  time  of 
his  decease,  and  the  Issue  of  such  of  them  as  should  be 
then  dead  (such  Issue  taking  their  deceased  Parents' 
share),  as  Tenants  in  common,  their  Heirs,  Executonr, 
8cc.;*and  upon  Trust,  as  to  one  other  Moiety  thereof, 
for  the  benefit  and  advantage  of  my  said  Daughter  from 
and  after  her  attainment  to  the  age  of  thirty  years,  ot 
twenty-seven  years,  in  case  of  her  Marriage  before  het 
age  of  twenty-seven,  with  the  consent  of  my  Executors 
hereinafter  named,  or  a  majority  of  them ;  and  firom  and 
after  her  decease,  in  trust  for  the  Children  of  my  said 
Daughter  who  shall  be  living  at  the  time  of  her  de* 
cease,  and  the  Issue  of  such  of  them  as  shall  be  then 
dead^such  Issue  taking  their  deceased  Parents' share), 
as  Tenants  in  common,  their  Heirs,  8cc,     It  is  my  Will, 
and  I   hereby  direct,   that  in  case  my  said   Son  or 
Daughter  shall  die  without  lawful  Issue,  the  Fortune 
by  me  given  and  devised  to  him  or  her  fbr  Life  sh^l 
go  to  the  Survivor,  his  or  her  Heirs,  Executors,  -Ad* 
ministrators  and  Assigns,  subject  nevertheless  to  the 
Life  Estate  of  my  said  Wife  therein  as  hereinbefcre  pro- 
vided for  her,  in  the  event  of  her  surviving  my  said 
Daughter  and  continuing  my  Widow  ;  and  that  in  case 
my  Daughter  shall  die  under  twenty-one,  without  leaving 
Issue,  the  said  Sum  of  5,000/.  hereinbefore  given  to 
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her,  aliall  in  like  manner  go  over  to  my  said  Son,  his 
Executors,  8cc. ;  but  if  my  Son  and  Daughter  shall  both 
die  without  leaving  lawful  Issue,  or  either  of  them,  or 
any  Brother  or  Sister  to  be  bom  surviving  them,  I 
give  and  devise  all  the  said  rest  and  residue  of  my  said 
Estate,  Real,  Leasehold,  and  Personal,  together  also 
with  the  said  Sum  of  5,000  L  in  the  event  of  my  Daughter 
4ying  imder  twenty-one  years  of  age,  and  the  said 
Sum  of  20,000  /.  hereinbefore  bequeathed  to,  or  in  Trust 
fbr  him  and  her  Children,  subject  as  aforesaid,  unto  my 
Nephews  W.  H.  and  R.  H,  8cc. ;  and  to  my  said  Ne- 
phew J.  H.  Hf  and  to  my  Nieces  MrD,  and  S^  H, 
their  Executors,  8cc.  as  Tenants  in  Common;  but  in 
case  my  said  Niece  M.  D,  shall  die  without  leaving 
lawful  Issue,  or  to  the  Issue  of  any  Child,  it  is  my  wiU 
that  her  One-fifth  part  of  the  said  Property  shall  go  to, 
and  I  hereby  give  and  devise  the  same  from  and  imme* 
diately  after  her  decease,  unto  my  said  Nephew  J.  H.  H^ 
his  Heirs,  Executors.  Administrators  and  Assigns  for 
ever/'  The  Testator  then  directed,  that  in  case  of  anj 
deficiency  of  his  Wife's  Income  of  500  Z.  per  Annum, 
or  250  Z*  in  the  event  aforesaid,  should  be  made  good 
out  of  his  Son's  Moiety  of  the  Residue ;  and  he  dir 
rected  that  the  20,000/.  given  in  Trust  for  his  Daughter 
should  be  laid  out  in  the  purchase  of  a  Freehold  or 
Copyhold  Estate  of  Inheritance,  upon  the  Trusts  before 
mentioned ;  and  that  the  whole  residue  and  remainder 
of  his  Personal  Estate  should  be  placed  out  at  Intei^est 
upon  Mortgage,  in  thenames  of  his  Executors,  as  ofteit 
a»  the  same  should  amount  to  300 1  It  was  his  further 
WilVthat  the  Fortune  bequeathed  to  his  Daughter  (the 
5,000/.  excepted!)  should  be  for  her  sole  and  separate 
use ;  and  further,  that  in  case  his  Son  should  be  un- 
fortunate in  Business,  or  otherwise   embarrassed,  it 
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should  be  In  the  power  of  his  Executors  to  advance 
him  from  time  to  time  any  Sum  or  Sums  of  Money 
from  the  Rents,  Interests,  and  Dividends  of  his  Moiety 
of  the  Residue,  not  exceeding  one-half  of  the  yearly 
amount.  The  Will  then  proceeded  thus,  "  /  declare 
tJiat  my  Executrix  and  Executors  shall  be  my  Succes90rSf 
for  the  beiiefii  of  my  Estate^  in  a  BusinesSy  which  I  now 
carry  on  in  Partnership  with  James  Hodson,  of  Liverpool^ 
Timber  Merchant,  under  certain  Articles  of  Partnership" 
He  then  gave  a  Legacy  of  30/.  to  £.  A,  and  appointed 
his  Wife,  and  W.  M,  N.  JB.  and  J.  R,  Executrix  and 
Executors  of  his  Will,  and  gave  to  the  Executors 
50/.  each  ;  and  declared  that  the  Receipt  of  his  Trus- 
tees should  be  a  full  discharge  to  Purchasers,  and 
that  his  Executors  should  not  be  chargeable  for  any 
losses  which  might  happen  to  his  Estate  without  their 
wilful  default,  nor  for  more  than  they  should  severally 
actually  receive,  but  only  for  his  and  their  own  acts ; 
and  that  they  should  retain  their  expenses  in  the 
performance  of  the  Trusts  of  the  Will. 

By  a  Codicil  to  his  Will,  2d  September  1812,  be 
gave  a  further  Annuity  to  his  Wife  of  300/.  during  her 
Life. 


The  Executors  of  Hargreaves  dec]med  to  cany  on  the 
Business ;  but  Mary  Hargreaves  the  Executrix,  at  the 
instance  of  her  Son  and  Daughter,  agreed  to  continue 
the  Business,  which  was  done  accordingly,  under  the 
management  of  Hodson;  and  on  the  16th  June  1813, 
Mary  Hargreaves  alone  proved  the  Will  of  her  Hub-* 
band,  the  Executors  declimng  to  act  as  sueh,  if  th^^ 
Business  wa3  carried  on. 
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At  Hargreavaf  decease  there  was  due  to  him^  on  the 
Balance  of  his  Account  of  Capital  brought  into  the 
concern,  7,1 45i.  185.  11  d,,  and  to  Hodson,  2,377/. 
13  <•  Bd.,  exclusive  of  their  respective  Shares  of  the 
Profits  of  the  BusinesB,  which  were  adjusted  up  to 
Hargreaves^  death,  and  amounted  to  18,567/.  is*  10 d. 

In  the  beginning  of  the  year  1815,  the  Partnership 
sustained  heavy  losses,  by  a  fall  in  the  price  ^f  Timber 
and  otherwise;  and  Hodsan  applied  to  Maty  Hargreaves 
for  a  further  advance  of  Money ;  and  in  consequence, 
she,  as  the  Executrix  of  her  Husband,  sold  out  Stock, 
which  produced  9,064/.  a«.  8J.,  which  was  paid  to 
Hadaon^  and  for  which  the  Executrix  had  Credit  in  the 
Partnership  Books,  in  the  Account  which  contained  the 
particulars  of  Capital  advanced  by  the  Testator  in  his 
life-time ;  and  shortly  after,  a  further  advance  was  made 
to  the  Concern  of  2,360/.  34.  iid,,  the  produce  of 
part  of  the  Testator's  Stock ;  and  for  which  like  Credit 
was  given  in  the  Partnership  Books. 
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Between  the  period  when  the  two  Advances  were  thus 
made,  a  Security  was  exeouted  by  the  Bankrupts  to  the 
TVustees  in  the  Settlement  made  previous  to  the  Mar- 
riage of  the  Testator's  Daij^hter,  17th  April  1815,  for 
the  Sum  pf  2,850/.,  of  certain  Real  Property  belonging 
to  the  Copartnership,  purchased  with  their  Funds; 
which  Security  was  given  in  part  of  the  Sum  of  5,000/. 
bequeathed  by  the  Testator  to  his  Daughter. 

On  the  24th  August  1817,  a  Commission  issued 
against  Hodson  and  Mary  Hargreaves,  under  which  they 
were  found  Bankrupts ;  and  Assignees  were  chosen. 

Vol.  ni.  L 
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At  a  Meeting  of  the  CommisdionerSy  25th  November 
1817,  Mary  Hargreaves  proved  a  Debt  of  8,844 1.  .6  s.  7  i. 
for  so  much  Money  by  her,  a^  Execittrii,  lent  ahd 
advanced,  out  of  her  late  Husband's  Estate,  to  heirdelf 
and  Hodson  before  the  Bankruptcy ;  beihg  the  before 
two  mentioned  Sums  of  9,064/.  25.  8^.  and  2,603/.  115. 
after  deducting  the  Amount  of  the  Security  given  to 
the  Trustees  of  the  Daughter's  Settlement. 

The  Partnership  obtained  great  Credit  in  consequence 
of  James  Hargreaves  being  a  Partner,  and  from  the  Re- 
presentations made,  after  his  death,  that  his  R^prei^tetr- 
tafitives  continued  to  be  Partners  in  the  Concern ;  asrd 
Mary  Hargreaves,  in  confirmation  of  such  representa- 
tions, sent  a  Note  to  J.  Moss,  Esquire,  Banker,  in 
Liverpool,  at  the  request  of  Hodson,  representing  that 
she  ivas  sole  Executrix  ^of  her  Husband,  in  consequetoce 
of  which  she  had  full  power  to  act  as  a^artner  in  the 
Concern  of  Hodson  and  Co.,  and  in  whatever  way  she 
might  judge  to  be  beneficial  to  the  interest  of  the 
Estate. 


Under  these  circumstances  the  present  Petition  wa& 
presented  by  the  Petitioners  (th«  Assignees  of  the  Bank- 
rupts), they  being  advised  that  Mary  Hargreaves  was  Hot 
entitled  to  prove  the  aforesaid  Sum  of  8,844/.  41.  jd., 
or  any  other  Sum  of  Money,  as  a  Debt  under  die  Com- 
mission, until  all  the  other  Creditors  of  the  Concern 
were  paid;  because  the  Monies  advanced  by  het  as 
Executrix,  were  for  the  purpose  of  paying  the  Debts  of 
the  Copartnership,  contracted  by  Hodson,  by  virtue  of 
and  under  the  Articles  oT  Paitoeri^M]f>,  to  the  perfotin- 
afice  of  wMch  the  personal  Representatives  of  fKtr^ran^ 
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y^tt  bound,  under  the  Cotrenanta  therein  contained, 
and  of  the  Directions  given  in  and  by  his  Will.  The 
Prayer  of  the  Petition  was,  that  the  Proof  might  be 
expunged. 

Sir  S.  Romilly,  Mr.  Cooke,  and  Mr.  Bickerstethy  for 
the  Petitioners : — 
The  Profits  of  this  Trade  were  to  form  part  of  the 
Testator's  Assets ;  and  the  Trade  being  directed  to  be 
carried  on  by  the  Executrix,  she  was  entitled  to  employ 
part  of  his  Assets  in  support  of  the  Trade.  The  Lega- 
tees, the  Son  and  Daughter,  could  not  be  paid  the 
Legacies  left  to  them  by  the  Testator,  unless  out  of  the 
Profits  of  this  Trade ;  it  was  carried  on  for  their  benefit, 
and  they  most  be  considered  as  Partners.  The  principal 
Legacies  left  to  the  Son  atid  Daughter  were  not  payable 
untfl  twenty-seven  if  married,  or  at  thirty  if  unmarried, 
which  was  about  the  time  the  Articles  of  Partnership 
would  expire.  In  Ex  parte  Garland  (a),  Lord  Eldon 
puts  this  Case :  "  A  Tradesman  directs  the  Trade  to 
be  canied  on  for  the  benefit  of  a  Son,  giving  him  a 
Legacy  of  50,000/.  It  is  difficult  to  say,  that  Legacy 
must  not  be  liable ;  and  yet  it  is  very  difficult  to  say 
it  shall  be  liable,  consistently  with  saying,  Legacies  to 
others  shall  not ;  unless  upon  this,  that  the  Legacy  is 
given  by  the  same  Will,  for  the  benefit  of  the  same 
Person,  who  is  to  have  the  benefit  of  the  Trade.*'  When 
a  Testator  directs  a  Trade  to  be  carried  on,  his  Assetd 
are  liable  to  the  Debts  of  that  Trade ;  and  if  he  directs 
it  to  be  carried  on  for  the  benefit  of  certain  individuals, 
they  become  Partaaers  in  the  Trade.    In  liankey  y. 
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Hammock  (b\  the  Testator's  Assets  were  held  liable  to 
the  Creditors  of  the  Trade  directed  by  the  Testator  to 


(i)  That  Case  is  referred  to 
tinder  the  name  of  Hankey  v. 
Hammond^  in  Mr.  Cooke's  B.  L. 
p.  67,  ed.  5,  and  by  the  Lord 
Chancellor  in  Ex  parte  Garlandy 
10  Ves.  p.  113  in  Note,  and 
lb.  p.  119.  Mr.  Cookcy  in  the 
course  of  his  Argument,  said, 
he  thought  the  Lord  Chancel- 
lor's Note  of  the  Case  was 
taken  at  the  hearing  of  the 
Cause,  but  that  his  Note  was 
made  when  the  Cause  came 
on  for  further  directions.  The 
following  state  of  that  Case, 
when  it  came  on  for  further 
directions,  is  taken  from  the 
Register's  Book,  30th  Nov. 
1786.  "  This  Cause  having 
**  received  a  hearing  on  the  2d 
"  Dec.  1784,  before  the  M«fcr 
'^  of  the  Rolls,  in  the  presence 
^'  of  Counsel,  and  the  Plead- 
^^  mgs  being  then  opened,  and 
"  the  scope  of  the  Plaintiflf's 
"  BiH  being,  that  an  Account 
'^  might  be  taken  of  the  several 
^^  Debts  which  had  been  con- 
'^  tracted  and  become  due  to 
'^  the  Plainti&  in  the  course  of 
*^  canying  on  the  trade  in  the 
^  Pleadings  mentioned,  and  an 
"  Account  thereof  which  re- 
*^  mained  unsatisfied ;  and  that 
**  what  should  appear  to  be  due 
^  on  the  taking  of  such  Ac- 


'^  count  might  either  be  paid 
"  by  the  Defendants,  or  some 
"  of  them,  by  and  out  of 
"  the  Sums  of  Money,  Stock, 
*'  and  Eflfects  belonging  to  the 
"  said  Trade,  or  employed 
''  therein,  smce  the  death  of  the 
*^  Testator  John  Hammock^  in 
"  the  Pleadings  mentioned, 
^'  come  to  the  hands  of  the 
"  Defendants  John  Ruse  and 
"  Thomas  Jackson,  his  Execu- 
^^  tors,  or  by  and  out  of  the  Es- 
^*  tate  and  Effects  of  the  said 
"  Testator;  and  that  an  Ac- 
"  count  might  be  taken  of  the 
^'  several  Sums  of  Money  come 
''  to  the  hands  of  the  said  De- 
"  fendants,  or  either  of  them  ; 
^*  and  that  an  Account  might 
<<  also  be  taken  of  all  the  said 
''  Testator's  Debts  and  Funeral 
^^  Expences,  and  an  Account 
<<  of  his  personal  Estate  pos- 
<<  sessed  by  the  said  Defend- 
"  ants ;  and  that  his  personal 
''  Estate  might  be  applied  in  a 
"  course  of  Administration  ; 
''  and  that  the  Plaintifis  might 
"  be  paid  their  demands,  either 
"  out  of  the  Fimd  aforesaid,  or 
'^  out  of  the  general  personal 
''  Estate  of  the  said  Testator; 
'^  the  Plaintiffs  for  those  pur- 
''  poses  (amongst  other  things) 
.^'  charging  that  the  said  Johm 
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be  carried  on  after  his  death.    It  is  true,  that  in  Ex 
parte  Garland,  the  Lord  Chancellor  appears  to  have 


^  Hammock,  a  Com  Chandler 
**  and  Lightennan,  being  poe- 
''  sessed  of  a  very  considerable 
^  personal  Estate,  made  his 
"  Will,  bearing  date  the  29th 
<<  day  of  December  1777,  and 
^  thereby(among  other  things), 
«<  after  directing  payment  of  his 
**  Debts  and  Funeral  Expences, 
'*  bequeathed  to  his  Children 
^  some  pecuniary  Legacies,  as 
"  therein  mentioned,  and  ap- 
**  pointed  the  Defendants, /oAn 
*'  Rme  and  Thomas  Jacksm, 
"joint  Executors  of  his  said 
"  Will ;  and  as  concerning  the 
'*  Residue  of  his  Effects  and 
"  Estates,  both  real  and  per- 
''  sonal,  (after  payment  of  his 
**  Debts,  Funeral  Expences, 
<<  and  Legacies,)  he  devised 
"  and  bequeathed  the  same 
"  unto  his  Wife,  the  Defendant 
'^  Sarah  Hammock^  for  her  own 
**  use,  for  her  Life,  provided 
*^  she  should  so  long  continue 
<•  his  Widow;  and  desired  that 
*'  ahe  should  cany  on  his  said 
"  Trade  and  Business  for  the 
''  benefit  of  herself  and  Chil- 
'*  dren ;  and  from  and  after  the 
*^  Decease  or  Marriage  of  his 
^^  said  Wife,  which  should  first 
**  happen^or  if  she  should  enter 
^into  Partnership  with  any 
^  Person  or  Peraons  after  his 
**  decease,  then  and  in  either 


**  of  the  said  Cases,  he  directed 
^'  his  said  Executors  to  sell  all 
*^  his  said  residuary  Effects  and 
'^  personal  Estate,  and  to  lay 
"  out  the  Monies  arising  by 
'*  Sale  thereof  in  the  pubhc 
"  Funds,  or  other  good  Secu- 
"  rities,  as  his  said  Executors 
'^  should  think  fit,  and  to  apply 
^  the  Interest  and  Profits  there- 
''  of  for  die  benefit  of  his  Chil- 
*'  dren  as  therein  mentioned ; 
^  and  the  said  Testator  directed 
*'  that  if,  upon  examination  of 
"  his  Business,  and  a  strict 
'*  inquiry  into  the  state  of  his 
'^  Afiairs,  it  should  be  found 
"  that  his  Trade  should  be  de- 
<<  clining,  and  in  a  losing  way, 
^  then  all  his  said  residuary 
"  Estate,  except  his  Buildings 
"  which  he  had  by  Lease  or 
^'  Leases,  should  be  sold,  and 
"  his  said  Buildings  let  by  his 
"  said  Executors  for  the  benefit 
''  of  his  said  Wife  andChildren 
*'  until  the  youngest  of  his 
<'  Children  should  attain  the 
"  age  of  twenty-one  years,  and 
«  that  the  same  should  be  sub- 
*'ject  to  and  under  the  like 
'^  directions  and  appointment 
"  as  his  said  residuary  Estate : 
«  —That  the  said  J.  Hammock 
''  afterwards  died,  and  the  De- 
"  fendants,  John  Rase  and 
'<  Thomas  Jackson,  proved  the 
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overruled  that  Decision;  but  the  Oases  were  different $. 
in  the  latter  case  600/.  was  directed,  if  necessary,  to 


"  said  Will ;  and  the  said  De- 
"  fendant  Sarah  Hammocky 
"  Widow  of  the  said  TesUtor, 
"  in  pursuance  of  the  directions 
"  of  the  said  Will,  by  and  with 
«  the  percaission  of  the  said 
''  Executors,  entered  upon  the 
*^  said  Leasehold  Premises  and 
'^the  said  Stock  in  Trade, 
^  and  she  or  the  said  Execu- 
^  tors  also  possessed  the  whole, 
'^  or  so  much  of  the  rest  of  the 
**  personal  Estate  of  the  said 
"  Testator  as  she  could,  and 
"  sufficient  to  satisfy  his  Fu- 
^*  neral  Expences  and  Debts, 
"  witfi  a  very  considerable 
"  surplus,  and,  in  particular, 
"  possessed  various  Sums  of 
"  Money  which  were  due  to 
"  him  at  the  time  of  his  de- 
"  cease,  and  carried  on  the 
"  said  Trade  for  the  space  of 
"  two  years : — lliat  the  said 
"  Defendant  Sarah  Hammock, 
**  in  the  course  of  carrying  on 
"  the  said  Trade,  became  in- 
"  debted  to  the  Plaintiffs,  and 
**  to  several  other  Persons, 
"  in  considerable  Sums  of 
**  Money  : — ^That  t3ie  said 
*^  Defendants  John  Ruse  and 
"  Thomas  Jackson,  the  Exe- 
"  cutors,  in  the  year  1780, 
<<  thought  proper  to  put  a  stop 
**  tb  the  said  Defendant  Sarah 
**  Hammock  canymg  on  the 


^^  said  Trade,  as  being  a  lomg 
'^  Business,  and,  in  consequence 
"  thereof,  possessed  themselves 
*^  of  the  whole,  or  so  much  of 
"  the  Stock  and  Effects  then 
'^  used  in  the  said  Trade,  as 
"  they  could,  and  sold  the  said 
"  Stock  and  Effects  so  employ- 
"  ed  ill  the  said  Trade  at  the 
'^  time  the  same  was  stopped : 
"  — That  the  said  Debts  so  due 
"  to  Plaintiffs  were  contracted 
^'  only  in  the  course  of  the  said 
"  Trade,  and  for  the  benefit 
"  thereof,  and  upon  the  credit 
"  of  the  said  Testator's  Will, 
"  and  therefore  the  Stock  and 
'^  Effects  belonging  to  the  said 
"  Trade,  or  employed  therein 
^'  at  the  time  the  same  was 
"  stopped,  >vhich  came  to  the 
^'  hands  of  the  said  John  Ruse 
^  and  Thomas  Jackson,  or  the 
''  Estate  and  Effects  of  the  said 
^'  Testator,  ought  to  be  liable 
^^  to  make  good  the  Debt  con- 
''  tracted  with  the  Plaintiffs  on 
'^  account  of  tiie  said  Trade : — 
"  That  by  virtue  of  the  said 
*'  Will,  or  the  directions  therein 
''  contained,  the  Stock  and  Ef- 
'^  fects  belonging  to  the  siud 
*'  Testator  at  the  time  of  his 
"  decease,  and  employed  iathe 
"  said  Trade,  became,  or  ought 
"  to  be  considered,  as  charge- 
"  able  with  the  Money  neces- 
6 
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b^  advanced  for  the  purpose  of  the  Trade ;  plainly  im- 
plying that  only  so  much  of  the  Personal  Estate  should 

"  sary  for  st4)plying  the  exi- 
"  gencies  thereof;  and  as  the 
<<  said  Defendant  Sarah  Ham- 
"  mocky  not  having  any  Pro- 
**  perty  of  her  own,  could  not 
"  cany  on  the  said  Trade  other- 
"  wise  than  upon  the  credit  of 
*'  the  said  Stock  and  Effects ; 
*^  and  that  the  same,  or  the  Tes- 
"  tator's  other  Estate  and  Ef- 
"  fects,  or  a  competent  part 
"  thereof^  ought  to  be  appUed 
"  in  discharge  of  the  Debts 
"  contracted  with  the  Plaintiffs 
^  for  the  purpose  of  carrying 
"  on  the  said  Trade.  Where- 
*'  upon,  and  upon  debate  of  the 
'^  matter  and  hearing  what 
"  was  alleged  by  the  Counsel 
^  on  both  sides,  His  Honor  did 
'^  order  that  it  should  be  re- 
"  ferred  to  Mr.  Holfordj  one  of 
"  the  Masters  of  this  Court, 
**  to  inquire  and  state  to  the 
"  Court  whether  any  and  what 
"  Debts  of  the  said  Testator 
'^  John  Hammock,  at  the  time 
*'  of  his  death,  then  remained 
^  due  and  unsatisfied,  and  to 
"  whom,  and  what  was  the 
^*  amount  thereof;  and  the  said 
"  Master  was  also  to  inquire 
"  and  state  to  the  Court  what 
"  Debts  were  contracted  by  the 
'^  Defendant  Sarah  Hammock ^ 
"  in  carrying  on  the  said  Tes- 
^  tator's  said  Trade  or  Business 


"  since  his  death,  and  the 
"  amount  thereof:  and  it  was 
"  ordered,  that  the  said  Master 
^*  should  also  inquire  and  state 
"  to  the  Court  what  was  the 
"  value  of  the  Stock  in  Trade, 
"  Debts,  Goods,  and  Effects 
"  possessed  by  the  Defendants 
"  John  Ruse  and  Thomas  Jack- 
"  son,  his  Executors,  at  the 
"  time  they  stopped  and  put  an 
"  end  to  the  said  Trade  or 
"  Business,  as  admitted  by 
"  their  Answer ;  ^tinguishing 
"  how  much  there  belonged  to 
"  the  said  Testator  at  the  time 
"  of  his  death,  and  how  much 
"  thereof  was  acquired  by  the 
"  said  Defendant  Sarah  Ham- 
"  mock,  in  the  course  of  carry- 
"  ing  on  the  said  Trade  or 
"  Business  after  the  said  Tes- 
"  tator's  death ;  and  for  the 
"  better  discovery  of  the  matters 
''  aforesaid,  the  usual  directions 
"  were  given :  and  His  Honor 
"  did  reserve  the  consideration 
"  of  the  Costs  of  this  Suit,  and 
"  of  all  further  directions,  until 
'^  after  the  said  Master  should 
"  have  made  his  Report ;  and 
"  any  of  the  Parties  were  to  be 
"  at  liberty  to  apply  to  the 
"  Court,  as  there  should  be  oc- 
"  casion ; — That  in  pursuance 
"  of  the  said  Decree  the  said 
**  Master  J  on  the  17th  day  of 
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be  applicable  to  the  Trade, 
limitation  of  the  liability  of 

"  July  1786,  made  his  Report, 
"  (which  stands  absolutely  con- 
"  firmed  by  an  Order,  dated 
"  30th  day  of  Oct.  1786),  and 
<^  thereby  certified,  that  he  had 
**  made  his  inquiries  by  the  said 
"  Order  directed,  and  that  he 
**  had  caused  two  several  Ad- 
^  vertisements  to  be  published 
"  in  the  London  Gazette,  for 
'^  the  unsatisfied  Creditors  of 
^^  the  said  Testator,  and  the 
''  Creditors  of  the  said  Sarah 
"  Hammock,  his  Widow,  which 
*'  arose  by  her  carrying  on  the 
''  Trade  or  Business  of  her  said 
"  Husband  afler  his  death,  to 
'^  come  in  before  him,  and 
"  prove  their  respective  Debts, 
"  by  a  time  in  the  last  of  the 
''  said  Advertisements  limited 
^*  (and  some  time  since  passed), 
*'  or  in  default  thereof,  that 
**  they  would  peremptorily  be 
'^  excluded  the  benefit  of  the 
'^  said  Decree ;  but  no  Debt  or 
'^  Sum  of  Money  had  been 
"  claimed  before  him  to  be  due 
"  or  owing  from  the  said  Tes- 
'^  tator  at  the  time  of  his  death; 
'^  and  it  did  not  appear  to  him 
**  that  there  was  any  Debt  or 
^'  Demand  of  the  said  Testator 
**  remaining  unpaid ;  but  seve- 
**  ral  Debts  had  been  claimed 
^f  before  him  to  be  due  and 
^  pwing  by  the  said  Defendant 


In  this  Case  there  is  no 
the  Testator's  Assets. 

'*  Sarah  Hammock,  as  Debts 
"  contracted  by  her  in  the 
'^  course  of  carrying  on  the 
"  Trade  or  Business  of  her  said 
"  Husband  after  his  death;  the 
"  particulars  whereof,  which 
"  he  found  to  be  due  on  that 
"  account,  he  had  set  forth  in 
'^  the  first  Schedule  to  his  said 
**  Report  annexed,  and  to  whom 
"  due  respectively,  which  a* 
^  mounted  together  to  the  Sum 
"of  656/.  a*.  7rf.:  And  he 
"  further  certified,  that  the 
"  Plaintifl's,  Thomas  Hmkey, 
"  Joseph  Chaplin  Hankey,  Ste- 
"  phen  Hail,  and  Robert  Han- 
"  key,  had  claimed  before  him 
"the  Sum  of  13/.  9*.  5A: 
"  that  the  said  Plaintiffs, /of^A 
"  Shimpton  and  John  Green- 
"  rilg,  had  also  claimed  the 
"  Sum  of  13/.  a*.  7(/.;  and 
"  the  said  Plaintiffs,  John  Ed- 
"  wards,  Henry  Brown,  and 
"  Edward  Brocksopp,  had  also 
"  claimed  the  Sum  of  9/.  iSs., 
"  as  for  the  Costs  taxed  upon 
"  the  several  Judgments  ob- 
"  tained  by  them  respectively 
"  against  the  said  Defendant 
"  Sarah  Hammock,  as  mention- 
"  ed  in  the  first  Schedule  to  his 
"  said  Report,  to  be  added  to 
"  their  respective  Debts  in  the 
"  said  Schedule  mention^  and 
"set  forth;  bat  which  said  se* 
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Mr.  Bell,  contra : — 
The  Petitioners  are  bound  to  show  that  the  Assets 


^  vera!  Sums  of  Money,  so 
**  daimed  by  the  said  Plain- 
"  tifis  for  the  said  Costs,  he  did 
**  not  consider  himself  at  liber- 
'^  ty  to  allow  as  Debts  con- 
*^  tracted  by  the  said  Defendant 
**  Sarah  Hamntock,  in  canying 
'*  on  the  said  Testator's  Trade 
'^  or  Business  since  his  death ; 
^  the  Actions  upon  which  the 
''  said  Judgments  were  respec- 
<<  tively  obtained  having  been 
"^  commenced  after  the  said 
"*  Trade  was  stopped  and  put 
*'  an  end  to,  as  in  the  Plead- 
^  ings  of  this  Cause  mentioned. 
''  And  the  said  Master  further 
^'  certified,  that  he  found  that 
^  the  said  '1  estator,  at  the  time 
'^  of  his  death,  was  possessed 
'*  of  certain  Warehouses,  Mills, 
**  and  Kilns,  for  the  housing, 
**  grinding,  and  drying  of  Corn 
''  and  Grain,  and  of  the  House 
^  wherein  he  lived,  situate  in 
^'Shad  Thames,  Southwark, 
^  held  by  two  Leases,  one  dated 
"  23d  May  1744,  for  61  years, 
"  at  the  yearly  reserved  Rent 
''of  6/.  6*.,  and  the  other 
**  dated  7th  December  1755, 
^  for  61  years,  at  the  yearly 
"  reserved  Rent  of  5/.  5*.;  on 
**  which  said  Premises  he  did 
^  not  find  that  any  value  was 
**  put  at  the  time  the  said  De- 
^faodants,    John    Rust   and 


'^  Thomas  Jackson,  put  an  end 
'^  to  the  said  Trade  or  Business ; 
''  but  he  found  that  the  said 
^'  Defendants  had  received  the 
^*  Rent  thereof  from  that  time, 
"  at  and  after  the  rate  of  100/. 
^'  per  annum ;  the  particulars 
"  whereof,  and  of  such  other 
'*  Sums  of  Money  as  had  been 
"  received  by  the  said  Defen- 
*'  dants,  John  Rust  and  Thomas 
*'  Jackson,  as  and  for  the  valae 
"  of  the  Stock  in  Trade,  Debts 
**  Goods  and  Effects  belonging 
**  to  the  said  Testator  at  the 
**  time  of  his  death,  he  had 
"  set  forth  in  the  second  Sche- 
'*  dule  to  his  said  Report  an- 
<<  nexed,  which  amounted  in 
"  all  to  the  sum  of  672  /.  10*. ; 
**  but  the  said  Defendants  hav- 
"  ing  paid,  laid  out,  or  dis- 
<<  bursed  for  the  Ground  Rents 
"  of  the  said  Premises,  sQid  for 
^*  the  Land  or  King's  Tax  in 
"  respect  thereof,  and  for  in- 
^*  suring  the  said  Premises 
"  from  Fire,  and  for  valuing 
''  and  appraising  the  said  Stock 
"  in  Trade,  and  for  an  Annuity 
"  of  16/.  per  annum  to  Mrs. 
"  Wright,  secured  by  the  said 
"  Testator's  Bond,  and  other- 
"  wise,  the  several  Sums  of 
**  Money  mentioned  and  set 
<«  forth  in  the  third  Schedule 
<*  to  his  said  Report  annexedi 


»53 

i8i8« 

* V ' 

Zx  parte 

RlCHABDSOir 

and  others, 
in  re 

HODSOK 

and  others. 


154 

*-. w ' 

EKforie 

BlCHAEDftOX 

aud  others, 

in  re 

Hopsoy 

i^od  othora. 


CASES   IN   CHANCERY. 

of  the  Testator  were  liable  to  the  Debts  of  the  Trade ; 
for  if  not,  the  Executrix  was  not  justifiable  in  making 


<'  amounting  in  all  to  the  Sinn 
"  of  173/.  5*.,  which  being  de- 
*<  ducted  from  the  said  Sum  of 
^^672/.  10 J.  (the  amount  of 
''  the  said  second  Schedule), 
"  there  remained  in  the  hands 
''  of  the  said  Defendants  John 
"  Ruse  and  Thomas  Jackson,  in 
^'  respect  of  the  value  of  the 
'*  said  Stock  in  Trade,  Debts, 
*^  Goods  and  Effects  belonging 
<<  to  the  said  Testator  at  the 
**  time  of  his  death,  and  of  the 
*'  produce  thereof,  possessed 
«<  by  them,  on  balance,  the 
••  Sum  of  499/.  5*.;  and  he 
'^  found  that  the  said  Defen- 
^'  dantByJohn  Ruse  and  Thomas 
^<  Jacksofiy  received  as  and  for 
''  the  value  of  the  said  Stock 
<'  in  Trade,  Debte,  Goods  and 
'^  £fifects  acquired  by  the  said 
«  Defendant  Sarah  Mammock, 
*'  in  the  course  of  carrying  on 
<<  the  said  Trade  or  business, 
**  the  jieveral  Sums  of  Money 
^^Jtnentioned  and  set  forth  in 
"  the  .fourth  Schedule  to  his 
"  sfddRe^rtannexed,ampunt- 
^'  ing  in  all  to  the  Sum  of 
«  aoi/.J3if.  84f,.whereoutthe 
**  flaid  Defendants  having  paid 
<'  for  collecting  tmd  getting  in 
<'  the  Debts  due  U>  the  said 
'<  Trade,  and  for  settUng>the 
<*  Acceupts  in  re8pec.t:thereo( 
«  and  otherwise,  the  several 


Sums  of  Money  mentioned 
and  set  forth  in  the  iifth 
Schedule  to  his  said  Report, 
amounting  in  all  to  the  Sum 
of  113/.  19^.  i0(/.,  which 
being  deducted  from  the  said 
Sum  of  801/.  i3«.  Sd.  (the 
amount  of  the  said  fourth 
Schedule),  there  remained 
in  the  hands  of  the  said  De- 
fendants John  Ruse  and 
Thomas  Jackson,  in  respect 
of  the  Sum  of  Money  re- 
ceived by  them  as  and  for 
the  value  of  the  said  Stock 
in  Trade,  Debts,  Goods  and 
Effects  acquired  by  the  said 
Defendant  Sarah  Hammock^ 
after  the  said  Testator's 
death,  on  balance,  the  Sum 
of  687/.  i3«.  iO{/.,  and  the 
before-mentioned  Balance  of 
499^-  5^'i  being  added  to- 
gether, they  made  the  Sum 
of  A,i86/.  i%s.  lod.;  but 
he  found  that  the  Defend- 
ants John  Ruse  and  Thomas 
Jackson,  on  the  3d  ,May 
.1781,  paid  for  the  purchase 
of  850/.  Bank  Three  per 
Cent  Annuities,  and  Com- 
mission, the  Sum  of  486/. 
i%s.  6d.;  and  on  the  14th 
day  pf  Aiigust,  in  the  same 
year,  that  the  said  Defend- 
ants paid  for  the  purchase  of 
250  L  Uke  Annuities,  and 
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the  Advances.    By  carrying  oq  the  Trade,  she  became 
herself  responsible  to  the  Credit(»-s ;  but  the  Creditors 


**  Commission,  the  Sum  of 
"  140/.  6*.  3rf.;  such  Sums  so 
**  paid  for  the  purchase  of  the 
**  said  Annuities,  making  to- 
<'  gether  the  Sum  of  636/.  i8«. 
*'  9^.,  he  found  were  part  of 
**  the  Monies  received  and 
''possessed  by  the  said  De- 
''  fendants,  belonging  to  the 
*^  said  Trade ;  and  the  same 
**  being  deducted  from  the  said 
**Sum  of  1,186/.  18*.  lorf. 
"  (the  total  amount  of  the  said 
*^  Balances),  reduced  the  same 
"  to  the  Sum  of  560/.  os.id,; 
«  and  he  found  that  the  De- 
**  fendants,  John  Ruse  and 
*'  TAoimwJac/:«m,  had  received 
**  the  interest  of  the  said  850/. 
**  and  950/.  Bank  Three  per 
**  Cent  Annuities  since  the 
*'  purchase  thereof  as  aforesaid, 
"  which,  to  the  5th  January 
^  last,  amounted  to  the  Sum  of 
"  161/.  5*.,  and  being  added 
"  to  the  said  last-mentioned 
"  Sum  of  560/.  o*.  id.,  made 
"  together  the  Sum  of  731/. 
"  5*.  1  d,,  which  Sum  he  found 
**  was  then  due  from  the  said 
"  Defendants,  John  Ruse  and 
**  Thomas  Jackson,  on  baQance 
**  of  the  aforesaid  Accounts ; 
**  and  the  same,  with  the  said 
••  85a/.  and  350/.,  making  to- 
"  gether  1,100/.  Bank  Three 
**  per  cent  Annuities,  was  the 


"  clear  net  amount  of  the  Stock 
"  in  Trade,  Goods  and  Effects, 
"  belonging  to  the  said  Testa- 
'<  tor,  and  acquired  by  the  said 
"  Sarah  Hammock^  at  the  time 
«  the  said  Defendants  stopped 
'<  and  put  an  end  to  the  said 
"  Trade  and  Business,  and  of 
"  the  produce  thereof,  over  and 
**  besides  the  before-mentioned 
''  Warehouses,Mills,Kilns,and 
"  Dwelllng-House.  And  this 
'^  Cause  coming  on  this  present 
"  day  to  be  heard  before  His 
"  Honor^  for  further  directions, 
"  and  as  to  the  matter  of  Costs, 
"  reserved  by  the  said  Decree, 
"  in  the  presence  of  Counsel  on 
"  both  sides,  upon  debate  of  the 
'^  matter,  and  hearing  the  said 
**  Decree,  dated  sd  December 
"  1784,  the  said  Master^s  Re- 
"  port,  dated  17th  July  1786, 
**  the  Probate  of  the  Will  of 
**  the  said  John  Hammock, 
"  dated  39th  December  1777, 
**  read,  and  what  was  alleged 
"  by  the  Counsel  on  both  sides, 
"  His  Honor  doth  Order,  that 
"  it  be  referred  back  to  said 
"  Mastery  to  tax  the  Plaintiffs 
•*  their  Costs  of  this^uit,  from 
''the  date  of  the  Order  of 
**  38th  July  1784,  and  to  tax 
**  the  l>efendants  their  Costs 
"prior  and  subsequent  to  the 
•'sard  Order;  ^d  that  such 
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have  no  claim  upon  th^  Assets  of  the  Testator,  except 
to  the  extent  he  has  made  them  liable  by  his  Will. 
By  this  Willy  the  Assets  are  not  made  liable  to  the 
Trade.  The  Capital  in  the  Trade  was  all  that  can  be 
liable.  It  was  all  the  Testator  thought  necessary  to 
embark  in  the  Trade.  The  Testator  has  given  several 
Legacies  by  the  Will,  and  has  expressly  bequeathed 
the  residue  of  his  Estate  and  Effects.  It  was  the  duty 
of  the  Executrix  to  appropriate  a  sufficient  part  of  the 
Testator's  Effects  for  the  payment  of  these  Legacies. 
On  a  Bill  filed  for  that  purpose,  they  would  have  been 
compelled  to  do  so.  Ex  parte  Garland  is  an  ex- 
press authority,  that  when  a  Testator  directs  a 
Trade  to  be  carried  on,  only  the  Property  declared  to 
be  embarked  in  the  Trade,  is  answerable  to  the  Credi- 
tors of  the  Trade. 


Sir  S.  Homily^  in  Reply  :— 
In  Ex  parte  Garland  the  Partnership  was  for  an  in- 
definite period,  but  here  it  is  limited.      In  Hankey 


**  Costs,  together  with  what  is 
*'  certified  to  be  due  from  the 
'^  Defendant,  Sarah  Hammock^ 
**  to  the  several  Creditors 
**  named  in  the  first  Schedule 
**  to  ihe  Master'^  Report,  dated 
«  the  17th  July  1786,  for  their 
^'respective  Debts,  be  paid  to 
"  them  respectively  by  the 
'<  Defendants  John  Ruse  and 
*^  Thomas  Jackson^  Out  of  the 
"Sum  of  687/.  13*.  lOcL, 
"  certified  by  the  said  Master 
*<  to  be  the  Balance  due  from 
"  fchem  on  accouQ^  of  the  value 


"  of  the  Stock  in Trade,Debt8, 
**  Goods  and  Efiects  acquired 
<'by  the  Defendant  Sarah 
*^  Hammock  after  the  death  of 
"  the  Testator  John  Hammock; 
**  and  in  case  the  aforesaid 
"  Sum  of  687/.  13*.  iO(f.  shall 
''  be  insufficient  for  payment 
*'  of  the  said  Costs  and  Debts, 
**  it  is  fiirther  ordered,  that 
**  such  deficiency  be  paid  by 
*'  the  Defendants  Jokt  Ruse 
<<  andTAoimw  Joc^^ofioutofthe 
"  Asseto  of  the  said  Testator.'' 
(c)  10  Ves.  110. 
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T.  Hammock  it'  was  decided  that  the  general  Assets 
were  liable. 

Tlie  Vicb-Chancellob  : — 
A  Trustee  under  a  WiU,  carrying  on  a  Trade,  pledges 
the  Trust  Property  given  to  him  for  that  purpose, 
and  also  his  own  Property;  but  what  is  the  Trust 
Property  ^ven  to  him  for  that  purpose,  must  depend 
upon  the  terms  of  the  Will. 

In  Ex  parte  Garland,  the  Testator  had  directed  that 
a  specific  Sum  should  be  applied  for  the  purpose  of 
the  Trade;  and  that  Sum,  and  no  more,  was  held 
liable  to  the  Creditors  of  the  Trade. 

In  Hankey  y.  Hammock,  the  Master  of  the  RoUs 
thought  the  Testator  had  made  his  general  Assets 
applicable  to  the  purposes  of  the  Trade,  and  they 
were  therefore  directed  to  be  applied  in  favour  of  the 
Creditors  of  the  Trade. 
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In  this  Case,  all  that  was  meant  to  be  left  to  carry 
on  the  Trade  was  the  Capital  in  the  Trade ;  and  the 
Executrix  was  not  authorised  in  employing  one  Shil- 
ling of  the  Assets  beyond  the  Capital.  What  the 
Executrix  has  employed  in  tlie  Trade  beyond  the 
Capital  was  in  breach  of  her  Trust.  The  proof  must 
stand. 

Petition  dismissed. 
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1818. 


HAMMOND  V.  ATTWOOD. 

3d  February. 

On  Demurrer  I  ^  tliis  Case  the  Bill  was  filed  by  a  Bankrupt,  to 
held  that  a  Bank'  recover  properly  due  to  his  Estate,  stating  that  th^ 
rupt cannot^    Commission  against  him  was  invalid,  and  a  combi- 

a  Bill  agauut  a    nation  between  his  Assignees  and  the  Debtor  to  th? 
Debtor  to  his        ^^^^^ 
Estate  on  the 

ground  of  the  in-       »i^g  Defendant  put  in  a  general  Demurrer. 

validity  of  the 

Commission,  The  Case  of  Benfield  v.  Sehrmms  (ja),  and  Lord  Rer 

and  of  coUu'       Oesdale's  Treatise  (b),  \f  ere  cited  in  support  of  the  Bill- 
sum  between 

his  Assignees  and  jhe  Vice-Chancellor  :— 

e    e  or,  rpj^j^   gjy  represents  the   Commission  against  the 

the  proper  course  ^  -ii.»*. 

beingy  an  Action,  Plaintiff,  as  not  being  vahd,  and  that  the  Assignees 

to  try  the  vali-      betray  the  Interests  of  his  Estate.     If   it  be  true  that 
ditj/  of  the  Com-  the  Commission  is  invalid,  he  should  try  its  validity  by 
mission,  or  a  Pe-  ^^  Action,  and  he  cannot  by  a  Bill  impeach  the  Com- 
th  A   *     e         mission.      If   there    be   a  combination  between  the 
Debtor  and  the  Assignees,  to  prevent  the  recovery  of 
the  Debt,  the  Bankrupt  cannot  for  that  reason  collect 
the  Estate,   or  take  upon  himself  to  represent  the 
rights  of  the  Creditors.     His  proper  course  is  to  apply 
by  Petition  to  have  the  Assignees  removed  and  new 
Assignees  appointed.     In  the  passage  cited  from  Lord 
Redesdale,  a  Case  is  put  where  the  Assignees  do  not 
act  corruptly,  but  mistakenly.  In  such  Case  the  Bank- 
rupt cannot  proceed  in  his  own  Name  by  Bill,  but  should 
petition  for  an  Order  for  leave  to  use  the  Names  of  the 
Assignees,  he   indemnifying  them(c).    If  such  a  Bill 

(a)  9  Ves.  77.  5  Ves.  583,  see  p.  587,  "nd 

{b)  p.  52.  see  also  what  is  said  in  Ben- 

(c)  Vide  Spragg  v.  Binkes,     field  v.  Solomons^  9  Ves.  84. 
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as  this  could  be  sustained,  the  Bankrupt's  affairs  would 
come  to  be  administered  in  the  Master's  Office.  It  is 
not  like  the  Case  where  Executors  collude  with  a 
Debtor;  there,  a  Creditor  may  file  a  Bill,  on  behalf  of 
himself  and  all  the  other  Creditors,  for  the  payment 
of  the  Debt.  The  convenience  of  the  Case  requires 
that  he  should  be  permitted  to  represent  those  who 
have  the  same  Interest  with  himself.  But  a  Bankrupt 
cannot  represent  the  Creditors  under  his  Coimnission  ^ 
they  must  be  represented  by  Assignees. 
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Demurrer  allowed. 


Ex  parte  FISHER  and  another,  in  re  BARKER. 


11th  March. 
Bankrupty 


The  Petition  stated,  that  the  Petitioners  were  Trus-  *^^^  ^"  ^^"^'" 

tees  for  G.  Barker,  of  a  Sum  of  550/.  Navy  Five  per  ^lf>^^^'' 
.  .  tf  Stocky  gave  a 

cent.  Bank  Annuities,  which  stood  in  their  Names^  and  ^mdto  re- 

that  being  applied  to  by  J.  G.  Barker,  the  Bankrupt,  transfer  the 
who  was  the  Brother  of  G.  Barker,  for  the  Loan  of  Principal  within 
500/.,  the  Petitioners  sold  out  the  Bank  Stock,  and  three  years,  and 
paid  the  produce,  509^  6«-  3^-  to  the  Bankrupt;  and  P^^^^^^* 
for  securing  the  re-transfer,  and  payment  of  the  Divi-  /  ,,  ..  ^* 

dend,the  Bankrupt,  by  Agreement  in  Writing,  dated  22d  and  also  agreed  ' 
Oct.  1816,  agreed  to  assign  and  convey,  by  way  of  to  convey  a  real 

Estate  as  a 
Security.  No  re-transfer  was  mddey  nor  any  Dividends  paid.  Held,  that  on  his 
Bankruptcy,  the  Security  should  be  sold,  the  Dividends  paidimt  of  the  Produce, 
and  that  Stock  should  be  purchased,  and  if  not  student  to  re-purchase  the 
ibhok  Principal  Stoet,  that  proof  should  be  made  under  the  separate  Estate  for 
the  remainder;  and  that  the  Assignees  were  not  entitled  to  have  three  years  to 
re-transfer  the  Stock. 
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Mortgage,  a  real  Estate  to  which  he  was  entitled,  by 
way  of  securing  the  re-transfer  of  the  Stock,  as  pro- 
vided for  in  a  Bond  given  by  the  Bankrupt : — ^That  a 
Bond  was  executed  by  the  Bankrupt  to  the  Petitioners, 
dated  the  2gth  June  1816,  the  condition  of  which  was, 
that  the  Bankrupt  should  pay  the  amount  of  what  would 
have  been  Dividends  arising  from  the  Bank  Stock,  at 
the  time  the  same  would  have  been  payable  at  the  Bank 
of  England,  without  any  deduction,  and  that  he  should 
re-invest  the  Stock  within  three  years  from  the  date  of 
the  Bond : — That  the  Stock  had  not  been  re-transferred, 
nor  had  any  payment  been  made  by  way  of  Interest  or 
Dividends,  and  that  the  Principal,  with  a  large  arrear 
of  Interest,  remained  due : — That  on  the  26th  November 
1816,  a  Commissign  of  Bankrupt  issued  against  J.  G. 
Barker,  under  which  he  was  declared  a  Bankrupt,  and 
Assignees  chosen.  The  Prayer  of  the  Petition  was, 
that  the  real  Estate  might  1)e  ordered  to  be  sold,  and 
that  an  account  might  be  taken  of  what  was  due  to  the 
Petitioners,  and  that  the  Purchase  Money  arising  from 
the  Sale  might  be  applied  in  the  first  place  in  paying  off 
the  Interest  or  Dividends  accruing  and  due  upon  the 
Stock,  and  then  in  re-placing,  so  fer  as  the  same  would 
extend,  the  principal  Sum  of  550/.  Navy  Five  percent. 
Bank  Annuities ;  and  that  the  Petitioners  might  prove 
the  amount  of  so  much  of  the  capital  Stock  as  the 
proceeds  of  the  Sale  should  be  insufficient  to  replace, 
and  that  the  Petitioners  might  be  paid,  out  of  the  separate 
Estate  of  the  Bankrupt,  a  Dividend  in  respect  of  such 
proof. 


The  Petition  was  supported  by  an  Affidavit  of  one 
of  the  p6titionei<B,  verifying  the  facts  stated  in  the 
Petition. 


CASES    IN   CHANCERY. 

Mr.  Weikerellf  for  the  Petitioners,  contended  that  the 
option  to  re-transfer  the  Stock  within  three  years  was 
done  away  by  the  Bankruptcy,  all  the  Bankrnpt's 
Estate  being  gone. 

Mr.  CuUen,  contra : — 
The  Assignees  stand  in  the  situation  of  the  Bank- 
rupt, and  have  the  same  time  to  replace  the  Stock  which 
the  Bankrupt  had. 

The  Vice-Chancellor  : — 
If  a  Bond  is  given  for  the  payment  of  a  Sum  of  Money 
within  three  years,  with  Interest  in  the  mean  time,  and 
no  Interest  is  paid,  whereby  the  Bond  becomes  forfeited, 
the  Obligee  is,  at  the  Bankruptcy,  a  legal  Creditor  for 
the  Penalty,  and  may  prore  for  the  Principal  Sum 
and  the  Interest  then  due,  as  a  present  Debt.  The 
Prayer  of  the  Petition  must  therefore  be  granted.  It 
is  not  a  Case  for  a  rebate  of  Interest. 
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STOTT  and  another  v.  HOLLINGWORTH  and  another. 

William  cornforth,  by  his  win,  dated 

31st  October  1801,  gave  all  his  personal  Estate  and 
Effects,  whatsoever  and  wheresoever,  of  what  nature, 
kind,  or  quality  soever  the  same  should  or  might  be,  (his 
Watch,  Wearing  Apparel,  Stock  of  Provison,  Liquors, 
and  Coals  which  should  or  might  be  in  or  about  his  House 
at  the  time  of  his  death  only  excepted,  which  he  be- 
Vol.  III.  M 


3l8t  March. 
The  Tenant  for 
Life  of  the  resi- 
due vnder  a 
Willy  has  n&tlaim 
to  Interest  until 
one  year  after  the 
Testator^s  death. 


i62 


CASES    IN   CBANCERY. 
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^'  y ' 

Stott 
and  another, 

V. 

HOLLIKO- 

VORTH 

and  another. 


queatbed  to  his  two  Sisters  Doroik^  Cafitforth  and 
Jane  Camfarth);  he  bequeitthed  to  Johi  Wa$ltdl  and 
John  WethereUf  tiheir  Executors  and  Admimstn^torSi 
upon  Trusty  in  the  first  place  to  pay  all  lus  Debts, 
Funeral  Expences,  and  also  the  sereral  Legacies  and 
Annuities  by  him  thereinafter  given ;  and  he  thereby 
bequeathed  certaiti  peCuniaiy  Legacies  and  Annuities 
to  the  several  persons  therein  named,  and  thereby  made 
payable  out  of  his  personal  Estate,  and  mUfftct  th^eto, 
he  thereby  declared  that  the  rest  and  residue,  and 
remainder  of  his  personal  Estate  and  Effi^ts  should  be, 
upon  Trust,  to  pay  the  net  Interest,  Dividends,  and 
Profits  and  Proceeds  thereof,  to  and  between  his  said 
two  Sisters  Dorothy  and  Jane  Comforthj  and  the  Sur^ 
vivor  of  them,  for  and  during  the  term  of  their  respective 
natural  Lives,  and  the  life  of  the  Survivor  of  them ; 
and  from  and  after  their  respective  deaths,  and  the 
death  of  the  Survivor  of  them,  then  the  said  residue 
should  be,  in  Trust,  for  the  Testator's  Godson  WUUam 
Cornforth  Loioes,  his  Executors,  Administrators,  and 
Assigns ;  and  the  Testator  thereby  gave  and  devised 
to  his  said  Trustees,  and  the  Survivor  of  them,  and 
the  Heirs  and  Assigns  of  such  Survivor,  all  such  real 
Estates  as  should  or  might  at  the  time  of  his  death 
be  vested  in  him  by  way  of  Mortgage,  the  better  to 
enable  them  to  call  in  the  Money  due  upon  such  Mort- 
gages (if  any),  and  to  facilitate  and  expedite  the  execu- 
tion of  the  Trusts  thereby  in  them  reposed ;  and-appointed 
Wa^eU  and  Wetherell  jomt  Executors  of  his  Will. 

The  Testator  made  two  Codicils,  but  by  neither  of 
them  revoked  his  Will,  and  died  in  1 803. 

WethenU  alone  proved  the  Will  and  Codicils,  and 
alone  acted  in  the  execution  of  the  same. 


CASES   IK  CHANCERY. 

Tie  personal  Estate  of  the  testator  (which  was 
math  more  than  sufficient  to  pay  his  Debts,  Funeral, 
and  TestSunentary  Expences^  and  the  pecuniary  Le- 
gacies and  Antiuities  bequeathed  by  him),  consisted 
cluefly  of  Money  due  on  Bonds,  Mortgages,  and  other 
Securities  carrying  Interest,  and  of  Money  in  the 
Funds.  So  much  of  the  Testaf  or^s  Property  as  was  not 
so  secured,  and  canying  Interest  (except  what  had 
been  specifically  disposed  of  by  the  Testator)^  was, 
long  before  the  ex^nration  of  one  year  after  the  Tes- 
ttlEtor's  death,  converted  into  Money  by  Wetkerell,  and 
pbiced  out  at  interest  by  him  on  Securities  taken  in  his 
own  Name. 
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The  Plaintiffs,  by  their  Bill,  stating  the  foregoing 
ikcts,  insisted  that  the  whole  of  what  accrued  due  to 
the  Testator'er  Estate  in  respect  of  the  Interest  of  the 
Monies  so  secured  and  carrying  Interest  until  the  ex- 
piration of  one  year  from  the  time  of  the  Testator's 
death,  was  to  be  considered  as  forming  part  of  the 
Capital  of  the  Testator's  residuary  personal  Estate^ 
and  ought  to  have  been  secured  and  placed  out  in 
like  manner  at  Interest  for  the  benefit  of  said  Dorothy 
and  Jane  Cornforth  during  their  lives,  and  after  their 
deaths  fw  the  benefit  of  WilUam  Camfortk  Lowes,  as 
the  ultimate  residuary  Legatee. 

The  Bill  then  stated.  That  William  C&mfortk  Lowes 
died  intestate  in  the  life^time  of  Dorothy  and  Javte 
Cornforth ;  and  Letters  of  Administration  y^ete  granted 
to  the  Plaintiffs,  as  two  of  his  next  of  kin  -.—That 
JTetherell  died  in  1813,  and  appointed  the  defendants 
Executors  of  his  Will,  who  proved  the  same :— That 
Jane  Cornforth  died  in  the  life-time  of  Wetherell  and  of 

M  2 
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JDorpMyCom^er/A:— That  after  WetherelpQ  death,  In- 
ters of  Administration  of  the  unadministered  Personal 
Estate  of  the  Testator,  William  Comforth,  with  his 
Will  annexed,  were  granted  to  Dorothy  Comforth: — 
That  Doro%  Comforth  died  in  August  1816,  and 
Letters  of  Administration  of  the  Personal  Estate  of. 
the  Testator,  William  Cornforth,  unadministered  by 
Wetherell  and  Dorothy  Comforth,  with  the  Will  an-, 
nexed,  were  granted  to  tie  PlaintiflPs  : — ^That  upon  the 
death  of  Dorothy  Comfortk,  the  Plaintiff^  as  the  per- 
sonal Representatives  of  William  Comforth  Lowe9, 
became  entitled  to  have  the  clear  residue  of  the  Tes- 
tator, William  Comforth's,  Personal  Estate  paid  to 
them ;  and  that  the  same  had  accordingly  been  paid, 
except  as  afterwards  in  the  Bill  stated.  The  Bill  then 
further  stated.  That  Wetherell  paid  to  Jane  and  Dorothy 
Comforth,  as  residuary  Legatees  for  life,  several  Sums 
of  Money,  to  the  amount  c^  800/.  and  upwards,  in 
respect  of  the  Interest  which  accrued  due  upon  or  for 
such  parts  of  the  Testator's  residuary  Personal  Estate 
as  were  placed  out  on  Securities,  carrying  Interest  from 
the  time  of  the  Testator's  death,  or  from  the  time  the. 
same  were  so  placed  out  on  such  Securities,  within  the 
first  year  after  his  death,  until  the  expiration  of  such 
first  year,  although  said  Jane  and  Dorothy  Comforth, 
as  such  residuary  Legatees  for  life,  were  not  entitled 
to  receive  and  be  paid  the  Interest  upon  or  for  the 
Sums  of  Money  so  placed  out  on  Securities,  carrying 
Interest  from  any  period  of  time  preceding  the  expira-. 
tion  -of  the  scud  year  aft;er  the  Testator's  death ;  such 
Interest  for  such  first  year  being  and  forming  part  of 
the  Capital  of  the  Testator's  residuary  Personal  Estate, 
and  assuch  ought  to  have  been  placed  out  by  Wetherell 
on  Securities  at  Interest,  for  the  benefit  of  William 
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Carnforth  Lowes^  after  the  death  of  the  Sunrivor  of 
Jane  and  Dorothy  Cornforth ;  and  the  Plaintiffs  insisted, 
tiiat  as  the  personal  Representatives  of  William  Com^ 
forth  Lowes,  they  were  entitled  to  be  paid  by  the  De- 
fendant HollingtDorth,  the  personal  Representative  of 
Wetherell,  out  of  WetherelPs  personal  Assets,  the 
amount  of  what  he  so  paid  to  Jane  and  Dorothy  Corn- 
forth,  or  permitted  or  suffered  them  to  receive,  in  re- 
spect of  the  Interest  upon  the  Testator's  residuary 
Persohal  Estate,  or  any  part  thereof,  which  accrued 
or  became  due  within  the  first  year  after  the  Testator's 
death.  The  Prayer  of  the  Bill  was  for  an  Account  of 
what  was  claimed  by  the  Plaintiffs,  and  that  the  De- 
fendants, as  the  personal  Representatives  of  Wetherell, 
might  be  decreed  to  pay  what  should  appear  due  to 
the  Plaintiff,  out  of  WetherelPs  personal  Assets,  with 
the  usual  Prayer  in  case  they  should  not  admit  Assets. 
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•Stott 
and  another, 

HOLLIKO- 
WORTH 

and  another. 


'    To  this  Bill  a  general  Demurrer,  for  want  of  Equity, 
was  put  in. 

Sir  S.  Romlly,  and  Mr.  Meggison,  in  Support  of 
the  Demurrer  :~ 
An  Annuitant  under  a  Will  is  entitled  to  claim  the 
Annuity  from  the  time  of  the  Testator's  death ;  and  a 
Tenant  for  life  of  a  residue  is  entitled  to  be  paid  Inte- 
rest, in  like  manner,  from  the  Testator's  death.  The 
Testator  could  not  mean  the  Tenant  for  life  should 
starve  for  the  first  year  aft^r  his  death.  In  Sitwell  v. 
Barnard  (a),  and  in  Gibson  v.  Bott{b),  Estates  were 
directed  to  be  converted,  which  may  account  for  the 
Tenant  for  life  of  the  residue  not  being  allowed  to  claim 


(a)  6  Yes.  530. 


{b)  7  Yes.  89. 
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latereat  from  the  Teatator's  death.  In  the  aubaequent 
Caae,  of  Feames  v.  Y<ning(c)y  Lord  flldon  aaya^  *^  It  19 
Aot  very  well  settledi  whether  the  Teixa^ot  for  ]i{^  ia 
jentitled  to  the  Inters  from  the  death,  or  from  a  ye^ 
afterwards."  It  ia  true,  that  in  genieral  an  Exeoiiitor 
ifi  not  bound  to  pay  Legacies  until  a  year  after  tha 
Testator's  death;  but  he  i^ay  do  ^  if  f^f  Fun4  i# 
clear :  and  supposing  this  E^^foutor  was  iM>t  bound  p^ 
pay  the  Interest  for  the  first  year  jto  the  Tenants  fw 
life,  yet;  doing  so,  there  being  a  clea,r  Fund,  he  cdnjxot 
be  called  upon  to  rep^y  wch  Ii^itereat  to  tbe  ie«id)iary 
J-egat^. 


The  (Cojl^|]^el  in   support  of  the    Pem^rrer   were 
^topped  by 

The  Vice-Chancr|.io»  : — 
A  pecuniary  Legacy  is  part  of  the  residue  after  pay- 
ment Qf  Debtfi ;  and  the  rule  of  administration  girea 
to  the  pecuniary  Legatee  no  Title  until  the.  end  of  the 
year.  It  would  be  strange  that  the  residuary  Legatee, 
who  takers  tbi$  ptber  jpart  of  the  residue,  subj^Gt  to  the 
pecuniary  Legacy,  should  have  a  prior  title.  It  ia  a 
legal  presumption,  that  until  the  m^  q(  th»  y^vt  tbe 
xeaidue  cannot  be  ascertained ;  u)d  it  ae^v^  ^e  pluiner 
rule  to  hold,  that  what  is  ascertained  .at  the  end  of  the 
year  to  be  residue,  ehall  be  the  Capital,  to  the  Int^reet 
of  whic^  tlie  Temmt  for  life  of  tbe  residite  ahett  be 
isntitled* 


(c)  9  Ves.  563. 
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STORER  V.  PRESTAGE. 


2d  April. 


Edmund  LUCAS,  who  died  in  December  1809,  Q„^,e  jfr^^^ 
by  his  Will  directed  his    Monies  and  Effects  to  be  Jtmuities  are 
collected  by  his  Trustees,  who  were  to  stand  possessed  gi'^^n  out  of  are- 
of  the  same,  upon  Trust,  to  pay  his  Debts,  Legacies,  '**^>  and  no  time 
and  Bequests,  (except  Annuities)  and  to  invest  the  ^fP^^  »*  ^^' 
residue  in  the  purchase  of  Stock ;  and  out  of  the  Dlvi-  ^^  d^the  An- 
dends  to  pay  certain  Annuities  to  two  of  his  Daughters  nuitie»  commence 
and  Ann  fleece^  and  to  stand  possessed  of  such  part  hefore  the  end  of 
of  the  Stocks  as  should  not  be  appropriated  for  the  ^  ^^from 
payment  of  the  Annuities ;  and  after  the  deadis  of  the  ^^^ ,    Where 
Annuitants,  of  such  part  of  the  Stock  as  was  appro-  the  time  of  pay- 
priated  for  the  payment  of  the  Annuities^  upon  Trust,  ment  is  fixed  by 
to  pay  the  same  unto  the  Testator's  Grandchildren;  '^^  ^«^>  ««» 
with  a  direction,  that  if  the  residue  was  insufficient  to  ^^"  ^^*'  ^^ 
purchase  Stock  producing  Dividends  to  the  amount  of  aftertax  t  - 
the  Annuities,  that  the  Annuitants  should  abate.  toi^g  ^^j|  ^he 

payment  must  be 

mmmm  ^-^  /«  i*  1  1  •  •  ^   dSTCCted* 

Ime  Cause  now  came  on  for  further  directions  on 
the  Masteg's  Report;  and  the  question  was  batweeq 
the  Annuitants  and  the  .Grandchildren,  there  being  a^ 
4eficieQcy  of  the  Fund  to  pay  the  arrears  of  the  An- 
iiHitiee,and  only  sufficient,  by  the  Dividends,  to  answer 
the  futore  payments  of  the  Annuities.  On  the  part  of 
the  Aimuitants  it  was  insistedi  the  An&uities  began  to 
be  payable  9l  the  first  qiiarter^ay  after  the  death  of  the 
Teetator;  and  that  they  were  entitled  to  the  Airearev 

M  4 
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from  December  i8og.  On  behalf  of  the  Infants  it 
was  insisted,  the  Annuities  were  not  payable  until  the 
residue  was  ascertained,  and  that  no  Arrears  could  be 
claimed. 

Mr.  Trower,  and  Mr.  Wainetvright,  for  the  Plain- 
tiffs, the  Annuitants : — 

Mr.  Ro$e,  for  the  Infant  Grandchildren : — 

The  Vice-Chancellor: — 

When  Annuities   are  given  out  of  a  residue,  and 

there  is  no  time  of  payment  mentioned  in  the  Will, 

it  may  be  questioned  whether  the  principle  must  not 

be  the  same  as  if  there  were  one  Tenant  for  life  of 

'  the  residue,  and  the  Annuities  be  payable  only  from 
the  end  of  one  year  after  the  Testator's  death.  But 
in  this  Case,  the  Annuities  are  expressly  directed  to 

«  commence   at  the  first  quarter-day  after  the  Testa- 

.  tor's  death ;  and  the  Annuitants  are  therefore  entitled 
to  a  retrospective  account  of  the  Arrears  accrued  due 

'  from  that  time. 


The  Decree  was: — "  Let  it  be  referred  back  to 
the  said  Master  to  tax  the  subsequent  Costs  of  all 
Parties,  from  the  foot  of  his  last  taxation,  as  be- 
tween Solicitor  and  Client ;  and  out  of  the  Sum 
of  2,890  /.  1 1 «.  7  d.  Cash,  standing  in  the  name  of 
the  Accountant  General  of  this  Court,  on  the  credit  of 
this  Cause,  let  the  said  Accountant  Genei*al  be  directed 
to  pay  such  Costs  when  taxed,  8cc. :  And  let  the  said 
Master  enquire  and  state  to  the  Court  whether  the 
residue  of  die  said  Cash,  after  such  payment  thereout 
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of  the  said  Costs,  will  be  sufficient  to  purchase  Bank 
Three-per-cent.  Annuities,  to  answer  the  full  amount 
of  the  several  Annuities  of  50  L,  50  L,  and  20  /./given 
by  the  said  Testator's  Will,  and  also  to  pay  the  Arrears 
which  have  become  due  and  payable  thereon  from  the 
25th  day  of  December  i8og:  And  in  case  the  said 
Master  shall  find  that  the  said  residue  is  not  sufficient 
for  those  purposes,  let  him  state  what  amount  of  An- 
nuity, in  the  Three-per-cent.  Consolidated  Annuities 
respectively,  the  said  residue  will  be  sufficient  to  pur- 
chase :  And  for  the  purpose  of  calculating  the  Arrears 
thereon,  let  such  Annuities  be  taken  at  such  amount 
respectively :  And  let  such  Arrears,  to  be  computed  on 
such  Annuities  so  severally  and  for  that  purpose  to  be 
taken  as  aforesaid,  commence  and  be  computed  from 
the  time  aforesaid,  and  be  paid,  in  the  first  place,  by 
the  said  Acco¥aitant  General,  out  of  the  residue  of 
the  said  Cash,  to  the  said  respective  Annuitants; 
namely,  the  Plaintiffs,  Harriet  Storer,  Arm  Ruddy,  and 
Aim  Townsend:  And  then  let  the  said  several  Annuities 
be  calculated  and  adjusted  proportionably,  according 
to  and  out  of  the  remainder  of  the  said  Fund,  after 
the  pajrment  of  such  Arrears  :  And  let  such  remainder 
be  invested  in  the  purchase  of  li^e  Bank  Three-per- 
cent. Annuities,  in  Trust  in  the  Cause,  to  be  placed  to 
an  Account,  to  be  entitled  the  Annuitants  Account : 
And  let  the  said  Accountant  Qenerat  pay  the  Dividends 
which  shall  from  time  to  time  accrue  and  become  pay- 
able thereon,  to  the  said  Harriet  Storer,  Ann  Ruddy, 
and  Ann  Townsend,  the  Annuitants,  during  their  re- 
spective lives,  in  the  proportions  which  the  said  Master 
shall  so  proportionably  adjust  the  same :  And  after  the 
deaths  of  the  said  Annuitants,  or  either  of  them,  let 
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any  Person  or  Persons  interested  in  the  said  Bank 
Annuities  be  at  liberty  to  ap{dy  to  the  Court  as  they 
shall  be  advised." 


DAVIS  V.  BENDY  and  others. 


3d  April. 
Mortgagee  air 
lowed  the  Expence 
of  a  Receiver, 
the  mortgaged 
Froperty  consist- 
ing of  small 
Houses  at  small 
RentSf  and  the 
Mortgagee  Uving 
at  a  distance. 


A  MORTGAGE  of  twenty  Leasehold  Houses  in  the 
Parish  of  St.  Andrew's,  Holbom^  for  securing  3^  L 
and  Interest^  was  assigned|  28th  May  1793,  to  a 
Trustee  for  Samuel  Dendy  (since  deceased),  who  re- 
sided at  Dorking.  In  1798  Deiu/y,  took  possession^ 
but  nothing  was  received  by  the  Assignee  of  the 
Mortgage  until  1799,  and  the  Interest  was  not  reduced 
by  the  receipts  until  1809.  The  Assignee  of  the 
Mortgage  died  in  November  1810^  and  the  Defendants 
were  appointed  his  Executors.  The  Bill  was  filed  in 
January  1813,  against  the  Representatives  of  the 
Assignee  of  the  Mortgage,  for  a  Redemption  and 
an  Account.  The  Master,  in  taking  the  Account, 
allowed  175/.  i^s.  10 d.,  paid  by  the  Assignee  of  the 
Mortgage  to  a  person  for  collecting  the  Rent  of  these 
Houses,  being  at  the  rate  of  one  Shilling  in  the  Pound, 
and  also  allowed  106/.  3  s.  6(2.  to  the  Defendants,  the 
Elxecutors  of  the  Assignee  of  the  Mortgage.  The 
Master^s  Report  was  excepted  to,  so  far  as  respected 
his  Allowances  for  the  collection  of  ihe  Rents, 
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Mr.  Ifinat^  in  support  of  the  ij^vceptionfi : — 
Jf  it  liad  be^  stipulated  in  th«  Mortgage  Deed,  that 
the  Mortgagee  shodd  be  at  liberty  to  appoint  a  Re- 
ceiver of  ib«  Reats  of  the  oiortgaged  Property,  sudi 
stipolatto^  woaldy  as  detennined  ia  Chambvr$  v.  GfM- 
fffin(fi),  have  been,  void-  A  fortiori,  the  Mortgagee^ 
where  there  is  no  stipulation,  cannot  appoint  a  Re- 
ceiver. The  Trustee  lived  in  Chancery  Lane,  near  the 
Houses,  wd  Qiight  faav^  re«^ved  the  Rents.  Since 
the  year  1813,  the  Eiceputois,  who  are  also  residuary 
I^gat^s,  and  entitled  to  the  benefit  ef  tbe  Mortgage, 
have  thesAselves  received  the  Rents,  end  cannol;,  there<- 
fore,  charge  for  a  Receiver. 

Sir  S.  Handily,  Mr.  Bell,  and  Mr.  Sugden,  contra : — 
In  general,  a  Mortgagee  taking  possession  is  not 
entitled  to  appoint  a  Receiver ;  but  if  it  be  necessary, 
he  may.  The  Houses  mortgaged  were  small  wooden 
Houses,  out  of  repair ;  the  Tenants  requiring  continual 
watching^  and  the  Rents  obtained  with  difficulty. 
The  Assignee  of  the  Mortgage  lived  at  Dorking,  and 
it  could  not  be  expected  he  would  devote  himself  to 
the  recovery  of  tb^se  Rents.  In  BanUhon  v.  Hock- 
more  (b),  the  Court  said,  "  Where  a  Mortgagee  or 
Trustee  manage  the  Estate  theinselves,  there  is  no 
allowance  to  be  made  them  for  their  care  and  pains ; 
but  if  they  employ  a  skilful  Bailiff,  and  give  him  20  /• 
per  Annum,  that  ijiust  be  allowed ;  for  a  man  is  not 
bound  to  be  his  own  Bailiff." 

In  God^r^  v.  Watian{c),  Lord  HarAoieke  says,  that 
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(fl)  9  Ves.  371. 

(b)  1  Vem.  316. 

(c)  3  Atk.  518;    aqd   see. 


Carew  v.  Johnston,  s  Scha 
and  Lefr.  301. 
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1818.  ''  ^  Mortgagee  shall  not  be  allowed  for  his  trouble  in 

*        ^*        '     receiving  the  Rents  of  the  Estate  himself;  but  if  the 

Davis         Estates  lie  at  such  a  distance  from  the  place  of  his 

^.  '  residence,  as  he  must  have  employed  a  Bailiff  if  it  had 

and  others       ^^^^  ^^  ow[k,  he  shall  then  be  allowed  such  Sums  as 

he  has  paid  to  a  Bailiff  to  receive  the  Rents  of  the 

Estate." 

In  Langstaff  v.  Fenwick  (d),  the  Master  of  the  BoUs 
would  not  allow  a  charge  for  a  Receiver,  where  the 
Mortgagee  had  received  the  Rents  himself;  and  says, 
^'  Nothing  is  considered  as  Evidence  that  the  appoint- 
ment of  a  Receiver  was  necessary,  but  that  appoint- 
ment itself;  and  the  Court  takes  the  circumstance,  that 
a  Receiver  was  not  appointed,  as  Evidence  that  a 
Receiver  was  not  necessary." 

The  ViCE-CHANCELtOB  : — 

This  is  a  Case  of  general  importance.  A  Mortgagee 
cannot  be  paid  as  a  Receiver,  nor  can  he,  generally 
and  imiversally,  when  he  takes  possession,  appoint  a 
Receiver.  But  if  the  nature  of  the  Estate  be  such, 
that  great  time  and  trouble  must  be  sacrificed  in  the 
receipt  of  the  Rents,  he  may  appoint  a  Receiver. 

Here  the  Mortgajgee  resided  at  Dorking,  and  the 
mortgaged  Property  was  of  such  a  description,  that  a 
provident  Owner  of  the  Estate,  whose  time  was  of 
value  to  him,  would  probably  have  thought  it  right  to 
appoint  a  Receiver.  The  Trustee's  residence  is  im- 
material.   He  was  not  the  Person  beneficially  entitled^ 

(d)  10  Vei.  405. 
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nor  ihe  Person  to  receive  the   Rents.    The  charge,  1813; 

therefore,  in  respect  of  a  Receiver  during  the  life  of  the     *        "" ' 

Assignee  of  the  Mortgage,  must  be  allowed.  Davis 

The  Testator  died  in  1810,  and  appointed  the  Defen-  ^^^  others 
dants  Executors  and  residuary  Legatees.  The  latter 
circumstance  I  lay  out  of  the  question.  After  the 
death  of  the  Assignee  of  the  Mortgage,  the  Executors 
received  the  Rents  up  to  the  year  1813,  and  then  ap- 
pointed a  Receiver.  As  the  Assignee  of  the  Mortgage 
could  not  have  charged  for  a  Receiver  if  he  had  him- 
self received  the  Rents,  so  his  Executors,  as  long  as 
tiiey  received  the  Rents,  can  make  no  charge  for  a 
Receiver ;  but  they  may  charge  from  the  time  when  they 
appointed  a  Receiver.    Let  the  Deposit  be  divided. 

One  Exception  overruled^  and  the  other  in  * 
part  allowed. 
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BiU  fikd  by  GEORGR  RYAN  and  HANS  RAN- 
POLPH  SWABYE,  on  b«kalf  of  Ihemcielyes  and  M 
other  the  Joint  Creditord  of  JOHN  ANDERSON, 
deceased,  and  ALEXANDER  ANDERSON; 

Against 

The  aaid  ALEXANDER  ANDERSON,  and  EDWARD 
STEWART  and  THOMAS  CURBANE,  his  Aasig- 
neee,  he  haying  become  Bankrupt,  and  JOB  MAT- 
THEW BAIKES  and  ALEXANDER  WILSON, 
the  Executors  of  JOHN  ANDERSON. 
9th  April. 

Off  a  BUi  by  Xh  E  Bill  stated,  that  the  Plaintiff  Stoabye  was  surviv- 
Assignor  and  j^g  Executor  of  John  Leonard  Fix,  of  Copenhagen,  who 
DuIf  the  ^*®  ^  Creditor  of  John  Anderson  and  Alexander  Ander- 
recovery  of  the  ^^  ^^^  ^^^  Merchants  and  Copartners;  and  that 
same^  stating  the  the  Executors  of  Fix,  after  his  death,  appointed  John 
Assignment^  it  is  A^erson  and  Alexander  Anderson  to  procure  Adminis- 
notnecess^to  ^^^^^  to  fSr  in  England;  and  that  in  respect  of 
mM^  thouehtL  *^®se  matters,  there  was  due  from  the  Andersons  to 
Defendants  state  Swabye,  as  surviving  Executor  of  Fix,  a  Sum  of 
they  are  ignorant  ^,'jQ'jL  2<.  4^.;  and  that  this  Debt  had,  according  to 
t^*^*  the  usage  in  Denmark,  been  sold  by  auction,  and  the 

Plaintiff  Ryan  had  become  the  Purchaser  of  it;  and 
that  Plaintiff  Swabye  had  executed  the  proper  Assign- 
ment, so  as  by  the  laws  of  Denmark  to  vest  the  debt 
in  him ;  and  the  Bill  prayed  that  the  Joint  Estate  of 
the  two  AndeT9om  might  be  first  applied  in  payment  of 
the  6,^9^1*  a<*  ^d.,  and  Interest,  and  the  other  Joint 
Debts ;  and  that  the  deficiency  of  the  Joint  Estate 
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might  be  supplied  out  of  the  separate  Estate  of  John 
Anderson^  after  payment  of  his  separate  Debts. 

Tlie  Defendants,  by  their  Answers,  admitted  the  Sum 
of  Stjyjl*  2<.  4<2.  to  be  due  from  the  Andersons  to  the 
Plaintiff  Swabyty  as  surviving  Executor  of  JRfx,  but  made 
a  question  as  to  Interest  on  that  Sum ;  and  they  stated 
ihttniBelves  to  be  wholly  ignorant  of  the  alledgect  Sale 
and  Assignment  by  Swabye  to  the  Co-plaintiff  Ryan. 

At  the  hearing,  Sir  Samud  RomUfy,  Counsel  for  the 
Defendants,  objected  that  there  could  be  no  Decree  for 
the  Plaintiff  Hyoii,  because  his  Title,  as  Assignee  of  the 
Plaintiff  Swabye,  was  not  admitted  by  the  Defendant, 
nor  proved  in  the  Cause. 

The  VlCE-ClTANCELLOB : — 

The  Assignment  by  Swabye  to  Ryan,  being  matter 
wholly  immaterial  to  the  Defendants,  is  not  in  issue 
in  the  Cause,  and  could  not  be  the  subject  of  proof. 
The  Assignment  from  Swabye  to  Ryan  is  matter  be- 
tween the  two  Plaintiffs ;  and  the  statement  of  the  ikct 
in  the  Bill,  to  which  they  are  .both  Parties,  is  an 
admission  of  die  fact  by  Stoabye  oa  which  the  Court 
is  bound  to  act.  The  Defendant  admits  the  Title  of 
Swabye^  and  Swabye  admits  that  he  has.  transferred 
that  Title  to  Ryan;  and  Ryan  is  therefdre  entitled  to 
a  Decvee  against  the  Defendant 
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TAYLOR  and  Ux.  and  othew,  v.  GLANVILLE. 

2 1st  April. 

A  Trustee U     ThOMAS  CLARKE,  who  died  in  1800,  by  his 
entitled  to  kis       yf^^  ^d  December  1800,  gave  to  Phillip  Wright  the 

'  ,      Sum  of  100/.,  upon  Trust,  for  the  separate  use  of  the 

acts  from  mottves 

ofdstinacv  and    P^^^  Melony  Taylor  and  her  Children,  t.  e.  the  In- 
caprice.  terest  arising  out  of  the  same  to  be  paid  to  Melony 

Taylor  yearly  during  her  life,  and  after  her  death  the 
Principal  to  be  divided  among  her  Children;  but  if 
Plaintiff  M.  Taylor  should  have  occasion  for  her  better 
support,  she  should  be  at  liberty  to  draw  for  any  part 
of  said  100  L  as  wanted;  and  he  gave  the  residue  of 
his  property  amongst  certain  persons,  including  the 
Plaintiff  M.  Taylor,  but  her  Share  to  be  for  her  separate 
use.  Phillip  Wright  afterwards  died,  and  the  De- 
fendant ^as  appointed  Executor  of  his  Will,  and 
proved  the  same. 

At  the  Testator's  death,  Melony  Taylor  had  four  Chil- 
dren, the  Plaintiffs  Elizabeth,  Sarah,  and  Mary,  and  a 
Son,  JoAn  Taylor.  The  Son  died,  and  Letters  of  Adminis- 
tration were  granted  to  the  Plaintiff,  Joseph  Taylor.  The 
Daughters  having  dttai^ied  twenty-one,  expressed  their 
desire  of  relinquishing  their  Reversionary  Interest  in 
favour  of  their  Mother;  and  in  March  1813  appCcation 
was  made  to  Flood,  the  Attorney  of  the  Defendant,  for 
the  payment  to  Melony  Taylor  of  the  Legacy  of  100/. 
and  the  fourth  part  of  the  residue  of  the  Testator's 
Effects.    In  January  1815,  a  similar  application  was 
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made^  On  the  3d  Jan.  1 815,  the  Solicitors  of  the  Plain- 
tiffs wrote  to  the  Defendant,  requesting  payment  of  the 
100/.  Legacy,  and  the  Share  of  the  Residue,  all  Parties 
being  ready  to  give  die  necessaiy  Releases;  which 
Letter  not  being  answered,  another  Letter  was  written 
by  such  Solicitors,  on  the  27th  January  following,  and 
stating  that,  if  a  satisfactory  answer  was  not  given,  a 
Bill  would  be  filed  against  the  Defendant.  At  the 
beginning  of  February  1815,  the  Sohcitors  received  an 
answer  from  the  Defendant,  saying  the  business  lAouId 
be  completed  as  desired ;  but  afterwards  he  refused  to 
pay  the  Money,  being  advised  that  he  could  not  safely 
pay  the  same  without  the  direction  o(the  Court. 

A  Bill  was  thereupon  filed  against  the  Defendant  for 
payment  of  the  Legacy,  and  M.  Taylof^  Share  of  the 
Residue,  and  for  an  Account,  but  an  Account  was  after- 
wards waived. 

The  Plaintiff  Mehny  Taylor  had  been  paid  the 
Interest  on  the  Legacy,  and  on  the  Residue,  up  to  the 
filing  of  the  Bill. 

The  single  question  was,  who  should  pay  the  Costs 
of  the  Suit? 

Sir  S.  Romilly,  and  Mr.  Moore,  for  the  PhdntiflB : — 

The  Defendant  ought  to  pay  the  Costs  of  the  Suit. 

He  might  have  paid  the  Legacy  and  the  Share  of  the 

Residue  to  the  Plaintiff  Melony  Taylor,  without  any 

danger,  releases  being  tendered  by  all  necessary  Parties. 
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Mr.  Hart,  and  Mr.  Mascall,  for  the  Defendant:— r 
The  Defendant  thought  he  was  not  justifiedin  paymg 
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the  Legacy  and  the  Share  of  the  Residue,  as  the  Hus- 
band of  Melony  Taylor  would  then  have  it,  contrary  to 
the  intention  of  the  Testator,  who  intended  it  for  the 
separate  use  of  Melony  Taylor.  Her  consent  to  the 
payment  of  the  Money  was  a  nullity,  she  being  a  Feme 
Covert.  The  Defendant  was  right  in  requiring  the 
sanction  of  the  Court  for  the  payment,  and  ought  to 
have  his  Costs. 


The  Vice-Ch ANCELLOR : — 
The  Bill  prays  an  Account,  but  that  part  of  the 
Prayer  is  abandoned.  It  is  a  Bill  by  Cestuis  que  Trust 
against  the  Trustee,  to  have  certain  Trust  Monies  paid 
to  them,  and  upon  this  the  question  of  Costs  arises. 
The  Sum  is  small,  but  whether  large  or  small  the  same 
principle  must  be  applied. 

Trustees  are  entitled  to  the  protection  and  direction 
of  the  Court  in  the  exercise  of  their  Trusts,  and  can  never 
be  called  upon  to  pay  Costs,  unless  they  refuse  to  act 
without  suit  merely  from  obstinacy  and  caprice.  It 
would  be  against  the  interests  of  society  to  hold  other- 
wise. 


Evidence  is  admissible  to  show  that  they  have  acted 
from  obstinacy  and  caprice,  but  the  circumstances  of 
this  Case  do  not  afford  such  evidence.  Though  it  be 
true,  that  the  Defendant  might  safely  have  paid  the 
Annuity  ai)d  the  Share  of  the  Residue,  yet  in  reftieing 
tQ  do  so,  unless  under  the  direction  of  the  Court,  there 
might  be  neither  obstinacy  nor  caprice.  The  Defen- 
dant, a  Trustee  for  this  married  Woman,  might  very 
honestly  think  it  wrong  to  pay  this   Money,  which 
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would  go  to  her  Husband^  witkout  the  sanction  of  the  1818, 

Court.    The  Defendant  must  have  his  Costs  out  of  ^       ' 

the  Fund. .  Tatiior 

andUx.  aii4 
othsrsy 

Glanville. 


CROW  and  others,  v.  TYRRELL. 

_,  22d  April. 

1  H I S  Case,  on  the  Argument  of  the  Plea,  and  liberty  j^  j^^y  ^  j^^ 
giyen  to  amend  the  Bill,  &c.  is  reported  ^oi/e  2  vol.  out  of  poasesnotiy 
p.  397.  cannot  ^U  a  Bill 

for  ffossesiion  rf 

The  Plaintiff  ^coidingly  amended  his  Bill,  whiph  ^^^«^«««^ 
before  was  a  Bill  of  Discovery,  and  rendered  it  a  Bill  -f  ^^  ' 

for  Rdirf.  The  Amendments  in  the  body  of  the  Bill 
consisted  of  a  statement  that  the  Defen4<^  and  his 
Ancestors,  within  twenty  years,  had  frequently  ac- 
knowledged the  PfadntiiBrs  Title,  and  within  that  period 
their  right  had  been  attempted  to  be  obtained,  and  there 
was  the  following  addition  to  the  Prayer  of  the  Bill : 
*^  And  that  the  said  Sir  John  Tyrrell  may  be  decreed 
fMthwith  to  deliver  possession  of  the  said  real  Estates 
to  the  Plaintiff,  and  also  all  Title  Deeds,  Evidences,  and 
Writmga  in  his  possesaion  or  power  relative  thereto ; 
and  also  to  account  for  and  pay  to  the  Plaintiffs,  accord- 
ing to  their  respective  Rights  and  Interest,  so  much  of 
the  Rents  and  Profits  of  the  said  real  Estates  as  they 
shall,  under  the  circumstances  aforesaid,  appear  now 
entitled  to,"  &c. 

To  this  Bill,  a  General  Demurrer  was  put  in. 

N  2 
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1818.  Ml'*  Hurt,  and  Mr.  Willis^  in  Support  of  the  BiD:—* 

In  Dormer  v.  Fcrtesciie{a)  relief  wsb  given  on  a  Bill  of 
this  description,  though  there  had  been  no  Trial  at  LaWv 
The  Bill  states  an  admission  of  the  Plaintiff's  Title 
within  twenty  years^  which  forma  a  ground  for  relief. 
Hodle  V.  HeaUyib). 

Sir  S.  RomiUfff  and  Mr.  Garratt,  contra : — 
The  Plaintiffs  state  their  Title  as  Heirs  at  Law,  but 
do  not  state  that  the  Deeds  are  necessary  to  establish 
their  right,  nor  any  obstacle  to  proceedings  at  Law. 
In  Dormer  v.  Fortescue  the  Bill  stated,  there  were  out* 
standing  Terms,  and  Lord  Hardwicke  relies  on  that  cir^ 
eumstance  (c).  There  is  no  Case  where  a  person  stating 
himself  to  be  Heir  at  Law,  and  out  of  possession,  has 
been  held  entitled  to  come  here  for  Title  Deeds.-  Lord 
Reiesdale  says,  ''If  the  Title  to  the  possession  of 
I>6eds  and  Writings  of  which  the  Plaintiff  prays  pos- 
session, depends  on  the  validity  of  his  Title  to  the 
property  to  which  they  relate,  and  he  is  not  in  posses- 
sion of  that  property,  and  the  evidence  of  his  Title  to 
it  is  in  his  own  power,  or  does  not  depend  on  the  pro^ 
duction  of  the  Deeds  or  Writings  of  which  he  prays  the 
delivery,  he  must  establish  his  Title  to  the  prqierty  at 
Law,  before  he  can  come  into  a  Court  of  Equity  for 
delivery  of  the  Deeds  or  Writings  (d).''  That  is  exactly 
tiiis  Case.  In  Pulteney  v.  Warren  (e\  Lord  Eldon  says^ 
"  I  do  not  know  a  Case  in  which  the  Heir  has  claimed, 
merely  as  Heir,  an  Account,  not  stating,  any  impediinent 

(a)  2  Atk.-  p.  282  and  3  Atk.         (d)  Lord  Redesd.  Tr.  Plead. 
124-  43-  edn.3. 

(b)  1  Ves.  and  Bea.  537.  (e)  6  Ves.  89. 

(c)  8  Atk.  281;  3  Atk.  132. 
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to  his  recovering  at  Law ;  as  that  the  Defendant  has  the 
Title  DeedB  necessary  to  maintain  his  Title ;  or  that  Terms 
are  in  the  way  of  his  recovery  at  Law,  or  other  legal 
impedimentp  which  do^  or  which  may,  probably,  prevent 
it ;  upon  which  probability,  or  upon  the  fact,  the  Court 
founds  its  Jurisdiction."  In  PeinbertonY.Pemberton(f% 
the  same  doctrine  is  enforced.  In  Amdtagt  v.  Woib' 
v)ortk{g)  there  was  an  ]l^ectment  Bill,  stating  outstanding 
Terms ;  the  Defendant  pleaded  there  were  no  outstand- 
ing Terms,  and  that  Plea  was  allowed,  on  the  ground 
that,  tkere  being  no  obstacle  to  the  Plaintiff's  proceed- 
ings at  Law,  there  was  no  ground  for  a  Bill  in  Equity. 
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If  the  Cause  were  brought  to  an  hearing,  the  Court 
would  not  say  the  Deeds  should  be  separated  from  the 
possession,  until  the  right  was  determined  at  Law; 
why  not,  therefore,  try  the  right  in  the  first  instance  ? 
If  such  a  Bill  as  this  were  allowed.  Bills  would  always 
be  filed  previous  to  an  Ejectment  The  Plaintiff  comes 
here  for  equitable  relief  afler  twenty  years,  but  the 
Court  will  not  relieve  after  such  a  lapse  of  time,  even 
though  there  has  been  fraud.  Bonney  v.  Ridgard(h), 
Bedford  v.  Wade{i).  The  Court  has  made  a  sort  of 
Statute  of  Limitations  for  itself. 


He  Vice-Chakcellob: — 
An  Heir  out  of  possession  is  entitled  to  a  discovery 
of  Deeds  necessary  to  support  his  legal  Title,  or  to  have 
Terms  put  out  of  his  way  which  may  impede  his  re- 
covery at  Law;  but  this  Bill,  although  the  Plaintiff  is 


(/)  13  Ves.  397. 
ig)  1  Madd.  Rep.  189. 
(A)  1  Cox,    p.   145,    cited 
4  Bro.  C.  C.  138,  stated  also  17 


Ves.  98,  and  approved  by  the 
late  Master  of  the  Rolls. 
(0  17  Ves.  37. 
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an  Heir  out  of  possession,  does  not  pray  tiie  aid  of 
this  Court  in  order  that  he  may  assert  kis  legal  Title, 
but  prays  immediate  reUef,  by  the  delivery  of  the  pos- 
session of  the  Estate  and  of  the  Title  Deeds.  It  is  not 
denied,  that  if  this  Bill  had  prayed  the  delivery  of  the 
possession  of  the  Estate  only,  that  the  Demurrer  would 
hold ;  because  this  Court  cannot  relieve  upon  a  legal 
Title.  But  it  is  said  that  the  delivery  of  Title  Deeds 
is  equitable  relief;  and  that  this  Court,  having  in  that 
respect  jurisdiction,  will  do  complete  justice.  The 
possession  of  the  Title  Deeds  is  incidental  to  the  pos- 
session of  the  Estate,  but  cannot  be  recovered  with 
the  Estate  at  Law.  This  Court,  therefore,  will  give  the 
Title  Deeds  to  him  who  has  at  Law  recovered  the  pos- 
session of  the  Estate  ;  but  its  jurisdiction  in  this  respect 
is  confined  to  the  Possessor  of  the  Estate.  If  this 
Plaintiff  recovers  the  Estate  at  Law,  then,  and  not  till 
then,  he  may  come  here  for  the  possession  of  the  Title 
Deeds.    All  the  Cases  prove  this. 


Demurrer  allowed. 
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LOPES  V.  DE  TASTET. 

IN  this  Case  a  Plea  had^been  set  down,  but  when  it 
Came  on  to  be  heard,  the  Plaintiff  declined  arguing  it, 
stating  his  intention  to  amend  the  Bill. 

The  Vice-Chancellor: — 
As  the  Plaintiff,  by  desiring  to  amend  the  Bill,  admits 
the  validity  of  the  Plea,  the  Plea  must  be  allowed,  on 
payment  of  the  usual  Costs  of  5/.    The  Plaintiff  is  at 
liberty  to  amend. 

His  Honor  also  observed,  on  the  suggestion  of 
Mr.  Bell,  that  the  usud  words  in  the  Order,  ''  upon 
hearing  and  debate,  Sec/'  must  not,  in  this  Case,  be 
inserted. 


NOEL  V.  KING. 

S4th  April. 
1  HE  previous  proceedings  in  tiMs  Case  are  reported      jftera  motum 
ante  vol.  2.  p.  392,  for  a  month's  time 

after  Cross  Bill 
The  Defendant  afterwards  obtained  aa,  Order  for  a  answered,  to 
month's  time  to   answer  the  Origini^l  BiU,  after  the  ''^[^'^^'^ 
Answer  should  be  put  in  to  the  Cross  Bill,    The  Cross  q^^^  ^.^^ 
Bill  was  answered,  and  the  month  expired  without  any  answered,  and  a 
Answer  having  been  put  in  to  the  Original  BilL  month  expired,  a 

Motion  cannot  be 
made,  as  of  course,  for  further  time  to  answer  the  Original  BUI. 
N4. 
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i8i8.  Mr.  Wakefield  now  moyed,  as  a  motion  of  course,  £6r 

three  weeks  further  time  to  answer  the  Original  Bill. 

l^jjj^  The  Vice-Chancellob: — 

The  application  for  a  month's  time  to  answer  after 
the  Cross  Bill  should  be  answered,  amounted  to  a 
pledge,  on  the  part  of  the  Defendant,  that  he  would 
answer  within  the  month.  He  is  not  entitled,  as  of 
course,  to  any  further  Order  for  time. 

Motion  refused.   .  -«*• 


GARDNER  v.  PARKER  and  others. 


fiSth  April 

GifiofaBond  RlCHARD  CROSSLEY  being  on   terms    of 

by  ddhering  the  intimacy  with  the  Plaintiff  (who  had  rendered  the  de- 

Moime^and  saymgy  ceased  Tarious  services),  and  being  seriously  ill,  and 

"  Thert^taktthai  confined  to  his  bed,  two  days  before  his  deaUi,  in  the 

-  -^  V    *     ^  presence  of  a  Servant,  gave  the  Plaintiff  a  Bond  for 

ike  Ihnor  he       i>8oo/.,  saying,  at  the  same  time,  "  There^  take  that  and 

dging  two  daws      ^7  *^*"  '^^  Defendants  were  the  Executors  of  Crossley, 

ifier^  held  to  he  a  and  the  Prayer  of  the  Bill  was,  that  the  Plaintiff  might 

Donatip  causi     be  declared  entitled  to  the  Bond;  and  that  the  De- 

niortia,  (md  fendants  might  be  decreed  to  execute  proper  Instru- 

.  Vr!^^^  ^  mentsto  enable  the  Plaintiff  to  recover  and  receive  the 
be  ai  hberty 

to  lue  the  Money  due  on  the  Bond ;  and  that  the  Plaintiff  might 

Executors  Names  be  at  liberty  to  make  use  of  the  Names  of  the  Defend* 
in  suing  on  the  ants  in  any  Action  to  be  brought  against  the  Obligors, 
Bond,  heindem-    ^^  Plaintiff  offering  to  indemnify   the  DefcndanU 

of  the  Suit  to  be  pmd  out  rf  the  Tcstator^s  Estate. 
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Sir  Samuel  Bomlly,  and  Mr.  Roupell,  for  the 
Plaintiff:— 

Mr.  Cooke,  cofUra: — 
'This  cannot  be  considered  as  a  Qift  or  a  Donatio 
causd  mortis.  It  was  not  given  in  contemplation  of 
immediate  death.  JStfim  v.  Markham{a).  No  Property 
coold  pass  by  the  delivery  of  the  Bond,  it  being  a 
Chose  in  Action. 
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The  Vic£-Chancsllor  : — 
The  Case  of  Snelgrooe  v.  BaUey^b)  has  establishedi 
that  there  may  be  a  Donatio  mortis  causA  of  a  Bond, 
though  not  of  a  simple  contract  Debt,  nor  by  the  de- 
livery of  a  mere  symbol.  The  doubt  here  is,  that  the 
Donor  has  not  expressed  that  the  Bond  was  to  be  r^ 
turned  if  he  recovered.  This  Bond  was  given  in  the 
extremity  of  sickness,  and  in  contemplation  of  death ; 
and  it  is  to  be  inferred,  that  it  was  the  intention  of  the 
Donor  that  it  should  be  held  as  a  Gift  only  in  case  of 
his  death.  If  a  Gift  is  made  in  expectation  of  death, 
there  is  an  implied  condition  that  it  is  to  be  held  only 
in  the  event  of  death.  The  Cases  of  Lawson  v.  Latv- 
jon  (c).  Miller  Y.  Miller  {d),  and  Jones  v.  Selby  (e), 
furnish  this  rule.  Let  it  be  declared  that  the  Plaintiff 
is  entitled  to  this  Bond  as  a  Donatio  mortis  causd;  and 
that,  indemnifying  the  Executors,  he  is  at  liberty  to 
sue  in  their  Names ;  and  let  the  Costs  be  paid  out  of 
the  Testator's  Estate. 


(a)  3  Marshall,  §33. 
(I)  3  Atk.  214, 
(p)  1  P.  Wnis.441. 


(d)  3  P-  Wms.  36B. 
(f)  Prec.  Ch.  300. 
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PEARCE  V.  NEWLYN. 

Richard  PEARCE,  tU  PlolnHtrs  Grandfather, 
being  entitled  to  several  Copyholds,  called  Tanners  Par' 
rock,  and  Gremhill  hands^hy  liis  Will, 20th  Sept.  1777, 
bequeathed  the  same  to  his  Trustees  and  ExecutorB,to  re- 
ceive the  Profits,  and  apply  them  to  the  maintenance  of 
his  Gnmdson,  the  Plaintiff,  until  he  attained  twenty-five, 
and  tlien  to  surrender  the  Copyholds  to  him,  Richard 
Pearce  died  30th  March  1779,  leaving  Richard  Pearce 
hia  eldest  Son  and  Heir,  according  to  the  custom  of  the 
Manor,  and  leaving  the  Plaintifl,  his  Grandson,  an  In- 
fant* The  Trustees  renounced  Probate,  and  died  without 
having  been  admitted.     On  the  6th  Jan.  1 784,  RicAard 


afterwards  ad- 
mitted to  tht 
Cop^hidds^  and 
he  surrendered^ 
for  a  valuahle 
coniideradon^  to 
one  Holiowajj 


mm^ed  Probate,  p^^^^^^  ^j^^  g^^  ^f  ^1^^  Testator,  was  admitted  Tenant 
J   .     .     y,      of  the  Copyholds,  and  died  in  1803,  leaving  the  Plain- 

San  of  R*  P-  ti^J  *^^  ^'®  eldest  and  only  Son  and  Heir,  and  customary 
Heir,  who  attained  twenty-five  in  Jan.  i8oo.  Rkhard 
Pearcif  the  Father  of  the  Plaintiff,  soon  after  his  ad^ 
mittance  to  the  Copyholds,  surrendered  the  same  to 
one  Richard  Holioway,  his  Attorney,  and  he  was  ad- 
mitted to  the  same  ;  and  Hollowa^  in  1 796  surrendered 
the  same  to  Thomas  Newti^n^  who  surrendered  the  same 

yfho  stnrendcrtd    ^^  (^^  ^g^  ^^  his  Will,  and  bequeathed  them  to  the 

%%r^t^f  ^"^^^^^^^  ^^^^  ^^  ^^^^  ^^^  Executor,  On  the 
wAoftt  the  c'opv-  *9*^  October  1801,  the  Plaintiff,  as  Grandson  and  De- 
holds  were  be-       visee  of  Richard  Pearce  the  Grandfather,  procured  him- 

queathed  to  th^ 

Phintiff.  Htld^  as  to  the  Coptfkofd  which  E*  P.  surrendered  io  the  11  %e  of  his 
WiU^  that  the  Plaintiff,  his  Grawdion^  xdos  entitled,  though  thirken  ifean  had 
elapaedfram  the  time  he  became  adults  and  that  the  Defendant  was  a  Trustee  for ^ 
and  mtiM  surrender  to^  him:  and  an  Account  was  directed  of  Timber  cut ;  tmd 
aUo  ^  the  Rent&  and  Prq^sfor  the  last  nx^ears. 
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self  to  be  admitted  to  the  Copyholds ;  but  the  Defendant 
continued  in  possession  of  them,  and  cut  down  great 
quantities  of  Timber.  The  Prayer  of  the  Bill  was, 
that  the  Defendant  might  be  declared  a  Trustee  of  the 
Copyhold  Lands  for  the  Plaintiff,  and  might  be  directed 
to  surrender  the  same  to  him ;  and  that  an  Account 
might  be  takep  of  the  Rents  received  by  him,  and  of 
the  Timber  cut  by  the  Defendaqt's  Father,  or  by  the 
Defendant,  and  to  pay  to  him  what  should  be  found 
due. 
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The  Defendant,  by  his  Answer,  stated,  that  Hichard 
Pearce,  the  Grandfather,  did  not  surrender  all  the 
Copyholds,  but  only  GreenMll  Lands,  to  the  use  of 
his  Will ;  and  Richard  Pearce,  the  Father,  was  there- 
fore entitled  to  enter  as  custonlary  Heir,  and  that  he 
was  entitled  to  dispose  of  the  sam<e : — ^That  in  the  admit- 
tance of  Richard  Peahe^  the  Father,  to  the  Copyhold 
called  Greenkill  Latids,  the  non-appearance  of  the  De- 
visees in  Trust  under' the  Will  of  Richard  Pearce  the 
Ghrandfather,  is  mentioned  in  the  Court  Roll  of  the 
Manor,  but  no  such  fact  was  stated  in  the  admittances 
to  the  other  Copyholds.  He  then  insisted  on  his  Title, 
as  derived  under  a  Purchaser  for  a  valuable  Consider- 
ation without  Notice. 


Sir  Samuel  Rondtty,  a&d  Mr.  MerivaU,  for  the 
Plaintiff:— 
He  Defence,  that  the  Defendant  claims  under  a 
Purchaser  for  a  valuable  Consideration,  cannot  be  sus- 
tamed ;  for  in  the  admittance  of  Pearce,  the  Father, 
to  the  Copyhold,  the  Will  oi  Pearce^  the  Grandfather, 
is  noticed,  and  that  the  Devisees  under  his  WiH  hiui 
not  applied  to  be  admitted.  HoBoway  and  NetolyH 
must  be  taken  to  have  had  notice  of  that,  since  it 
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appears  on  the  Court  RoUs»  The  obtaining  a  new 
Grant  by  the  Lord,  to  Pearce  the  Father,  was  a 
Fraud. 

Mr.  Hart,  and  Mr.  Wingfield,  for  tne  Defendant:-^ 
A  Purchaser  of  a  Copyhold  is  not  bound  to  search 
the  Court  Rolls.  If  he  does  search  them,  what  appears 
on  themis  Notice,  butnot  otherwi8e(a).  The  Defendant, 
as  claiming  under  a  Purchaser  for  a  valuable  Conside- 
ration, without  Notice,  cannot  have  his  Purchase  im- 
peached. Another  objection  is,  that  after  such  a 
length  of  time,  the  right  of  the  Defendant  cannot  be 
affected. 

The  Vice-Chancellor  : — 
The  Case  is  narrowed  to  the  Greenhill  Land ;  and 
the  question  is.  Whether,  under  the  circumstances, 
the  Defendant  Newlyn  is  to  be  considered,  as  to  that 
Land,  a  Trustee  for  the  Plaintiff? 

It  appears  by  the  Court  Roll,  that  this  Land  was 
devised  by  the  Gk'andfathef  to  Trustees ;  that  the  Trus- 
tees did  not  apply  to  be  admitted;  that  Pearce  the 
Father  declined  to  be  admitted  as  Heir  to  the  Grand- 
father; and  that  a  Forfeiture  being  incurred,  he  took 
a  new  Grant  to  himself  This  was  a  plain  Fraud ;  and 
he  became,  upon  his  admission,  a  Trustee  for  the  uses 
of  the  Grandfather's  Will.  Tlie  Court  Rolls  are  the 
Title  Deeds  of  Copyholds;  and  a  Purchaser  is  affected 
with  Notice  of  the  contents  of  the  Court  Rolls,  as  far 
back  as  a  search  is  necessary  for  the  security  of  the 
Title.    When  Holhway  purchased  of  Pearce  the  Son, 

(a)  In  Hamard  v.  Hardy^  Copyhold  Estate,  must  be  pre- 

18  Vfls.  463,  the  late  Matier  tf  sumed  to  have  Notice  of  eveiy 

/Aeltolb  seems  to  have  doubted  thing  on  the  Court  Rolls  re* 

whether  a  person  purchasing  a  lative  to  it. 
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and  when  Newlyn  purchased  of  Hottoway,  he  would, 
with  reasonable  diligence,  have  leamt,  and  therefore 
must  be  presumed  to  have  learnt,  from  the  inspection 
of  the  Court  Rolls,  those  circumstances  which  made 
Pearce  the  Son  a  Trustee  for  the  uses  of  the  Grand- 
fSetther's  Will.  He  who  purchases  of  a  Trustee,  with 
Notice  of  a  Trust,  becomes  himself  a  Trustee. 
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An  objection  is  made  to  the  relief  prayed,  on  the 
ground  of  lapse  of  time.  If  twenty  years  had  passed, 
I  should  have  thought  the  objection  material ;  but  here 
only  thirteen  years  have  elapsed.  The  Plaintiff  came 
of  age  in  1800,  and  the  Bill  was  filed  in  1813.  The 
Defendant  must  be  declared  to  be  a  Trustee  of  the 
Copyhold  called  GreerMU  Idxndi^  to  the  uses  of  the 
Grandfather's  Will,  and  must  surrender  to  the  Plaintiff, 
and  account  for  the  Timber  cut,  if  it  belongs  to  the 
Tenant  and  not  to  the  Lord,  and  must  account  for  the 
Rents  and  Profits  for  six  years  past ;  but  I  shall  not 
give  Costs,  on  account  of  the  delay  in  the  institution 
of  the  Suit. 


END    OF    PART    I. 


CAS  E  S 


BEFORE    THE 


VICE-CHANCELLOR. 


GRIFHTHS  V.  ROBINS,  (a) 

f8i8. 


The  Vice-Chancellob's  Judgment.  ^ 


9th  April. 

,1hIS  Cause  comes  on  upoti  a  Supplemental  BiQ,  by  Deed  of  Gift 

W.  Griffiths,  as  the  Devisee  and  Executor  of  Maty  crdered  to  he 

Morris,  the  Plaintiff  in  the  original  Suit ;  and  prays,  to  *^«^  ^y « 

have  certain  Deeds  of  Gift  delivered  up.  to  be  can-  .  ^  ^1 

umuence  over  the 
celled^  as  having  been  obtained  under  such  circum-  D^fnf^  who  was 

stances,  that  this  Court  will  consider  them  to  be  void,  etghty-fawr  years 

It  is  said,  that  the  present  Plaintiff,  Griffiths,  applies  M,  and  nearly 

under  the  effect  of  a  similar  influence,  which  he  imputes  ^hnd^md  placed 

to  the  Defendant  in  the  Cause ;  but,  upon  the  state  of  ^j^n^e 

this  record,  I  am  to  consider  this  Cause  as  if  Mary 

Morris  herself  was  now  the  Plaintiff  before  me. 

It  appears,  that  Mary  Morris  was  upwards  of  eighty* 

(a)  Ex  Relatione. 
Vox.  III.  O 
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four  years  of  age ;  and  ^t  the  period  in  question,  blind, 
or  nearly  so,  and  altogether  dependent  on  the  kindness 
and  assistance  of  others.,  Thomas  Griffiths  had  married 
the  Niece  of  Mary  Morris.  She  had  entire  trust  and 
confidence  in  them ;  and  it  knay  b^  stated  that  they 
were  the  Persons  upon  whose  kindness  and  assistance 
she  depended.  They  stood,  therefore,  in  a  relation  to 
her,  which  so  much  closed  het  to  their  influehce  that 
they  can  maintain  no  Deed  of  Oift  from  her  unless 
tiiey  can  establish,  that  it  was  the  result  of  her  own 
free  wil)^  and  e^eted  by  tke  interrentioD  of  some 
indifferent  person. 

It  appears  that  Mary  Morris,  biaing  possessed  of  a 
▼ery  narrow  income — a  freehold  house  and  premises 
of  the  value  only  of  about  so  /.  per  annum,  and  a  few 
houshold  gobds-*-execruted  a  Deefd  of  Gift  of  all  her 
feel  and  peraonal  Property  to  Griffiths  and  his  .Wife, 
only  reserving  a  life  Interest,  and  depriving  herself  of 
the  power  of  applying  any  part  of  the  Principal  of  hei 
small  Property  for  her  maintenance  during  her  Life. 

It  is  a  suspicious  circumstance,  that  there  is  a  recital 
contained  in  the  Heed,  of  a  ifresh  Lease  to  Griffiths, 
and  that  no  such  Lease  appears  to  have  been  exex^uted. 

I  do  nM  thitk  it  net^ssafy,  hoWevelr,  to  eAter  into 
aA  tike  tmniskilions  stated  to  b^  attendant  on  th« 
l>eed,  tod  the  ^nanttelr  m  "t^lnth  it  iraft  prepaDn^d.  ft 
is  istffieieht  to  say,  tibat  tit^  Defendants  have  nbt  ixOtlBtt 
out  that  Case  which  the  poHcy  df  thils  Cburt  te^mmt 
from  Persons  standing  in  that  relation  to  the  Donor  in 
which  they  had  placed  tihetuireW^s. 
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TIm  Decree  must  therefore  be  accordiog  to  the  iSiB. 


Prayer  of  the  Bill,  except  as  to  the  Lease  to  Griffihs,  ' 

which  does  not  appear  to  exist. 


Mr.  BeUf  and  Mr.  Roots,  for  the  Plaintiffs : — 

Mr.  Hart,  and  Mr.  GiMestone,  for  the  Defendants, 
Robim  and  Irons:^' 

Mr.  ColUnsm,  for  Defendant,  Snioinas  Griffkhs,  the 
infant. 


aofa 


itai^liB 


FILDES  V.  HOaKER. 

T  HIS  Cause,  in  the  preceding  stagi^^  is  reported  bj 
Mr.  MerwaU  (a). 

It  having  been  referred  back  to  the  Matter  to  review 
his  Report;  the  Jf aster, by  his  reviewed  Report, stated, 
that  objections  having  been  made  before  him,  on  the 
part  of  the  Defendant,  that  the  Premises  were  by  for- 
met.  Leases  made  subject  to  Covenants  for  Rents^  and 
otherwise,  to  which  it  is  alleged  the  Premises  still 
remain  liable  -,  he  was  of  opinion,  that  upon  the  Plaintiff 
indemnifying  the  Defendant  against  the  performance  of 
any  Covenants  which  may  have  been  entered  into  by 
the  Plainti^  or  any  former  Lessees  of  the  Premises, 
for  payment  of  any  Rents,  or  otherwise,  in  respect  of 
thi^  Premises^  the  Plaintiff  can  make  a  good  Tide  to 

(«)  2  Meriv.  424. 
O  a 


3d  ApriL 

Heldy  that  a 
Lessecy  su^'ect  to 
C&DcnantSy  can- 
not compd  a 
specific  perfiirmr 
ante  of  an 
Agreement  to 
purchase  the  Pre- 
misesy  though  he 
cfftred  to  m- 
demnifythe 
Purchaser 
against  the  per- 
forindnce  of  the 
Covenantsi 
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the  Premises  apon  a  Lease  for  the  teitn  of  twenty^ae 
years^  according  to  the  Agreement. 

This  Report  was  excepted  to. 

Mr.  Sugden,  in  support  of  the  Exceptions  : — 

Mr.  Baupellf  and  Mr.  Prext<my  comtrn:-^ 

'    The  Vice-Chancbllob: — '- 

The  Plaintiff  comes  to  this  Court  to  compel  the 
specific  performance  of  a  Contract,  by  which  the  De- 
fendant engages  to  accept  from  him  a  Lease  of  the 
Premises  in  .question  for  twe  nty«-one  years.  He  can 
liaye  no  title  to  the  assistance  of  the  Court  unless  he 
is  able  to  perform  the  Agreement  on  his  part — ^unless  he 
is  able' to  give  to  the  Defendant  a  secure  Lease  for  the 
term  of  twenty-one  years.  It  appears  that  the  House 
in  (question  is  one  of  the  six  Houses  built  on  grouml 
demised  by  the  Skinners  Company  to  Mr.  Burton^  for  a 
term  of  99  years  from  Michaelmas  1807,  at  a  ground^ 
rent  of  10/. ;  and  in  that  Lease  is  -contained  a  proviso 
for  re-entry  upon  non-performance  of  any  of  the  Cov^ 
nants  contained  in  it. 

The  Plaintiff  is  now  in  possession  by  an  assignment 
of  an  Under-Lease^  granted  by  Mr.  Burton,  of  this  }»ar- 
ticular  House.  This  Under-Lease  contains  all  the 
Covenants  which  are  included  in  the  original  Lease  ^ 
but  it  is  obTious  that  the  observance  of  these  Cove- 
nants by  the  Holder  of  this  Under-Lease  cannot  ajone 
protect  liis  possession. 


If  this  Defendant  Were  to  accept  the  Lease  contracted 
(qt  from  the  Plaintiff,  and  the  Covenants  in  the  original 


\ 
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Lease,  though  well  observed  with  respect  to  this  par- 
ticular House,  were  to  be  broken  as  to  any  other  of  the 
five  Houses,  the  Skinners  Company  would  be  entitled 
to  re-enter^  not  only  upon  .that  particular  House,  but 
upon  the  whole  property  comprised  in  the  original 
Lease,  and,  consequently,  upon  the  Premises  in 
question. 
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The  Plamtiff  is  necessarily,  therefore,-  driven  to  ad-> 
mit  that  he  cannot  give  to  the  Defendant  a  secure 
LeMe  f«r  the  Term  6f  his  Contract,  but  the  Ma$ter  has 
considered  that  the  offer  of  the  Plaintiff  to  indemnify 
the  Defendant  in  case  of  his  eviction,  is  equivalent  to 
a  secure  title.  I  cannot  bring  myself  to  tkat  opinion. 
Where  a  good  Title  can  be  made,  subject  to  a  pecuniary 
charge,  a  Court  of  Equity  has  compelled  a  specific 
performance  of  the  Contract  upon  security  against  the 
charge.  Even  that  principle  might  have  been  question- 
able, as  imposing,  at  all  events,  a  considerable  degree 
of  trouble  upon  a  Purchaser,  to  which  he  had  not  sub- 
jected himself  by  the  teims  of  his  Contract.  But  there, 
the  Purchaser  is  effectually  protected  in  the  possession 
of  the  specific  subject  of  his  Contract.  Here,  the  Plain- 
tiff admits  that  he  cannot  protect  the  Defendant  in  the 
specific  subject  of  his  Contract;  and  only  proposes, 
in  effect,  to  secure  to  him  a  pecuniary  compen- 
sation for  the  value,  in  case  he  loses  that  possession. 
A  Court  of  Equity  has  never  acted  upon  such  a  prin- 
ciple. A  Vendor  cannot  be  aided  here  who  is  not  able 
to  secure  to  the  Purchaser  the  specific  Property  for 
which  he  has  contracted. 


Exceptions  allowed*. 
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34th  April. 
25th  May. 

Order  to  dismiss 
a  Bill  i^tainedy 
but  not  served 
tiU  eight  months 
after.     Between 
the  Order  and 
the  service  of  it, 
the  Plaintiff  ob- 
tained an  Order 
to  amend.    Heldy 
that  the  Order  to 
amend  was 
regular. 


YOUNG  V.  SBIITH. 

An  Order  had  beea  obtained  in  this  Caus^  on  fthe 
16th  of  April  1817,  to  dismiss  the  Bill,  but  the  Order 
wafi  not  seryed  until  thie  enHuiog  December.  BetW^feen 
the  obtaimngy  and  the  eerviee  of  the  Orderi  the  PlajntUT^ 
in  ignorance  of  the  same*  obtained  an  Order  %k>  antend. 
A  Motion  WHS  now  made  to  diachaig^  the  Mter 
Order. 

Mr.  Wingfield,  in  support  of  the  Motion ; — 

Mr^  Sell,  contra : — 

The  Vice^Chancellar,  after  inking  time  to  inqwe  into 
the  practice,  reiueed  the  Motiaa,  stating^  th«^  th^  Plain^ 
tiff  was  regular  in  his  amendment,  having  ha4  no 
notice  of  the  er  parte  order  to  dismiss  the  BiU. 


Motion  refused* 
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EDWARDS  V.  EDWARDS. 

29th  April. 
27th  May. 

Lewis  £DirilAD£,maT0limtary8etdement,by     Query,  ff^A<- 

Lease  and  Release,  igtli  and  20th  July  1783,  Qonreye^  ^^^  o»  <<  Potvfr, 

certain  Lands  to  a  Trustee,  to  hold  the  same  to  the  use  S*^^  ^0  L.  e; 

#rtiia  said  LewU  Edwards  tor  Life,  ^th  Rmatndat  to  ^[0  revoke  Uses 

TnistatB,  fcc.t  Remaiiidgr  to  the  fast  Son  by  the  Plaintifr  ^  /   jmiVnr  juj 

(his  Wifii)  ia  Tail,  Remainder  to  the  second  and  evary  natwalLift,'* 

other  Son  inTa]l,Remaii^der  to  the  Daughters,  with  cross  such  Revocatiom 

Ketnund^rs  between  them,  toith  Remainder  to  the  right  and  lU-qipomt- 

Heir$  of  the  Settlor;  and  tfa3  Deed  contaiped  a  proviso,  "^  "  '^  *• 

*'  that  it  should  and  might  be  lawful  to  and  for  the  said  *^*  .'*^. 

and  deaoered  tti 
L.  Edwards^  from  /jme  to  time,  during  his  natural  life,  ^^  presence  of 

by  any  Deed  or  Writing,  Deeds  or  Writings,  to  be  i^^  attested  hy 

signed,  sealed,  and  delivered  by  him  the  said  Leim  two  or  ware  ere- 

£lN«rdf,  in  die  presence  of,  and  attested  by,  two  oi>  dibk  Witn^s^y^ 

mere  crediUe  Witnesses,  to  revoke  or  make  void  aU  *^^ -^f^^'"' 

and  every,  or  any,  tlie  use  or  uses,  Estate  or  Estates/  ^ 

thereinbefore  Uadtod  and  declared,  or  expressed  of  and 

concerning  the  said  Farm  Lands,  Hereditaments,  and 

P^quses  thereby  released  and  conveyed,  or  expressed 

Of  intended  so  to  be ;  and  by  the  sain^  or  any  other 

Deed  or  Deeds,  Writing  or  Writings,  to  be  signed, 

aesled,  and  executed  as  aforesaid,  to  limit  and  appoint, 

•r  deelar^,  any  new  or  ether  use  pr  uses,  Estate -or  Es* 

tat^,  of  and  in  the  same  Farms,  Lands,  Tenements, 

HeredJtaments,  and  Preipises,  or  any  part  or  parcel 

ther^f,  tc-any  Person  or  Persen^^whomsoeyer;  or  to 

Umit  and  appoint  the  saai^,  or  any  part  thereof,  to  or  for 
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sach  other  use  or  uses,.intents  and  purposes,  and  in  such 
manner  and  form  as  he  the  said  Lewis  Edwards  should 
think  fit,  any  thing  thereinbefore  contained  to  the  con- 
trary thereof  in  anywise  notwithstanding/*  At  the 
time  the  Deed  was  executed  Lewis  Edwards  was  mar- 
ried, and  without  Issu*,  but  he  afterwards  had  Issue,  by 
the  Plaintiff  his  Wife,  Lewis  Edwards  the.  Defendant, 
their  eldest  Son,  and  three  Daughters  (three  of  the  Co-- 
plaintiffs). 

Lewis  Edwardsy  the  Son,  married  in  the  life-time  of 
his  Father,  and  the  Father  executed  a  Conveyance  by 
way  of  Settlement,  by  which  he  conveyed  certain  Laqds, 
which  were  the  most  valuable  part  of  the  Lands  com- 
prised in  the  preceding  Settlement,  in  Trust,  for^  the 
said  Lewis  Edwards  the  Son,  and  hi»  Issue. 


Lewis  Edwards  the  Father,  being  afterwards  desirous 
of  revoking  the  last-mentionjed  Settlement  on  hie  Son, 
by  virtue  of  the  Power  of  Revocation  contained  in  the 
Settlement  of  1783,  and  to  make  a  new  appointment  ia 
favour  of  his  Wife  and  younger  Children  (the  Plaintiffs), 
and  to  make  an  adequate  provision  for  them  by  means 
thereof  and  with  certain  other  Lands  belonging  to  him, 
after  his  death,  and  intending  thereby  duly  to  execute  the 
Power  of  Revocation  and  Appointment,  reserved  by  the 
Settlement  of  1 783 ;  he, by  his  Will,  27th  September,  duly 
executed  and  attested,  as  required  in  the  case  of  devises 
of  Real  Estates,  gave  and  devised  the  Lands  settled  by 
the  Deed  of  1783,  together  with  other  Lands,  unto  the 
Plaintiff  his  Wife,  for  her  life,  and  after  her  decease,  te 
the  Plaintiff  r^omo^  Edwards^  his  second  Sod,  his  Heirtf 
and  Assigns  for  ever,  subject  to  the  payment  of  500/. 
to  his   third  Son,    the    Plaintiff    WilUam  Edwards; 
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and  also  to  the  payment  of  300/.  to  each  of  his 
Daughters,  the  Plaintiffs  Margaret  and  Ann  Edioards; 
and  all  the  rest  of  his  Estate,-  both  real  and  personal, 
he  gave  to  his  Wife,  the  Plaintiff  Elizabeth  Edwards^ 
and  appointed  her  his  sole  Executrix  and  Residuary 
Legatee. 


^99 

1818. 
I V ' 

£dwakds 
Edwards^ 


Lewu  Edwards  the  Father  died  in  October  1815, 
leaving  the  Defendant  Lewis  Edwards,  his  eldest  Son, 
surviving. 

Upon  the  death  of  Lewis  Edwards  the  Father,  the 
Plaintiff  Elizabeth  Edwards,  his  Widow,  entered  ibto 
Possession  and  receipt  of  the  Rents  and  Profits  of  the 
devised  Lands,  and  hath  ever  since  continued  in  such 
Possession. 


The  Plaintiffs,  by  their  BiU,  stating  th^  foregoing 
facts,  insisted  that  the  Will  was  at  Law  a  good  Revo- 
cation of  the  Setdement  made  on  the  Son ;  and  if  not, 
that  it  was  a  good  Revocation  and  Appointment  in  Equi- 
ty ;  and  that,  undfer  the  circumstances,  a  Court  of  Equity 
would  supply,  in  favour  of  the  Plaintiffs,  any  legal 
defect  in  the  execution  thereof;  and  prayed,  that  the 
Will  might  be  declared  a  good  execution  of  the  Power 
in  Equity ;  and  that  the  Defendant  might  be  decreed 
t  to  make  and  execute  all  proper  Assurances  for  supjJly- 
ing  such  defect,  if  any,  in  the  execution  of  the  Power 
at  Law,  and  settling  the  Premises  according  to  the 
Trusts  of  the  Will ;  and  that  the  Defendant  might  be 
restrained,  by  Injimction,  from  all  further  proceedings  in 
an  Action  conmienced  at  Law,  against  the  Plaintiff 
Elizabeth  Edwards,  for   the  recovery  of  the  setded 
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Premises,  wd  from  bringing  any  oth«r  Adaoo  ugaiiist 

To  Uiis  BiU  tjt^  Pefmaant  put  ia  a  G^ai^fW  De- 

Mr.  Blake,  in  Support  of  the  Demurrer : — 
The  Power,  though  to  be  revoked,  according  to  the 
terms  of  It,  by  Deed,  might,  acQordiQg  to  decided  Cases, 
be  revoked  6y  Will.      Kibbet  v.  Lee  (a),   Counters  of 
Roscommon  v.  Fowke  (b). 

Jf  tiu^  pQw^ris  weU  executed  at  l^w,  tliePbwtiff 
till*  M  ligbt  to  come  here. 

Sir  iJtfWMl/ JB<w%,  w4  M^  flfar^,  ^ow^w 
At  Law  this  would  not  be  a  good  execution  of  ihp 
Power,  for  a  Will  only  takes  effect  by  the  death  of  the 
party.  The  au^orities  quoted  haye  been  questioned.  In 
Kibb0  V,  J>e,  the  Eevocation  was  to  be  by  a  Writing 
•  attested  by  three  Witnesses,  which  might  therefore  be 
suppp^ed  to  include  a  Will,  but  here  the  Revocation  is 
tQ  be  by  a  Deed  or  Writing  attested  by  two  Witnesses ; 
but  a  Will  attested  only  by  two  Witnesses  would  be  in- 
valid ;  it  is  clear,  therefore,  that  the  Power  was  not  meant 
^  be  executed  by  Will.  If  this  be,  as  it  is,  a  bad  execu* 
tion  of  the  Power  at  Law,  it  is  a  Case  for  relief  ia  Equit^^ 
tb«  Plaintift  beings  ^  a  Wife  and  Children,  entitled  to 
have  thi?  defect  m  the  execution  of  the  Power  suppUed. 

Mr.  Blahe,  iu  Reply  : — 
In  those  Cases  where  a  Surrender  has  been  supplied, 
it  is  where  the  Party  intendin^g  to  execute  the  Power 


(a)  Heb.  312. 


(h)  4  Bro.  P.  C.  5«3. 
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was  Owner  of  the  Estate ;  but  here  the  Estate  waa  ^^^^ 

vested  in  the  first  Sod,  sdbject  to  be  divested  by  a  due  ^        y 

cxecntiofi  of  the  Power*  Id  M'Adam  r.  Logam  (c),  it  was  X»w  arim 
deteriiiiDed,  that  between  two  Sons  the  Court  will  not  ** 

supply  the  defective  exacutton  of  a  Power;  and  in  "^akm. 
MmUqgHt  V.  Bath  id),  Lord  Chief  Justice  Ihk  was  of 
the  same  opinion. 

In  this  Case  it  is  also  observable,  that  jCeirif  Edwards 
the  Father  had  a  Reversion  in  Fee ;  and  though  his 
Will  were  not  a  good  execution  of  hia  Power,  the  Will 
might  stOl  operate  upon  his  Interest,  as  Remaindor^ 
man  in  Fee. 

The  Vice-Chancellob  : — 
Upon  looking  into  the  language  of  the  Deed  in  this  87111  Uay. 
Case^  creating  the  Power,  there  is  certainly  ground  to 
contend  that  the  Power  of  Revocation  and  new  Ap- 
pointment was  only  to  be  exercised  by  Deed.  The 
Towier  is  given  to  i.  Edwards,  *^  from  time  to  time, 
during  his  natural  Ufe,"  to  revoke  the  uses  and  re-ap- 
point: which  affords  an  inference  that  a  Deed  was 
intended,  and  not  a  Will,  which  only  operates  from  the 
death.  The  Power  of  Revocation  and  Re-appointment 
is  ''  to  be  signed,  sealed,  and  delivered  in  the  presence 
of,  and  attested  by,  two  or  more  credible  Witnesses/* 
but  a  Will  is  not  sealed  or  delivered,  and  two  Wit- 
nesses to  a  Will  would  not  have  been  su£Scient.  There 
are,  however,  some  strong  Cases  to  the  contrary,  and  in 
particular,  the  Case  of  the  Countess  of  Roscomnnm  v> 

(c)  3  Bro.  310. 

(d)  3  Cha.  Cas.  ^.     But     on  these  Cases,  in  his  valuable 
tee  Mr.  Svgden'n  observationB     work  on  Powers,  ed.  3. 


J 
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lii8«  Rwke  (e)y  determiaed  in  the  House  of  Lords.    In  thai 

'        ^  Case  the  Power  was  to  revoke,  by  any  Writrng^  vniimr 

EpFA&DS  the  hand  and  seal  of  the  Donee,  attested  by  two  or 
more  credible  Witnesses ;  and  by  the  satne,  or  any  other 
Deed,  to  limit  new  Uses;  and  yet  it  was  held,  the 
Power  might  be  executed'  by  Will.  I  cannot,  after 
this  Anthority,  decide  that  this  Will  is  not  an  exe- 
cution of  the  Power,  without  first  having  the  opinion 
of  a  Court  of  Law. 

Ij^t  the  Demurrer  stand  over  until  the  opinion  of  a 
Court  of  Law  has  been  obtained. 

(c)  4Bro.P.C.523. 
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RICHARD  TOWNROW,  WIIXIAM  MATTHEWS, 

and  WILLIAM  BATEMAN        -        -    Plaintiffs, 

r. 

JOHN  BENSON,  WILUAM  JOHNSON,  and  JOHN 

'     JOHNSON Defendtots, 

sgeh  ApriL 

The  Bia  stated,  Tliat  on  or  about  the  month  of      BUI  far  an 

October  i8i3,  Jo&i  Bemm,  of,  8ic.,  Attorney  at  Law  ^i^^*"^^  *o 

(one  of  the  Defendania),  was,  or  pretended  to  be,  .      ^lI^ 

iposaessed  of  certain  Lands,  Tenements,  and  Heredi-  j(^  ^  ^j^ 

taments,  situate  at  Sandiofi,  in  the  several  Parishes  gromdafam 

of  IBebom  and  Epworthj  in  the  County  of  Lincoln,  con-  ^grtement  under 

siatinff  of  a  Farm  and  300  Acres  of  Land,  or  there-  f^      r?;    ; 

hrd  tons  tndMtd 
abouts ;  and  to  have  good  Right  and  Title  to  let  dud  ^lore^ilafi  the 

demise  the  said  Hereditaments  and   Premises  to  a'  amtunfcftke 

Tenant  from  year  to  y^ar : — ^That  by  an  ancient  custom  **"*•    -He^  on 

of  the^said  Parishes  and  County  in  which  the  said  ^«~^»  '*«* 

->.  •  t»  W(U  Q  l€fun 

Hereditaments  and  Premises  are  situate,  atn  off-going  ^^^  andDt- 
Tenmit  of  any  Farm  or  Lands  within  tfuoh  Piuishes  mwrer  allmed. 
of  Bekon  and  Epworth  are  entitled  to  certain  Allow*    QneryjlVketier 
ances  and  Paymenta,  at tha^axiHration  of  his  Term,  from  ^^  ^^''^  ^^ 
his'  Landlord,  which  are  called  his  way-going  Crops,  or  .     ^  ^miMe 
Tenant-right,  and  which  consist  of  a  certain  reasonable  set-i^on  a 
compensation  for  aH  such  Tillage  and  Half-tillage,  and  demand  far 
Manure,  as  -may  be  in  and  upon  the  said  Farm  or  ^^^^ 
Lands  at  the  expiration  of  his  Tenancy : — ^That  in,  and 
for  some  time^  previously  to  the  said  month  of  October 
1813,  one  John  BittteU^  was  the  Tenant  or  Occupier 
of  the  aforesaid  Farm  and  Lands  at  Sandioft ;  and  that 
in  or  about  the  said  month  of  October  1813,  the 
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Defendant  John  Benson^  offered  and  proposed  to  the 
Plaintiff  Richard  Townrow,  to  let  and  demiie  the  said 
Farm  and  Lands  to  the  Plaintiff  Biclmrd  ToumrOw^ 
as  Tenant^  pro^id^d  the  said  John  Burtchby  would 
^ve  up  the  Possession,  and^he  said  Siehard  Townrow 
would  pay  to  the  said  John  Burtchby  the  value  of 
his  Tenant-right;  and  the  Defendant  Bauon  and 
the  Plaintiff  Townrow,  entered  into  a  Treaty  for  that 
purpose: — ^That  in  consequence  of  such  Proposal 
Itnd  Treaty,  the  Plaintiff  Toumrow  entered  into  an 
Agreement  with  ibe  Mid  John  Burtchby,  by  wIuGh 
thA  latter  agreed  to  give  up  ta  the  Plaintiff  Towmnm, 
die  Possession  of  the  said  Faitt  and  lands,  (m 
being  paid  such  sum  of  M<^iiey  |m  he  &e  i^aid  John 
Bmtchby,  as  off-going  Tenant,  should  be  entitled  to, 
according  to  the  said  custom  of  the  County : — ^Tbi4 
the  Plaintiff  Townrow,  thereupon  applied  to  the  De* 
fcadaal  Bemon,  to  prepare  a  pro]>er  AgreemeAt  for  the 
valuation  of  such  Crops  of  what  the  s^dJohnBwrichbjf 
was  so  to  be  entitled  to  as  off-going  Tenant;  and  thi 
Plaintiff  Townrow  requested  the  Defendant  Benson,  in 
pffepacing  th^  same,  to  take  care  that  the  Plaintiff 
Townrow  should  not  agree  to  pay  tb^  sBxd  John  Burtchby 
aay  sum  of  Money,  or  make  him  any  Allowances  aa 
offgoing  Tenant,  ,which  the  Plaintiff  Townrow,  when 
he  ^ottld  quit  the  said  Farm  and  Lands,  would  not 
himself  be  allowed  or  entitled  unto  as  off-going  Tenant 
of  the  same  Premises :— That  the  Defendant  Bumm 
cauaed  an  Agreement  i«  writing  to  be  prepi^  and 
in^ossedy  which  was  afterwards  signed  by  the  Plaintiff 
Tuumrow  and  the  said  John  Burtchby,  in  the  presence 
•f  WilUrnn  BtdcM,  at  DoncoMter,  the  Partner  of  the 
XMbndwt  Benton,  and  witneseed  by  ThamuLUieU,  the 
Clerk  to  the  said  Joki^Bmem  and  Thmm  Jieckett,  and 


CASES  IN  CHANCERY. 

hore  date  on  or  about  the  aoth  of  Ddctmber  idi3; 
whereby  it  was  agreed  between  them,  that  file  said 
J^ha  Bwrtchby  should  giVB  up  to  the  Plaintiff  TouMfow^ 
llie  Possession  of  the  said  Farm  and  Premises  at  &wni^ 
t^jfi^  in  the  said  Parishes  of  Bebon  and  Epwarth,  on 
being  paid  sueh  sum  of  Money,  «s  off^ing  Tenant,  «s 
he  should  appear  to  be  entitled  to  by  yirtne  of  a  valua^ 
tion  to  be  made^n  pursuance  of  the  said  Agreement  ^**-• 
Hint  ill  pursuance  of  the  s^d  Agreemaenti  a  tahmlioii 
was  made  of  what  the  said  John  Buttehby  was  entitled 
to,  as  ofi^going  Tenant  of  the  said  Farm  and  Pteaiisesi 
According  to  the  custcxn  of  the  said  County,  by  whiob 
It  appeared  that  the  same  amounted  to  Ae  siim  of 
iftooL  or  thereabouts,  and  which  Sum  the  Plaittliff 
Tawmt^,  ifterwards,  With  the  priTity  and  knowledge^ 
and  direotion  of  the  Befendaoot  Bm$&n,  paid  to  the  SMd 
Jifhn  BtatMy:^ThAt  in  further  puisvanoe  of  4be 
Ti^aty  betwiien  the  Piamtiff  Tawnr^w  and  the  Du^ 
fmdant  Bmuon^  they  oame  to  an  Agveenent  tt>gether^ 
by  which  the  Defendant  BensM  agreed  thai  he  Would 
desiise  the  said  Farm  and  Piremises  to  the  Plaintiff 
T&wnrow,  SB  Tenant  from  year  to  year,  at  the  yeariy 
Rent  of  500  L,  and  that  die  Plaintiff  Tbwmim  shoidd 
hate  Possessioti  of  the  Arable  Land  as  from  the  iith 
of  October  then  last  past,  and  of  the.  House  and  Gnum 
Land  from  the   13th  of  May  then  next:^TkHk  fto 
MeiMrandum  of  sueh  Agnramimt  was  made  an  writing; 
but  that,  in  pursuance  of  isuch  Agreement,  the  Plaintiff 
Tamvaw  entered  mto  Possi^ssion  of  the  said  Fann  and 
Lands  as  send  from  the  respective  times  before  inm 
tioned,  adbd  Hke  Defendant  JBmmh  accepted  AePfadntiff 
T&wfmnf  as  his  Tenant  of  the  «aid  Fann  and  Lands^ 
snd  the  Plaintiff  Smswuns  continued  to  occupy  the 
said  Bunli  smdLands,  as  Tenant  thereof  to  the  Defendant 
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TOWKJIOW 

nd  others, 

v: 

BXNSON 

and  others. 


Benson,  until  the  time  hereinafter  mentioned ;  and  the 
Plaintiff  Toumraw  from  time  to  time  paid  Rent  for  the 
said  Farm  and  Lands  to  the  Defendant  Benson,  as  the 
Landlord  thereof,  who,  as  such  Landlord,  received 
the  sdme  from  the  Plaintiff  IWnroti? : — ^That  in  1816, 
the  Plaintiff  Ibumrow  became  desirous  of  quitting 
the  Possession  of  the  said  Farm  and  Lands,  and  he, 
gave  half  a  yearns  previous  Notice  of  such  his  in- 
tention, to  the  Defendant  Benson,  by  which  the  Plaintiff 
Townww  informed  him,  that  he  intended  to  deliver 
up  to  him,  or  to  whom  he  might  appoint,,  the  Pos- 
etession  of  the  said  Farm  and  Lands  on  the  loth  of 
October  i8i6|  or  at  such  other  time  or  times  as  his 
then  present  year's  Tenancy  should  expire : — ^That  the 
Plaintiff  Toumrow  accordingly  delivered  up  the  Posses- 
sion of\  the  said  Farm  and  Lands  to  the  Defendant 
Benson,  on  the  said  10th  day  of  October  1816,  and  the 
Defendant  Benson  took  Possession  thereof  accordingly,* 
ted  let  the  same  to  other  Tenants  as  he  thought  proper; 
and  the  Plaintiff  Townrow  then  requested  him  to  allow 
to  and  pay  the  Plaintiff  Townrow,  the  amount  of  his 
Tenant-right  as  off-going  Tenant  of  the  said  Farm  and 
Lands,  and  to  deduct  therefrom  the  amount  of  the  Rent 
tKen  due  to  him  from  the  Plaintiff  7b2i7iirot&,  as  his 
Tenant  of  such  Farm  and  Prezhises,  but 'the  Defendant 
Benson  refused^  without  giving  any  reason  for  such 
his  refusal  so  to  do : — ^That  Plaintiff  Townrow  tiiere^ 
upon  caused  Notice  to  be  given  to  the  Defendant 
Benson,  that  the  Plaintiff  Townrow  intended  a  valua- 
tion to  take  place,  on  the  14th  November  1816,  of  the 
Tenant-right  and  Interest  which  he  was  entitled  to  in 
jrespect  of  the  said  Farm  and  Lands;  and  that  the 
Plaintiff  Townrow  had  appointed  George  Hutchinson  of, 
&c.  Farmer^  to  value  the  Mdtie  on  his  behalf,  and 
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tequested  the  Defendant  Benson  to  appoint  some  other 
Person  to  value  snch  Tenant-right  and  Interest  dn  be- 
half of  the  Landlord,  at  the  time  aforesaid ;  and  also, 
that  in  case  no  Person  sboidd  attend  on  behalf  of  the 
Landlord  at  the  time  aforesaid,  the  Plaintiff  Town--  . 
row  had  appointed  Thomas  Dyson,  of,  &c.  Gent,  and 
George  Brooke,  of,  8ic»  to  make  the  said  valuation, 
along  With  George  Hutchinsony  who  would  proceed  on 
the  same  on  the  i8th  of  November  1816: — ^Thatno 
Person  attended  on  th^  part  of  the  Defendant  to,  value 
the  Tenant-right  on  the  14th  November  1816,  and 
Brooke,  Dyson  and  Hutchinson,  therefore,  at  the  request 
of  the  Plaintiff,  proceeded,  on  the  18th  November  1816, 
to  value  the  same,  and  they  made  their  valuation,  the 
particulars  of  which  were  reduced  into  writing,  and  a 
Memorandum  thereof  was  signed  by  them,  by  which 
the  amount  of  the  Tenant-right  due  to  the  Plaintiff, 
appeared  to  be  the  Sum  of  692 1.  los,  lid. : — ^That  the 
Plaintiff  soon  after,  sent  a  copy  of  ^the  valuation  to  the 
Defendant,  and  demanded  the  amount,  after  deducting 
a  year's  Rent  due  from  the  Plaintiff,  but  the  Defendant 
refused  to  pay  the  same : — ^That  by  the  custom  of  the 
Parishes  and  County  in  which  the  Farm  and  Land 
are  situated,  an  off-going  Tenant  is  entitled,  after  he 
has  quitted  Possession  of  such  Farm  and  Lands,  to 
reap  and  have  the  benefit  of  the  Crops  ^own  in  the  last 
year  of  his  Tenantcy,  upon  paying  or  allowing  standage 
for  the  same : — ^That  the  Plaintiff  sowed  sixty  Acres 
with  Wheat  and  Rye  during  the  last  year  of  his  Tenantcy 
of  the  Farm  and  Lands,  which  Crops  were  not  included 
in  the  valuation  of  Tenant-right  hereinbefore  men- 
tioned, because  the  Plaintiff  expected  to  be  allowed  to 
reap  the  same:— That  in  August  1818,  the  Plaintiff 
Vol.  IIL  P 
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1818.  re({uested  the  Defendo^t  to  permit  him  to  reap  the 

Crops  sown  by  him,  upon  paying  standage  for  the  same, 

d  th  ^^^  ^^^  Defendant  refused  to  permit  him,  and  insisted 

•0,  '  '  on  reaping  the  same  for  his  own  benefit,  and  did  rea^ 
Uehson.  ^  the  same,  and  made  no  Compensation  to  the  Plaintiff. 
aud  otben.  ^  The  Bill  then  charged,  That  the  Plaintiff  is  entitled 
to  stand  in  the  place  of  Burtchby,  and  to  have  the  sam^ 
allowances,  in  respect  of  Tenant-right,  as  he  would  have 
been  entitled  to  if  he  had  retained  the  Possession  of 
the  Farm  in  i8;6,  and  had  then  given  up  the  same  I9 
the  Landlord,  as  the  Plaintiff  did: — That  the  Defendants, 
or  some  of  them,  have  had  the  benefit  of  the  Tillage, 
Half-tillage,  Manure,  and  Crops,  left  by  the  Plaintiff  in 
and  upon  the  Farm  and  Lands,  and  have  lately  let  the 
'  same  to  some  other  Person  or  Persons,  and  have,  or 
might  have  received  from  them,  when  they  took  Posses- 
sion, the  value  of  such  Tillage,  Half-tillage,  Manure, 
and  Crops,  as  were  in  and  upon  such  Farm  and  Lands ; 
but  Defendant  refuses  to  maJce  any  allowance  in  re- 
spect of  the  same: — That  the  Defendant,  in  1816,  dis* 
trained  upon  the  Stock  and  Effects  of  the  Plaintiff 
upon  the  said  Farm  and  Lands,  for  Rent  due  in  respect 
of  the  Premises,  and  that  the  Plaintiff  replevied  th^ 
same,  and  executed  to  the  Sheriff  of  the  County  of 

•'  lAncolny  a  Replevin  Bond,  in  the  Penalty  of  1,000/. ; 

and  that  the  Defendant  Benson  has  since  obtained  an 
Assignment  of  the  said  Bond  from  the  Sheriff,  and  has 
commenced  Actions  against  the  Plaintiffs  Matthewi 
and  Bateman,  upon  the  same,  to  recover  the  Penalty 
of  the  Bond,  and  threatens  to  proceed  t^  Trial  on 
f  the  said  Actions ;  and  intends  to  commence  an  Action 
against  the  Plaintiff  unless  restrained  by  Injunction, 
although  the  amount  of  the  Rent  due  is  leas  than  the 
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amount  of  the  AHowanceB  to  which  the  PlaintifF  2'owit- 
raw  ii  entitled.  IPhe  Prayer  of  the  Bill,  was  for  an 
Account,  and  an  Injunction  to  restrain  proceedings  in 
the  Actions,  and  from  commencing  any  Action  or 
Actions  against  the  Phiintiff  in  respect  of  the  Ar- 
rears of  Rent,  or  proceeding  in  any  manner  against  the 
Plaintiffs,  or  any  of  them^  respecting  *the  Premises 
aforesaid. 

To  this  Bill  a  general  Demurrer  was  put  in  by  the 
Defendants  Benson  and  Johnson. 

Mr.  Home,  and  Mr.  Treslove,  in  support  of  the 
Demurrer : — 
Here  the  Set-off,  if  any,  might  have  been  made  avaiU 
able  at  Law.   It  is  a  Legal  Set-off,  and  therefore  cannot 
-be  enforced  in  this  Court* 

Mr.  Jf0r,  and  Mr.  Parker,  conira : — 
There  is  not,  perhaps,  any  Case  where  a  Legal 
Set-off  has  been  enforced  in  a  Court  of  Equity  f  but 
this  is  an  Equitable  Set-off,  arising  out  of  the  Agree* 
ment  with  the  Plaintiff  Benson,  who,  on  letting  the 
Farm  and  Lands  to  BurteUy,  agreed  to  make  certain 
ADowancas  to  him,  which  the  Plaintiff  Ibwnrour,  as 
the  Assignee  of  the  Lease  from  Burtchby,  was  entitled 
to,  and  which,  if  the  Agreement  had  been  in  writing, 
would  hare  constituted  a  Set-off  at  Law. 


20^ 
181$. 

Town  ROW 

and  others, 

V, 

Bensox 
amd  others. 


The  Vick-Chancbllor  : — 
The  Tenant  here  claims  to  setoff  a  legal  demand 
against  the  Distress  of  his  Landlord  tor  Rent.    The 
policy  of  the  Law  does  not  permit  a  set-off  against  a 
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Distress  for  Rent ;  and  a  Court  of  Equity  must  foUo^r 
the  Law,  and  cannot  relieve  against  the  rule  of  Law, 
where  the  claim  to  set-off  is  founded  on  a  legal  demand- 
It  is  not  necessary  to  consider  how  the.Cajse  might  be 
if  the  Tenant  had  a  counter  demand,  not  at  Law,  but 
in  Equity. 

'  Demurrer  allowed. 


LAFFER  and  Ux.  v.  Edwards  and  others. 


and  after  her 
deaths  one»tkird 
part  of  the  prin- 


ted May. 

s.ooo/.  Stocky  to    T 

L,E.(TestJor'8^^^^  ^^^"^^^^  bequeathed  3,000/.  Capital 
Wife) for  lAfty  Stock  (being  j^art  of  a  larger  Sum  standing  in  his 
name,  in  th^  four-per-cent.  Consolidated  Bank  Annui- 
ties) unto  his  Trustees  and  Executors,  in  Trust,  to  pay 
StoSw*  the  Anual  Dividends  or  Proceeds  thereoiF,  when  and 
&»!,  J.E.  ifke  ^  *^®  8*"*^®  should  be  received,  unto  his  Wiie  LmMa 
shall  be  Hen 

livings  and  if  deady  to  kis  Child  or  Children  ;  and  a  Bequest^  in  the  same  manner^  of  ■. 
one^hird  to  each  rftvtxoo  DaughterSy  M.  A.  £.  and  H.  E.  with  a  PravitOy  that  * 
if  either  rf  kis  Daughters  should  die  unmarried^  and  toithout  Issue^  the  surviving 
Daughter  to  take  both  Shares ;  and  if  both  die  unmarried,  and  without  Issue,  then 
the  Shares  to  go  to  his  Son,  J.  £.  ifUwg,  or  ifdeady  to  his  Children:  He  then 
gone  the  residue  of  his  Property,  consisting  rf  Real  and  Personal  Estate,  to  Trus* 
tees;  andjbyaChdicil,  certamother  RealEstates]  to  convert  thesameinto  Money, 
in  Trusty  as  to  one-third,  for  his  Son,  J.  £. ;  and  the  other  two-thirds  equa^ 
amongst  kis  DaugUers,  su^ect  to  suck  Contingencies  in  favour  of  their  Issue, 
and  with  theUke  benefit  of  Survivorsk^,  as  were  brforjtdedared  as  to  the  3,000/. 
Stock.  L.  £.  the  Testaioi^s  mfe',died.^  Held,  that  on  her  death  the  Daugh- 
ters  took  vested  Interests  in  their  Shares  of  the  3,000/.  Stock,  and  of  the 
Residue,  and  Produce  of  the  Real  Estates.  ^' 
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EdwardSfVOid  her  Assigns,  for  and  daring  the  term  of  her 
natural  Life ;  '^  and  I  declare  that  her  receipt,  notwith- 
standing any  future  Coverture,  shall  be  a  sufficient 
discharge  for  the  same.  I  also  give  to  my  said  Wife, 
all  the  Household  Furniture,  Plate,  linen,  and  China, 
in  and  about  my  House  at  K. ;  and  also,  aH  my  Horses 
and  Implements  of  Husbandry,  Hay,  Straw,  Com  and 
liquors, in  my  saidHouse  (all  growingCrops  excepted); 
also,  the  Sum  of  50/.  to  be  paid  to  my  said  Wife 
immediately  on  my  decease ;  also,  I  give  and  bequeath 
to  her  the  use  of  my  Dwdling-House  at  K.  aforesaid, 
for  one  year,  to  be  computed  from  the  time  of  my 
decease;  and  from  and  immediately  after  the  decease 
*of  my  said  Wife^  the  said  3,000  /.  Capital  Stock  to  be 
paid,  applied,  and  disposed  of  in  manner' hereinafter 
mentioned  (that  is  to  say) ;  one-third  part  thereof  to 
my  Son,  JoAii  Edwards,  if  he  shall  be  then  living,  and 
if  dead,  to  such  Child  or  Children  as  he  may  happen  to 
leave,  if  more  than  one,  to  be  equally  divided  amongst 
them;  one  -other  third  Part  or  Share,  to  my  natural  or 
reputed  Daughter,  begotten  on  the  body  of  Louisa 
my  now  Wife,  called  and  distinguished  by  the  name 
of  Maty  Ann  Edwards,  if  she  shall  be  living  at  the 
decease  of  my  said  Wife,  and  if  dead  (at  such  time 
leaving  lawful  issue),  then  to  such  Child  as  she  may 
happen  to  leave,  or  Children,  if  more  than  one,  in  equal 
Shares ;  and  the  remaihing  third  Part  or  Share  of  and 
in  the  said  Capital  Stock  of  3,000/.,  unto  my  natural 
or  reputed  Daughter,  begotten  on  the  body  of  Louisa 
my  now  Wife,  called  and  distinguished  by  the  namie  of 
Hannah  Edwards,  if  living  at  the  time  of  my  Wife's 
decease,  and  if  dead  (leaving  lawful  Issue),  then  to 
such  CJhild  or  Children  as  she  may  happen  to  leave,  if 
more  than  one,  to  be  equaOy  divided  amongst  them 
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Provided  always,  tbat  if  either  ofay  said  Daughters 
.shall  die  iumiarried|  and  without  Issue,  then  it  is  my 
Will,  that  the  surviying  Sister  sha^  take  the  Share  of 
her  so  dying;  and  if  both  of  them,  my  said  Daughters, 
shall  die  unmarried  and  without  Issue,  then  the  Shares 
so  given  to,  or  intended  for  each  of  them,  to  go  to  my 
Son,  John  E^oards^  if  living,  and  if  dead,  to  his  Children, 
in  equal  Shares  :< — I  give  and  devise,  all  my  Messuages, 
Faims,  Lands,  Tenements,  and  Hereditam^iits,  as  well 
Freehold  as  Copyhold  and  Leasehold,  situate,  &c»  unto 
my  said  Trustees  and  Executors,  their  Heirs,  Executors, 
Administrators  and  Assigns,  according  to  the  natiure 
of  the  said  Estates  respectively,  upon  Trusty  that  they 
do  and  shall  sell  and  dispose  thereof,  as  soon  as  cour* 
veniently  may  be  aft^  my  decease,  for  the  best  price 
or  prices  that  can  reasonably  be  obtained  for  the  same, 
and  do  and  shall  apply  the  Money  arising  therefrom, 
in  manner  hereinafter  mentioned ;  and  I  declare,  that 
the  Receipt  of  my  said  Tru?tee8,  or  of  any  one  of  them^ 
for  the  Purchase-Money,  shaM  be  a  good  Discbarge 
for  the  same : — I  give  to  my  Servants,  Miiry  Bdli$  and 
Dima  Kenrkk,  if  living  with  me  at  the  time  of  my 
decease,  20  i.  a-piece : — ^I  give  and  bequeath,  my  Gold 
Watch  to  my  said  Son,  Jolm  Edwards,  and  my  Library 
of  Books  to  my  said  three  Children,  and  if  uny  difierw 
ence  idball  surise  about  the  division  or  partition  thereof, 
the  same  to  be  setded  by  my  Executors :«— I  give  and 
bequeath  all  die  rest  and  residue  of  my  Capital  Stock 
and  Money  in  the  Funds  (over  and  besides  the  said 
Sum  of  3,000  ^.^  iumI  also,  all  the  Money  arising  from 
the  Sale  of  my  said  Estates,  together  with  the  Rents, 
Issues  and  Profits  thereof  in  the  mean  tioae;  and  also 
all  Money  due  aiid  owing  to  i^e  upon  or  bjr  virtue  of 
my  Mortgage  Bol^,  or  otherwisis,  and  all  other  sqr 
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F«rftonat  Estate,  of  wiiat  n^fure  or  kind  Boerer  (not 
hcidby  before  bequeaihed),  flubjocl  to' my  just  Debts 
and  Funeral  Bxpences,  unto  my  said  Trustees  and 
Bt€«utora|  in  TVust,  that  they  do  pay,  assign,  transfer 
or  dispose  thereof,  in  manner  foHowing;  (that  is  to 
say),  one^hird  Part  thereof  to  my  said  Bon,  John  EeU 
vmrdi,  and  the  other  two-third  Parts  thereof  equally 
between  my  said  two  Daughters,  subject  to  stich  Con- 
ting«neies  in  favour  of  their  Issne,  and  with  the  Jike 
benefit  of  Survivorship,  as  are  hereinbefore  expressed 
and  declared  touching  the  said  Capital  Stock  of  3,000/.: 
•^I  devise  ail  such  Messuages,  Lands,  and  Heredtte- 
msntBi  of  which  I  am  Mortgagee  in  Fee,  unto  my  said 
Trustees  and  Executors,  in  order  to  enable  them,  upon 
receipt  of  *the  Money  due  thereon,  to  re-lease  and  re- 
ooBvey  the  same  to  the  Person  or  Persons  entitled  to 
the  Eqinty  of  Redemption  thereof: — ^I  desire  that  my 
TVastees  may  not  be  answerable  the  one  for  the  otfier, 
that  they  may  reimburse  themselves  aH  their  Expences, 
and  that  they  may  have  a  reasonable  Compensation  for 
their  trouble  in  executing  the  Trusts  in  them  reposed ; — 
I  direct,  that  the  receipt  or  receipts  of  any  Parent  or 
GhiarAian,  ef  any  Infant  or  Infants  entitled  to  ^  any 
Legacy,  sum  or  sums  of  Money,  shall  be  a  good  dis- 
diarge  to  my  Executors ;  and  that  the  Interest  arising 
tHfta  any  Legacy  or  Money  to  which  any  Infant  or 
Muits  may  be  enftitled,  shaH  be  laid  out,  d^iring  their 
fliisot)ty,  tiStttt  by  my  sdd  Trustees  and  Executors,  or 
the  Ouardian  or  Guardians  of  sudi  Infant,  for  their 
Maintenance  and  Education." 
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Hie  Testaftor  made  a  Codicil  tb  his  WiQ,  dated  the 
s^th  of  H^vveirfber  1807,  as  foQows :  **  I,  John  Edwards, 
of,  &e.  do  midce  ftis  CMi6il  to  my   last  Will  and 
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Testament. — Whereas,  since  the  date  and  execution 
thereof,  I  have  pi^rchased  from  G.  T.  F.  Esq.  and  hi» 
Trustees,  certain  Tenements,  Lands  and  Hereditaments, 
situate  in  the  Parish  of  Northop  in  the  said  County 
of  FHnt,  and  the  same  have  been  re-leased  and  con- 
veyed unto  and  to  the  use  of  me,  of  my  Heirs  aad 
Assigns  for  ever :  Now  I  do  hereby  give  and  devise 
the  said  Tenements,  Lands  and  Hereditaments  so  pur<* 
chased  by  me  as  aforesaid,  with  their.  Appurtenances, 
unto  and  to  the  use  of  the  Trustees  named  in  my  said 
Will,  of  and  concerning  my  Real  Estates  thereby  »de- 
yised,  and  their  Heirs  and  Assigns  for  ever,  upon  and. 
for  such  and  the  same  Trusts,  Intents  and  Purposes, 
and  with,  under,  and  subject  to,  such  and  the  same^ 
limitations,  Provisoes,  Declarations  and  Conditions, 
as  in  and  by  my  said  last  Will  and  Testament  are 
limited,  expressed  and  declared,  of  and  concerning  my 
Real  Estates  thereby  devised,  and  upon  and  for  no 
other  Tnist,  Intent  or  Purpose  whatsoever. — I  con- 
firm my  said  Will  in  all  respects.'' 

The  Testator  died  20th  May  1816.  Louua  Edwards, 
the  Testator's  Wife,  died  in  his  life^time;  but  the 
Testator,  at  the  time  of  his  death,  left  surviving,  John 
Edwardsy  his  Son ;  the  Plaintiff  Mary  Ann  Lqffer  (late 
Edwards),  his  Daughter,  who  married  previously  to  the 
death  of  the  Testator ;  and  Hannah  Eihelston  (late  Ed^ 
wards),  another  Daughter,  who  also,  married  before  the 
death  of  the  Testator.  Hannah  Ethektm  had  three 
children  by  her  Husband,*  all  Infants. 

The  Plaintiff  JLfl/er,  in  Right  of  his  Wife  Mary  Ann, 
claimed  to  be  entitled  to  the  Legacy  of  1,000  L  fomr-pei^ 
cent.  Consols,  together  with  the  Plaintiff  Mary  Ann 
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iMfef^B  one4hird  Part  of  the  Residne  ofihe  Teat^ttor^ft 
Persbnaf  Estate,  as  well  as  to  one-third  Part  of  the 
Produce  of  the  Real  Estates  of  the  Testator,  when  the 
same  should  be  sold.  The  Prayer  of  the  Bill,  was 
for  an  Account,  and  that  the  Rights  of  the  Plainti£b 
might  be  declared.  . 

The  Defendant,  John  Edwards,hy  .his  Answer,  sub* 
mitted  that  in  case  of  the  death  of  the  Plaintiff  ATary 
Arm  LafieVf  and  of  the  Defendant  Hannah  Ethehtonj 
without  Issue  living  at  either  of  their  decease,  he  was 
entitled  to  the  Sums  of  1,000/.  and  1,000/.  four-per- 
cent. Consols,  bequeathed  to  them  by  the  Testator's 
Will,  as  well  as  to  two  third  Parts  or  Shares  of  the 
said  Mary  Aftn  Laffer  and  Hannah  Ethel$ion  in  the 
Residue  of  the  Testator's  Personal  Estate,  and  also  to 
the  two  third  Shares  of  them  in  the  Produce  of  the 
Real  Estates  of  the  Testator,  inasmuch,  as  he  submitted, 
such  Legacies  are  at  present  contingent  only,  and  can-^ 
not  Test  until  their  respective  deaths,  leaving  Isdue  at 
the  time  of  their  respective  deceases;  and  that  upon 
the  deaths  of  Mafy  Ann  Laffer  and  Hannah  Eihelsion, 
without  Issue  at  either  of  their  decease,  such  respective 
1,000/.  and  1,000 /.  four-per-cent.  Consols,  and  their 
Shares  in  the  Residue  of  the  Testator's  Personal  Estate, 
and  in  the  Produce  of  the  Real  Estates,  wil^  become 
absolutely  vested  in  the  Defendant. 

Mr.  WeihereU,  and  Mr.  B/ichards,  for  the  Plaintiffs ; 

and  Mr.  Bell,  and  Mr.  Shadwell,  for  such  of  the 

Defendants  as  were  in  the  same  Interest  with 

the  Plaintiffs:— 

•  After  the  cases  of  Maberley  v.  Strode  (a),  and  Bell  v. 

PJ^  (6),  the  words  ^  that  if  either  of  my  Daughters 

'(•)  3  Ves.  450,  (&)7Ve8.464. 
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shall  4ie  muDamed,  mni  wiChomt  InaB/*  mint  h%  oon- 
fttmed  ^  nnnMunied,  or  without  Umte"    But  still  the 
Dttuf^ters,  having  tnrviTed  the  Widow,  take  Tested 
laterests  m  the  ShsrcB  of  the  3,000  /•  given  to  than, 
the  Umitation  over  being  only  intended  to  apply  tn  the 
case  of  a  death  before  the  Widow ;  far  cm  the  deaA  of 
the  Widow  the  3,000  /•  Stock  is  to  be  paid^  assigned, 
or  disposed,  1,000/.  to  each  Daughter,  if  then  livmg, 
and  if  dead,  to  such  Child  as  she  should  leave,  or  ChQ- 
dren,  if  more  than  one;  therefore  each  Daughter,  if 
living,  seems  intended  to  take  a  vested  Interest,  and 
the  subsequent  limitation  intended  only  to  take  place 
if  either  or  both  Daughters  should  be  then  dead,  without 
leaving  any  Issue ;  Wedddl  v.  Mitndy  (c) :  for  otherwise,  if 
a  Daughter  died  before  the  Widow,  leaving  a  Child  or 
Children,  such  Child  or  Children  immediately  took  a 
vested  Interest,  but  if  the  Daughter  happened  to  sur- 
vive the  Widow,  neither  the  Daughter  nor  any'  of  her 
Children  could  take    an    absolute  Interest  until  the 
death  of  fte  Daughter.    There  is,  certainly,  some  dif- 
ficidty  in  applying  some  parts  of  this  reasoning  to  the 
case  of  the  Residue,  as  the  payment  or  transfer  of  it 
does  not  depend  on  the  life  of  the  Widow,  and  it  is 
to  be  paid  or  transferred  subject  to  the  Contingency  in 
favour  of  Issue,  and  with  like  benefit  of  Survivorship, 
as  is  before  expressed : — but  the  only  Contingency  be- 
fore expressed  in  favour  of  Issue,  is,  if  either  Daughter 
shMid  be  dead  at  the  death  of  the  Widow,  leaving  a 
Child  or  OiiUrea;  and  the  Court  caonot  take  from  the 
Children  Uie  benefit  of  this  Contingency,  or  apply  it  to 
any  other  period,  and  then  the  benefit  of  Survrvorship 
must  be  confined  to  the  s«ne  period.    Perhaps  the 
meaning  may  be,  subject  to  soch  Contingency  in  case 

(c)  6  Ves.  341-. 
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of  the  death  of  a  Daughter  before  the  time  of  .transfer  iSiS. 

or  payment,  that  is,  before  the  Testator's  own  death ; 
but  that,  in  the  events  which  have  happened,  would  ^'if  * 

make  no  diiSereooe.    In  the  events  that  have  happened,  ^     ' 

the  Daughters  took  vested  Interests  in  their  Shares  of  Edwabm 

iht  Retidm,  as  well  as  of  the  3)0Qo/.  aad  Ae  fMittot  and  <)Cheii, 
of  die  real  Estate. 

Mr.  Ihtrf,  for  the  other  Defendants  :^ 

TTie  VlCfc-CHAK€Bt.LOR: — 

la  tlie  events  l^at  have  happened,  the  Interests 
vested  absolalely  in  the  Daughters. 

The  deaths  of  the  Daughters  unmarried,  and  widbiout 
Issue,  is,  as  to  their  Shares  of  the  3,000/.,  plainly  re- 
ferriUe  to  dieir  disaths  ia  die  life-tame  of  the  Wife.  If 
the  Wife  had  survived  the  Testator,  they  surviving  her, 
woald,-  upon  her  death,  have  taken  such  Shares  abso- 
lutely ;  and  the  Wife  having  died  before  the  Testator, 
the  Daughters  took  the  same  Shares  absolutely  upon 
his  death.  The  only  Coatmgency  in  ftvour  of  their 
Iseue  SB  to  these  Shares,  was  iht  chance  of  their  deaths 
m  the  iifiMime  of  the  Wife, 

Tksre  is  some  inacciumcy  of  expremton  in  die  graeral 
ResUbaiy  Ckuise,  but  the  manifevt  intention  is,  that  die 
Baag^rters  shoald  take  the  some  interest  in  the  general 
Reiridae  mbkh  diey  took  im  dieir  Shaees  «f  the  3^000/. 
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RICHARDSON  v.  EVANS. 
3d  May. 
Ftvouo  m  a  ^^  this  Case  a  Lease  was  granted,  containing  a  clause 
Leatey  that  Les-  that  the  Lessee  should  not  assign  or  demise  the  Pre-^ 
sees  should  not  nuges  without  the  consent  of  the  Lessor  in  writing. 
demise  the  Pre-  ^^  gjy  ^^  gj^^  .  ^^  Plaintiff,  against  the  origi- 
mues.  without «,_  .  ^  '^  ./,-  7^ 

Licence  '  writ'  Lessor  and  Lessee,  for  a  specific  performance  of  an 

•ng.  A  ParolLi'  Agreement  for  an  Under-Lease,  stating  a  parol  consent 
cence  to  underlet  by  the  Defendant,  the  original  Lessor,  to  an  Under^ 
wst^ent;  hut  Lease,  by  the  original  Lessee,  to  the  Plaintiff;  and  cir- 
^such  lAcence  ts  ^umstances  to  show  Fraud  in  the  original  Lessor,  but 
md  under  cir-  '  ^®  Evidence  did  not  amount  to  proof  of  Fraud. 
cwmstancesof 

Fraud,  this  Court  Mr.  Hartf  and  Mr.  Roupdl^  for  the  Plaintiff:— 

will  relieve. 

Sir  Samuel  Romlhfj  and  Mr.  Heald,  for  the  De- 
fendant : — '- 


The  Vice-Chancellor: — 
Under  such  a  Proviso  as  this  in  a  Lease,  a  parol 
Licence  to  underlet  is  not  sufficient  in  Equity,  any- 
more than  at  Law,  unless  such  parol  Licence  is  used  as 
a  Snare,  and  under  circumstances  which  amount  to 
a  Fraud,  in  which'  case  this  Court  will  give  relief. 
There  is  ho  proof  here  that  the  original  Lessee  was 
induced  by  the  conduct  of  the  original  Lessor  to  under- 
let these  Premises  without  a  written  Licence ;  or  that 
that  the  Plaintiff,  relying  upon  this  parol  licence,  has 
suffered  any  injury  or  inconvenience. 


Bill  dismissed,  with  Costs. 
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f  1818.* 

^ , $ 

BRAMLEY  «.  TEAl. 

4th  May. 
1  HIS  was  a  Bill  for  a  specific  performance>  against       Purchater  in 
the  Purchaser  of  an  Estate.  poMenum^  who 

has  made  AUtrr 

Mr.  Mvnroe,  now  moved  for  the  jpayment  of  the  Pur-  "^^^^^^"^ 

chase-Money  into  Court,  upon  an  Affidavit,  that  the  Pur-  ^^  Estate 

chaser,  who  was  in  Possession,  had  drained  the  Lands,  ordered  to  pay 

and  put  a  new  roof  to  a  House,  and  changed  Tenants,  the  Pwrchtoe^ 

He  cited  Cutter  v.  Simons  {a).    Notice   of  the  Motion  J^^oney  tii^o 
was  given,  but  nobody  appeared. 

.  The  Vice-Chancellob  : — 
Where  an  Estate  is  deteriorated  by  a  Purchaser  in 
Possession,  it  is  reasonable  he  should  pay  his  Pur- 
ch|Lse*Money  into  Court,  because  he  diminishes  the 
value  of  the  Lien  which  the  Vendor  has  upon  the  Estate 
for  his  Purchase-Money  ;  but  where  the  Estate  is 
ameliorated,  the  value  of  the  Lien  is  increased,  and  the 
Vendor's  security  improved.  On  the  authority,  however, 
of  the  Case  cited,  and  as  nobody  appears  on  the 
Motion,  you  may  take  an  Order. 

Motion  granted  (b). 
M)  2  Meriv.  105.  {b)  See  post,  Gellr. Watson. 
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1S18. 


RATTRAY  1;.  BISHOP. 

7th  May. 

Anh^metwny  An  Order  for  an  Injunction  had  been  obtained  for 

wkensetMai      want  of  an  Answer;  and  before  the  Injunction  was 

the  next  Se^       sealed  at  the  next  Seal  after  the  making  of  the  Order, 

cfenOtsJrom    e  ^  Answer  was  put  in ;  and  the  question,  on  a  Motion 

the  ScdJwii?.  ^  ®^*  aside  the  Injunction,  was,  whether  the  Injunction 

operated  retrospectirely  ftom  the  date  of  the  Order,  or 

:'^^  from  the  seating  of  the  Injunction  ? 

Mr.  Fonblanque,  for  the  Modem : — 

Mr.  Whitmarsh,  comra,  cited  Brwc€  t,  Webk{a). 

The  Vfcx-CHANesLLOR':-*^ 
The  Injunction,  when  sealed  at  the  next  Seal,  operates 
ff  om  tbe  time  the  Order  is  made  for  it. 

Motion  refused,  with  Costs. 
*  •  (c)  3  Meriv.  474. 
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EYRE  V.  BARTROP. 

7th  May, 

In  1809,  E.  K  E^e,  the  Brother  of  the   Plaintiff,      Givmgtime 
gianted  an  Annuity  to  R.  B.  Skurray  and  R.  Skurray,  ^^^^  Pruu^, 
of  217/.  14s.  during  his  life,  and  the  Plciintiff  joined       Ama^ 
with  him  in  the  Grant,  as  a  Surety,  for  the  payment  of  exonerates  the 
the  same  quarterly.    In  the  Annuity  Deed  it  was  |^ro-  Surety fnm pott, 
vided,  that   E.  V.  Eyrt,  or  the  Plaintiff,    should,  on  aswtUasfiUwre, 
seven  days  notice,  be  at  liberty  to  redeem  the  Annuity.  -«"'**'''* 
on  the  payment  of  19384/.  83.  6^,  which  was  some- 
thing more  than  the  Purchase  Money.    The  Annuity 
was  further  secured  by  demise  to   W.  H.  Skurray,  a 
Trustee,  for  ninety-oine  years,  of  certain  real  Pr<^erty, 
by  E.  V.  Eyre,  and  a  Bond  and  Judgment  of  JE.  V.  Eyn 
and  the  Plaintiff. 

Some  time  after>  this  Annuity  was,  by  Deed,  12th 
January  1810,  assigned  by  iL  jB»  Skurray,  and  R..  Skur- 
ray, to  the  Defendant,  together  with  the  benefit  of  the 
Securitiei^  and  the  Defendant  entered  into  a  new  Agree- 
ment with  £.  V,  Eyre ; — and  by  Indenture,  12th  January 
1810,  reciting  the  before-mentioned  Grant  of  the  Annui- 
ty; and  also  another  Indenture,  28d  July  1812^  under 
which  the  Defendant  was  entitled  to  another  Annuity  of 
1 25/.  granted  by  £.  V.  Eyre ;  and  after  reciting  that  all  ^ 
arrears  of  the  Annuities  had  been  paid,  and  that  De- 
fendant was  willing,  and  had  consented,  to  allow  to 
said  ^.  V.  Eyre  new  and  more  advantag^eous  terms  of 
re-purchasing  said  first^mentioned  Annuity,  and  also  • 
the  subsequent  Annuity ; — the  Skurray$,  with  the  privity 


V. 
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1818.         ^^  ^'  ^'  ^y^f  ^^^  ^^  ^  party  to  the  Deed,  assigueil 
*-^ — ^  the  Annuity  of  217/.,  and  the  Securitiesi  to  the  De- 

Etrx  fendant,  and  anewTnistee  of  the  Defendant's^  subject  to 
such  Right  of  Re-pi4rc^90e  ,^  was  r^erved  in  the  Grant 
of  that  Annuity ;  **  and  it  waa  thereby  declared  and 
agreed,  by  and  between  Defendant  and  E.  Y.  Eyre,  his 
Heirs,  &c.,  that  Defendant^  his  Heirs,  Su^.  shall  not, 
nor  will,  at  any  time  therea^r,  until  the  expiration  of 
five  years  fro^i  the  date  of  the  Deed,  or  until  the  death 
of  Edward  Eyre,  the  Father  of  K  V.  Eyre,  (which 
should  first  happen),  demand  or  Mie  for  either  of  the  said 
Anntdties  of  217/.  14«.  and  105  2<  oi^  any  part  thereof, 
x>T  for' any  payment  for  or  on  account  of  either  of  the 
said  Annu^ies;"  and  it  was  fiirther  agreed- that  the 
said  *  Annuit].e8  should,  on  certain  conditions,  be  re* 
de6mable  by  JS.  V,.Eyre,  on  more  favourable  tenns 
than  those  o^ginally  stipulated  for  in  the  Grants  of  the 
Annuities.  ... 

Edward  Eyre  the  Father  stmriTed  the  five  years,  and 
was  living,  and  the  Annuities  were  not  redeemed,  or  the 
Arrears  paid  to  the  Defendant 

E.  V.  Eyre  being  pressed  for  the  Arrears  of  the  An- 
nuity, the  Defendant,  by  Agreement,  *  23d  February 
1815,  consented  to  receive  them  by  Instalments ;  the 
payment  of  them  to  be. secured  by  a  Judgment  acknow* 
ledged  by  E.  V.  ^yre. 

The  Plaintiff  was  not  a  party  to  the  Deed  of  the  12th 
January  1810,  nor  concurred  in  its  provisions ;  nor  was 
he  a  party  to  the  Agreement  of  the  23d  February 
1815. 
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The  Instalments  not  being  paid,  the  iPlaintiff  wai 
called  upon  to  pay  the  arre^ars  of  the  first  mentioned 
Annuity,  and  the  Defendant  threatened  to  take  out 
execution  against  him  upon  the  Judgment;  but  the 
Plaintiff  contended,  that  in  consequence  of  the  Deed 
of  January  1810,  and  the  Agreement  in  1815,  he^  as 
Surety,  was  discharged. 

The  Prayer  of  the  Bill  was,  that  it  might  be  declared 
that  the  Plaintifl^  as  a  Surety  for  the  payment  of  the 
Annuity  according  to  the  terms  of  th^  Indenture  of  the 
'  1st  May  i8og,  became  released  and  discharged  there- 
from by  the  effect  of  die  subsequent  dealings  and 
transactions  between  the  Defendant  and  £.  F.  Eyre 
respecting  the  same ;  and  that  the  Defendant  might  be 
restrained  from  issuing  execution  on  the  Judgment, 
and  from  commencing  an  Action,  &c.,  or  firom  otherwise 
proceeding  in  respect  of  the  said  Annuity. 

An  Injunction  was.  obtained,  for  want  of  an  Answer, 
until  further  Order. 

A  Motion  was  now  made  to  dissolve  the  Injunction 
upon  the  coming  in  of  the  Answer.  ^ 

The  Answer  admitted  the  Facts  stated  in  the  Bill, 
except  that  it  did  not  admit  that  the  Plaintiff  Was  a 
Surety  only  i  but  notice  was  given  to  produce  the  ori- 
ginal Deed,  on  the  face  of  which  it  appeared  he  was 
only  a  Surety* 

Mr.  BeU,  and  Mr.  Wilbrahamf  in  Support  of  the 
Motion  :— 
The  Plaintiff  is  a  mere  Surety,  and  the  effect  of  giving 
time  to  the  Principal,  without  the  consent  of  the  Surety, 
Vot.  III.  Q 
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Gell 


1818.  November  following;  and  it  was  agreed  the  Defendaiif^ 

should  have  Possession  on  the  25th  March  1810.  Jt 
was  also  agreed  the  Timber  should  be  valued  and  paid 
Watsow-  ^^^'  '^^  Defendant  paid  3,60a/.  in  part  payment  of 
the  Purchase  Money ^  and  also  the  Sum  of  1,000/.  on 
account  of  the  Timber.  An  abstract  of  the  Title  was 
delivered  to  the  Defendant,  which  was  objected  to,  but 
the  Defendant  entered  into  Possession  of  the  Estate  on 
the  25th  March  1810,  and  made  alterations,  puUing 
dovm  Buildings,  and  erecting  others,  and  permitted  a 
Turnpike  Road  tOybe  n^de  through  the  Estate;  and 
agreed,  to  aell  part  of  the  Estate,  and  received  part  of 
the  Purchase  Money.  A  Bill  was  filed  by  the  Plaintiff 
for  aspeci^C  performance  of  the  Agreement,  which  was 
answqried  by  the  Plaintiff.  The  Title  was  not  rendered 
.  complete  until  an  Act  of  Parliament  was  obtained  in 
>8i7-  .   ,  .  . 

Sir  5.  Rofnillyf  and  Mr.  Sugden,  in  Support  of  the 
Motion: —  *    "  '      -'   -    - 

By  the  alterations  on  the  Estate,  and  the  Agreement 
to  re-sell  part,  the  Defendant  is,  according  to  Cutler 
V.  Simons  (a),  bound  to  pay  in  the  residue  of  his  Pur- 
chase Money.  By  re-selling,  the  Plaintiff  is  under  tlie 
necessity  of  making  such  new  Purchaser  a  Party  to  the 
Suit:  under  these  circumstances,  and  after  such  a 
length  of  Possession,  it  is  but  reasonable  that  the  De- 
fendant should  pay  in  the  residue  <^  his  Purchase 
Money.* 

Mr.  Bell,  contra : — 
The  Defendant  was  desirous  of  completing  the  Pur- 
chase, but  the  abstract  did  not  show  a  clear  Title.    In 

(fl)  2  Meriv.  103. 
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1817,  an  Act  was  obtained  to  enable  th^m  to  complete  ig^g 

the  Title.    Whether  the  Title  is  now  complete,  will  be  ' — ""^^ 1 

seen  when  the  Master  has  made  his  Report.  At  present  Gbll 

the  Defendant  ought  not  to  pay  in  the  residue  of  his  .  '^• 

Purchase  Money.  Watson. 

The  Vice-chancellor  :— 

Here  the  Possession  was  according  to  the  Agreement, 
and  the  length  of  Possession  without  payment  of  the 
residue  of  the  Purchase  Money  is  sufficiently  accounted 
for,  the  Defendant  not  having  been  able  to  obtain  a 
good  Title  to  his  Purchase.  The  Act  of  Parliament  to 
complete  the  Title  was  obtained  after  the  Bill  was  filed. 
The  Defendant  insists  that  the  improvements  on  the 
Estate,  and  the  contract  to  sell  part,  are  not,  under  the 
special  circumstances,  to  be  construed  as  an  acceptance 
of  the  Tide,  and  he  is  fortified  in  this  defence,  by  the 
Plaintiff  having  thought  it  necessary  on  his  part  to 
obtain  the  Act  of  Parliament.  Without  impeaching, 
therefore,  the  Case  cited,  I  think  this  Motion  cannc^t 
be  granted.         . 

Motion  refused,  without  Costs. 


Q3 
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1818. 


19th  May. 


Et  parte  PRICE,  in  re  LANE. 

A  PETITION  wag  presented,  to  stiperaede  a  Com- 
misBion.  The  Petition  stated  (amongst  other  things) 
that  an  Action  had  been  brought,  in  which  the  validity 
of  the  Commission  would  be  considered. 

When  Ae  Petition  came  on  to  be  heard^  no  Couisel 
appeared  for  tiie  Respondent. 

.  Mr.  Montagu,  on  bdialf  of  the  Petition^  iivsisted  that 
the  Commission  ought  to  be  superseded. 

The  VieB^CiHANCELLOB.tT^. 

As  it  appears  hy  the  Petition  that  an  Action  ]|%jB  been 
brought,  in  which  the  validity  of  the  CostngiasiQA  will 
be  tried,  I  ahali  not  supersede  the  *  Como^issi^a,  but 
giye  the  Petitioner  leaire  to  bring  on  ^S  Petition  ft^dn 
when  thst  Action  shall  have  been  tried. 
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1S18. 


Ex  parte  JANSON,  in  re  CORF. 

igthy  35th  May. 
The  Peiitkin  stated  that,  on  the  1  ith  May  181 1^  a      C.and  D. 
Commission  issued  against  Corf^  and  Assignees  were  ^^^  ***  Partner- 
chosen .w-Thatpreyious  to  his  Bankruptey  he  carried  ^^'^I^f^J*^  ' 
on  Business  in  Co-pajrtnership  with  Deoerjfhousef  which  j)  ca,.^^  ^ 
Partnership  was  dissolred  in  1807 ;  and  by  Indenture/ o/irernwrdlf  a 
4at#d  1st  August  xSotj^^Dewer^house  assigned  ta  Corf  Trade, and 
the  Stock  in  Trade,  Deb$»»  f^  Effi^cts^of  I]ieverjfhouse,  ^camebank- 
jointly  with  Corf,  in  Trust,  to  apply  the  same  in  dis-  r\^  e«t  H  Id 
ch^ge  of  the  Debts  and  Engagements  *of  Coi/ and  that  the  joint 
Deveryhoute  joindy,  ttnd  if  a  Surplus,  to  divide  it  Creditors  of  C. 
between  them.     Corf  took  possession  of  the  joint  Es-  and  D.  could  not 
tate  and  Effects,  disposed  of  the  same,  and  as  far  as  P^^  ^^^^  ^^ 
ht  ^te  able,. and  with  other  meantf,  paid  Debts  to  a  ^"^^^^^ 
greistier  aivoant  thaa  the  Property  <got  in,  and  iseveral 
.of  tfie  joim  p^bts;  remaaiiecl  undischarged  At  the  Bank- 
ruptey  '>iitMjiorf\  amd  oi  the  time  of  issuing  the  Com- 
mission  against'Cbr^-  IJiQre  wasxK)  ayaikble  joint  Es- 
tate and  Effects  of  the  Bankrupt  and  De^)en/home  :-r- 
That  there  is  remaining  in  the  hands  of  the  Assignees 
of  Corf  (after  payment  to  his  separate  Creditors  of 
two  several  Dividends  of  if.  in  the  Pound,  ordered 
under  the  Commission.^  sufficient  to  pay  the  Petitioner, 
.apd.  |the  rest  of  Ae  unpaid  Creditors  of  the  Co-partner- 
<8)iip>  proved r  under  tb^  Commission,  2f.  in  the  Pound  . 
.f)nittieir  jp^hts^s-^Tbatrthe  Petitioner,  and  others,  have 
j^H^jfed.^Pf^^te. under  the  Commission,  as  owing  to  them 
from  the  ^t^mp^ 'vA  Dfffoa^  on  the  Co-part- 

nership account ;  and  at  a  Meeting  of  the  Commissioner^! 

<J4 
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1818.         the  Petitioner  claimed  to  be  entitled,  under  the  circnm* 

stances  before  stated,  to  a  Dividend  in  respect  of  his  joint 

Ej;  parte       j^^]^^^  ^^^  ^{  ^^  separate  Effeots  of  Corf;  but  the  Com- 

/  ^^  '  missioners  refused  to  make  such  Dividend,  on  the 
Coi^F,  ground  that,  though  Deveryhouse  was  alleged  to  be 
insolvent,  he  had  not  been  declared  a  Banknipt.  The 
Prayer  of  the  Petition  was,  that  the^Commissioneni 
might  b^  directed  to  order  a  Dividend,  of  tlie  remain- 
ing Estate  aiyd  Effeots  of  the  Bankmptt  to  be  made 
amongst,  the  rjoilit  Ci^^ors  of  the  Bankrupt  and 
Deveryhousdi  whQ^  lp{VQ  prov^  or  shall  provd.  Debts 
under  the  Commission,  from  and  out  of  the'  separate 
Estate  and  Effects  of  the  Bankrupt,  equally  with  the  ' 
separate  Creditors  of  the  Bsmkrupt;  and  also  the 
Costs  of  the  Application. 

Tlie    5oft'^/or-^«wfrti/,  -  in  support  of  the  ^Pe- 
£Hion:"    "      '     ' '  -• 

There  i^naCJAs*  exacHy  fti  pcmt. '  It  hkfe  tfefeft  ield, 
that* joint O^fitdr  df  fi-PartnersKlp  wlilchliiis  ceasedf 
may  be  admitted  to*  prove,  under  a  stibs^qti^nt  Com- 
mission; agaiilst  one  of  die  qHdnduni  Partn^,  ^wTiere 
there  were  no  j6Tfft ^EHfefett,^  «tf  tftfe- x)tlifer  Patfhier  was 
a  Btokrupt'r  tod  tti6  Ittsblvehcy  of  ^theTartnef  seems 
equivalent  to  his  Bankruptcy. 

Mr.  Ctt/fen,  contra  :*- 
Insolvency  is  not  equivalent  to  Bankruptcy.  In  the 
former  case  he  may  be  able  to  pay  something,  perhiaps 
the  greater  part  of  the  Debt ;  but  if  a  Bankrupt,  there 
can  be  nothing  to  pay  in  respect  of  the  joint  Debts. 
Here  it  does  not  appear,  as  in  the  Case  of  Bankmptey, 
that  there  is  no  joint  Estate  which  can  be  rendeieH 
latvaijable  for  the  payment  pf  the  Petitioner 
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The  Vice-Chan CELLOR : —  ig^g^ 

Thoagh  a  Person  may  be  insolvent,  he  may  yet  be     ^       ^      ■■' 
able  to  pay  a  considerable  part  of  his  Debts,  for  In-        Exparit 
Bolyency  means  only  that  the  Party  is  unable  to  pay  all        Jansok, 
his  Debts,  but  in  case  of  Bankruptcy,  his  whole  pro- 
perty is  absorbed  by  the  Commission:  the  effect,  there- 
fore, of  Insolvency  and  Bankruptcy  is  differetit ;  in  the 
latter  case  dierecan  be  no  other  fund  than  the  se- 
parate Estate ;  in.the  former  there  may/   As,  however, 
this  is  a  new  ami  important  question,  I  shall' commu- 
nicate with  the  Lord  Chancellor  on  the  subject. 


mre 
Corf. 


The  Vice-Chancbllor: — 
1  mentioned  this  Case  to  the  Lend  Chmcdhp,  andihe  S6th  May. 
concurs  with  Me  in  opinion,  that  the  mere  Intohency 
of  the  C^j>9ftner  does  not,  aa  his  JBanhvpi^  wonid 
do,  entitle,  the  Joint  (^.editQXSi  tq^prpn^  upoA  the  aeparate 
E8ta|^'9f  tb^  Bwkrup^  Partner;, the  principle  being, 
that  wmist  there  if  9^  .other  finnd,  however  small,  to 
resort  to,  the  joii^t  Creditpni  caimot  prove  against  the 
separate  Estirte  of  one  of  the  Partners  who  has  become 
Bankrupt. 
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1818.  > 


38th  May. 

A&Oeofa 
Reoersion  by 
Public  Auction, 
held  good,  and 
the  Purchaser 
not  bound  to     ■ 
show  he  has 
given  the  full 
value. 


^    SHELtY't?.' NASH  md  another. 

1  HE  material  facts  in  this  Cause^  as  they  appeared 
on  the  Pleadings,  were,  that  ihe  Defendants,  in  con- 
sequence of  an  Advertisement  in  the  public  Papers,  of 
a  Sale,  4th  Ma^ch  1814,  by  Public  Auction,  at  Gflrrer- 
way%  of  a  Reversion  of  8,000./.,  secured  on  Freehold 
Property,  attieuded  the  Sale,  at  which  time  printed  par- 
ticulars wcyce  distributed  as  follow : — "  The  Reversion 
of  8,000/.  sterling,  to  be  most  amply  secured  upon 
valuable  Freehold  Property,  and  made  payable  at  the 
decease  of  the  Survivor  of  two  6entlQi];Len,  Q|ie  (the 
Qrtodfathex  of  the  Plaintiff),  between  eigt^ty  and  ninety, 
^and  the  other  (th^  Father  of  the  PlaiixtiS)  ^pwardQ  of 
sixty  years, of  age,  in  case  they  are  both  aurvlv/ed  by  a 
.G«it}eptan  i&  his  twenty-second  year.'' 

The  Defendants  were  declared  the  highest  Bidders, 
at  th^  Sum  of  2,593/.  ^^^''  ^^^  P^^  ^  deposit  of  519  /• 
and  signed  an  Agreement  for  the  Purchase. 

The  Defendants,  previous  to  the  purchase,  had  no 
knowledge  of  the  Plaintiff,  or  his  circumstances,  nor 
even  knew  the  Name  of  the  Vendor,  until  they  applied 
for  an  abstract  of  the  Title  to  the  Reversion  on  which 
the  Money  was  to  be  secured. 

On  the  6th  July  1814,  the  Purchase  Money  was  paid, 
and  the  Securities  executed*  ^    \    . 

The  Grandfather  of  the  Plaintiff  died  6th  January 
1815. 
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By  the  evidence  of  Margcm,  the  Actuary  of  the 
Eqnitable  Assurance  Office,  he  stated,  that  3,540/.,  or 
thereabouts>  was  the  fair  valtie  of  the  Reversionary  In- 
terest of  8;ooo  /.  on  the  before-mentioned  Contingency ; 
and  that  only  5,860/.  ought  to  have  been  secured  to  be 
paid  upon  the^  happening  of  the  Contingency,  in  con- 
sideration of  the  Sum  of  2,593/.  ^os. 

'Frend,  the  Aetuary  of  the  Rock  life  Insurance  Office, 
by  his  Evidence,  stated^  that  Sfi03^'  ^^^^^^  ^^ ^^  pmt 
of  the  Contingency;  but  that  no  one  at  the  time  (July 
1814)  would  have  advaiiced  Money  on  such  condctions, 
as  it  was  well  kdown  that  a  common  mode  of  borrow-* 
ing  Money  was  by  securing  to  th\e  Lender'  lo/.^per 
Cent,  on  the  Money  tulvanced,  and  an  Assurance  on  a 
life  or  Li^es,  by  which  the  Cttpital  wiis  secured  tdti- 
mately  to  the  Lender;  -and  that  in  tins'  way  math 
Mojiey  Wa&  advanced ;  but  since  A^  great  chahge  in 
tl^e  valtie  'of  Money,  several  of  such'  Contracts  have 
been  dissolved  by  the  Borrower  procuring  TiloAey  at 
7/.  per  Cent.,  and  an  Assurance  on  a  life  or  lives. 
That  had  any  Person  applied  to. him  on  the  idth  July 
1814,  to  know  what,  upon  the  then  mode  oflendmg 
Money,  he  should  advance  for  8,000/.,  to  be  received 
upon  the  aforesaid  Contingency,  he  should  have 
answered,  %f^il*  iQs.\  and  if  he  the  Deponent  had 
been  further  asked,  what  Sum  might  be  expected  for 
the  advance  of  9j598/*  ^Otf*  at  that  time^  he  should 
have  i^ejilied  8,ogg/.;  but  on  the  propriety  df  s^last 
mentioned '  tertns.  Deponent  does  not  presiiinfe^  to 
decide;  but  says,  tliai  in  Contracts  of  the  Kke  nature,  the 
Cxmthigencjf  oj^  a  Law  Suit  must  be  taken  into  con- 
sideration. 
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The  object  of  the  Bill  was  to  get  the  Plaintiff  re- 
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leased  from  the  Grant,  on  payment  of  the  Principal 
Money  advanced  at  5/.  per  Cent,  (a),  it  being  a  Sale 
for  an  inadequate  Consideration  of  a  Reversion  by  an 
jexpectant  Heir,  only  twenty«two  years  of  age,  and  in 
distress. 

Mr.  Hmri,  and  Mr.  Wingfield,  i^  Support  of  the 
Bill:— 
It  is  4lesr  that  a  Orani  by  Pfivaie  Ckmiract  of  a  Re- 
versionary Interest,. by  an  expectant  Heir,  cannot  be 
Bnstamed,b«t  thai  the  Vendor  wiU  be  n»lieved  in  this 
Court  on  the  payment  of  Principal,  Interest,  and  Costs, 
the  Purchaser  being  considered  as  a  Mortgagee.  Pea^ 
cook  V.  Evam(b),  Gowland  v.  De  Fana{c).  Will  then 
the  circumstance  of  its  being  a  Sale  by  Public  Auction 
make  any  difference?  It  is  apprehended  not.  In 
Peacock  v.  JBoaiu,  the  Master  of  the  Bolk  says,  that 
''  to  that  class  of  Persons  (expectant  Heirs)  this  Court 
seems  to  have  extended  a  Decree  of  Protection,  ap- 
proaching nearly  to  an  incapacity  to  bind  themselves 
to  any  contract;"  and  in  Gowland  v.  De  Farioy  he  lays 
down  the  Rule,  generally,  that  it  is  incumbent  upon 
those  who  have  dealt  with  a  Reversionary  Interest,  to 


(a)  There  was  also  an  ul- 
terior object,  if  the  first  failed, 
viz.  to  obtain 'th)m  the  De^ 
fendants  a  release  from  tfaie 
effect  of  the  general  words  in- 
troduced into  the  Deed  of 
Grant  to  the  Defendants,  on 
the  ground,  that  no  Heredita- 
ments but  those  comprised  in 
the  Family  Settlement  of  the 
30th  August  1791,  or  subject 
to  the  Trusts  thereof,  were  in- 
9 


tended  by  the  Plaintiff  to  be 
charged.  The  Pleadings,  Ar- 
gument, and  Decision  on  this 
point  are  not  noticed,  it  turn- 
ing merely  on  a  question  of 
fact.  From  the  evidence,  it 
appeared  that  a//  the  Plaintiffs 
Lands  were  to  be  included  in  ' 
the  Grant;  and  of  that  opinioo 
was  the  Vke-Ckancellor, 

(b)  16  Ves.  51s. 

(c)  17  Ves.  ao. 
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be  able  to  show  that  a  full  and  adequate  Consideration 
was  paid.  It  is  in  pToof^  in  Ihis  Case^  that  an  adequate 
Consideiration  was  not  paad«  fat  both  those  Cases  the 
Purchasers  acted  bona^fide;  diere  tfas  no  ttiputation  of 
fraud,  but  still  the  principle  was  applied.  If  a  Sale  by 
Public  Auction  were  to  give  rise  to  a  difierent  Rule,  the 
greatest  frauds  would  be  practised  under  the  colour  of 
such  a  Sale.  Suppose  the  Interest  put  up  to  Sale,  and 
bought  in,  and  another  offers,  by.  Prirate  Contract; 
500/.  more,  Which  is  stilt  a  Very  inaddqitote  Con- 
sideration, could  the  Pttrohase  Jbe  siMlaiii^dl'  *  In  this 
Cabe  the  Defendant  has  not 'tacted'disboiidurabiy;  he 
has  offei'ed  to  pay  whiiC i»:4oaeeiveA.toi  bft«/faic  Sum. 
■  '  ' '-  '  '  '  J  '^  "I,  '■'  •.  ' 
Sir&  Bmilfyp  ailudMrr  PAJ/Z^yone,  W%  defendants, 
were* stopped  by  -     -i     '  ^.'  ' 

Tlie  VlCE-CHANCELLOft  :—   '  '~     ' 

This  is  an  important  question ;  It  has^  oft^n  occupied 
my  atteutionj  and  so  fixed  are  my  sentimeDts  on  the 
subject,  that  it  is  unnecessary  to  delay  the  expression 
of  my  opinion.  ^  ? 

AtLa^,  ttfdin  Eq^tyiitdso;^9ta«raUf'  'S^p^king,  a 
Man  who  has  a  power  of  disposition  over  his  Property, 
whether  he  s^s  to  relieve  bis  necessities  or  to  provide 
for  the  ooQvemence  of  his  family^  oannpt  avoid  his 
Contract  upon  the  meve  grMn(Lof«in}ideqoacy  of  price. 
A  Court  of  B<^ity,  however,,  will  idieve  expectant 
Heirs  and  Reversioners  from  disadvantageous  baxgams. 
In  the  earlier  Cases  it  was  held  necessary  to  show  that 
uudu^  advantage  was  actually  taken  of  the  situation 
of  suchP^0no^»;  bMtin  more  modern  times  it  has  been 
considered,  not  only  that  those  who  were  dealing  for 
their  Expectations,  but  those  who- were  dealing  for 
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vested  Reyersions  alao,  were  so  exposed  to  imposition 
^pt\  hard  terms^  and  so  much  in  the  power  of  those  with 
whom  they  contracted,  that  it  was  a  fit  rule  of  poUcy, 
to  impose  upon  all  who  dealt  with  expectant  Heirs  and 
Reversioners,  the  omis  of  provix^  th^t  th^y  had  paid 
a  fair  price,  and  otherwise  to  undo  their  bargains,  axtd 
compel  a,  re*conveyance  of  the  Properly  purchased.  The 
principle  and  the  policy  of  the  rule  may  be  both  equally 
questionable.  Sellers  of  Reyersions  are  not  neces- 
sarily in  the  power  of  those  with  whom  they  contract^ 
and  are  not  necessarily  exposed  to  imposition  and  hard 
terms;  and  Persons  who  sell  their  Expectations  and 
Reversions  from  the  pressure  of  distress,  are  thrown,  by 
the  rule,  into  the  hands  of  those  who  are  likely  to  take 
advantage  of  their  situation ;  for  no  person  can  securely 
deal  with  them.  The  principle  of  the  rule^  however, 
cannot  be  applied  to  Sales  of  Reversion  by  Auction, 
There  4>eing  no  treaty  between  Vendor  and  Purchaser,, 
there  can  be  no  opportunity  for  fraud  or  imposition  on 
the  part  of  the  Purchaser.  The  Vendor  is,  in  no  sense,  in 
the  power  of  the  Purchaser.  The  Sale  by  Auction  is 
evidence  of  the  Market  Price.  Being  of  this  opinion^it 
is  unnecessary  for  me  to  enya  ijxUy  ft  cQlisideration  oF  the 
Evidence  as  to  the  inadequacy  pr  adequacy  of  the 
Price.  It  IB  said,  that  prejtend^d  Sales  by  Auction  may 
be  used  to  cover  privAtie  Sarg^ns;  .where  such  Cases 
occur  tb^y  will  openile  nothing- 


Bill  dismissed  with  Costs. 
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EDWARDS  V.  FIDEL  and  od&era. 


1818. 


— ^  30lh  May. 

Farmer   EDWARDS   (deceased),    held    six      TktCuMtomof 
Copyhold  Estates  for  liyes,  under  the  Dean  and  Chap^  a  Manor  was^ 
ter  of  WincJiester,  Lords  of  the  Manor  of  Haniton,  in  ^^if^  rowBrf 
the  Coutity  of  Wilts.    Of  three  of  these  Copyholds,  he  "^  ^^^^ 
procured  Grants  in  Reversion.    One  of  these  Rever-  ^  Grant  in 
sionary  Grants  was  taken  in  the  Name  of  the  Plaintiff  Reversion^  in 
Edward  Edwards^  a    Nephew    of   Farmer  Edwards  \  the  Name  (fa 
another  was  taken  in  the  Name   of  the   Defendant  ^^rdTtrsm, 
Michael  Edwards^  who  was  also  a  Nephew  of  Farmer  ^^j^  ^^^^ 
Edwards  \  and  the  third  was  taken  in  the  Name  of  jicialfy^  unless  a 
James  Edwards,  who  was  likewise  a  Nephew.  Trust  is  men- 

tioned on  the 
As  to  the  other  three  Copyholds,  Farmer  Edwards  ^^  ^f  ^^ 

agreed  for  Grants  in  Reversion: — As  to  one,  for  the  ,.^'^*       ^  ' 
^  ,     ,  the  Custom  xoas 

life  of  Farmer  Edwards  the  younger,  a  Great  Nephew  reasonable  and 

of  Farmer  Edwards ;  as  to  another,  for  the  lives  of  John  that  the  Persons 
and  James  Edwards,  who  were  also  Great  Nephews ;  and  foho  were  named 
thethird,forthelivesofil£Qff^i^toards,aGreatNiece,and  ^^^^R^'oer- 
Ann  Scott.    Farmer  Edwards  died  without  Issue,  leaving  ^f^c^'^^ 
five  Nephews  and  five  Great  Nephews  and  Nieces,  Sons  ^^^  ^^  jy^^^ 
and  Daughter^  ofjohn  Edioards  deceased.    Tlie  Agree-  tees,  but  bene- 
ments  for  the  renewal  of  the  three  last  Copyholds  n^ere  fciaUy  entitled. 
completed  by  James  Edwards,  this  Brother  and  Ad- 
ministrator of  Farmer  Edwards. 

James  Edwards  surrendered  the  three  last  Copyholds 
to  the  use  of  his  Will,  and  devised  the  same  to  his  two 
Sons  Thomas  Edwards  and  the  Plaintiff,  and  appointed 
the  Defendants,  Fidel  and  Crowdy,  his  Executors. 
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This  Bill  was  filed  by  Edward  Edwards,  a  Residaarf 
Legatee  under  the  Will  of  James  Edwards  deceased,  the 
Brother  and  Administrator  of  Farmer  Edwards,  against 
Fidell  and  Crofvdy,  the  Executors  of  James  Edwards ; 
and  also  against  the  Nominees  in  the  before  mentioned 
Reversionary  Grants  of  the  Copyholds^pYiytitg  that  such 
Nominees  might  be  declared  Trustees  for  the  Plaintiff. 


On  the  part  of  the  Great  Nephews  and  Nieces  (except 
Farmer  Edwards  the  Younger),  evidence  was  adduced 
of  declarations  of  Tliomas  Edwards  deceased,  the  Agent 
of  Farmer  Edwards  deceased,  ^o  several  Persons,  thkt 
Farmer  Inwards  inserted  the  Names  of  the  Children  of 
John  Edwards  in  the  Grants,  in  order  that  they  might 
have  the  benefit-of  the  Grants ;  that  Farmer  Edwards 
would  take  care  of  them  because  they  were  friendless 
Children ;  and  that  Farmer  Edwards  had  intended  to 
make  a  Will,  declaring  that  the  Names  of  the  Children 
were  inserted  in  the  Grants  for  their  own  benefit. 

There  was  evidence  on  behalf  of  Farmer  Edwards 
the  Younger,  that  Farmer  Edwards  deceased,  on  the 
birth  of  Farmer  Edwards  the  Younger,  said,  "  Call  the 
Boy  after  me,  and  I  will  do  something  for  him/'  Thei>e 
was  evidence  also,  that  Farmer  Edwards  deceased  had 
been  heard  by  two  Persons  to  say,  that  be  put  the  Life 
of  Farmer  Edwards  the  Youngcfr  into  the  Estate^  that 
he  might  have  it  after  his  death.  ~     ' 


There  was  also  Evidence  of  a  Custom  in  the  Manor, 
by  which  after  the  death  of  the  Tenant  in  'Possession 
of  an  Estate  holden  of  the  Manor  for  Lives,  the  next 
Life  in  Reversion  for  which  the  Estate  was  holdeu 
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%liOtthl  be  admitted  to  enjoy  the  same  Estate  for  his 
t>r  her  own  use  and  benefit  in  succession,  upon  the 
death  of  the  Tenant  in  Possession  leaving  no  Widowf 
unless  it  shooiditppear  by' the  Couft  EoQs  of  the  Manor 
that  a  Trust  was  intended,  by  which  the  next  life  in 
succession  shpuld  be  admitted  to  enjoy  the  Estate  for 
his  or  her  own  benefit  upba  the  ^dHatii  of  the  Widfbw  of 
the  Tenant  in  Possession,  such  Widow  being  by  the 
Custom  of  the  Manor  entitled  to  hold  the  Eitateibr  her 
life  before  the  ne^t  Life  in  Revension. 

Mr.  Agar,  and  Mr.  Parker,  for  the  Plaintiffs. 

Sir  A.  Pigott,  and  Mr.  Sugdm,  for  th«  Defendant. 

The  Vicb-Chancbllor  :— 
The  Evidence,  except  what  regards  the  Custom  of 
the  Manor,  is  too  slight  to  be  depended  upon ;  but  the 
Evidence  as  to  the  Custom  weighs  materially  in  favour 
of  the  Defendants,  the  Nominees  of  ^  these  Ileversionary; 
Estates,  tt  is^  a  reasonable  Custom;  it  prevents  dis- 
putes as  to  secret  Trusts.  The  existence  of  the  Custom 
ought  property  to  be  tried  on  an  Issue  at  Law;  but  aa 
the  Paiges  desire  it,  let  it  be  referred  to  the  Matter  to 
ascertain  whether,  by  the'^  Custom  of  this  Manor,  a 
Nominee  in  Reversion  takes  in  any^  and  what  Cases, 
beneficially. 


'239 

1818. 
^— — /— ' 

EnwAUDs 

FlDEI. 

and  anpther. 


Vol.  IU. 


R 


140  CASES  IN  CHANCERY. 

1818. 


LYNDON  V.  LYNDON. 

30tli  M^y. 

Jnundertaking  ^  MOTION  was  made,  on  the  17th  April,  to  diamias 
s'  '^hvC  nsel  *^  ^'*  *^^  *^^  Older  was  made.  On  the  same  day 
and  left  at  the  ^^  Plaintiff  left  aJt  the  Register's  Office,  with  the  Re-* 
Register's  Office  gister  of  that  day,  a  Motion  Paper,  signed  by  Counsel| 
on  the  same  day     undertaking  to  speed  the  Cause.    The  Plaintiff  called 

a  Motion  to         ^        ^^^  Defendant's  Attorney  to  state  the  cireum- 

dtsnuss  was^tnadCf 

held  sMcient        staBces^  bnt  not  being  at  Chambers,  he  left  a  Message. 

The  Defendant  insisted  upon  the  Order  he  had  ob- 
tained to  dismiss  the  BiU. 

Mr.  jRoirpe?/  now  mored,  upon  an  Affidavit  of  the 
Circumstances,  that  the  Order  to  dismiss  raigbt  be 
discharged. 

The^Vtce'Chancelhr  said,  the  Order  to  disnass  must  be 
discharged,  and  with  Costs,  if  the  Message  was  deh^ertd 
to  the  Solicitor  before  the  Order  was  drawn  up;  as  to 
which  fact  Mr.  Roupelt  had  Kberty  to  file  an  additional 
Affidavit. 
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Ex  parte  PADDY  in  re  DRAKELEY. 

V  lit,  9th  June. 

1  HIS  was  a  Petition  to  supersede  the  Commission      ^  Commisnon 
on  several  groonds,  one  of  which  was,  that  the  Petition-  ^^  ^  '^^  ^^ 
ing   Creditor  took  out  the  Commission  on  the    1st  /i"*  i-f!!,^ 
March  1817,  as  the  Executor  of  one  Suit/ A,  before  he  obtmmedfrxMf. 
obtained  Probate.     Probate  was  afterwards  obtained 
on  the  5th  March  1817,  and  the  Adjudication  of  the 
Bankruptcy  was  on  the  8th  March  following. 

Mr.  Heald,  f6r  the  Petitioner. 

Mr.  Hartf  and  Mr.  Booti,  coniN^a,  cited  Ragert  v. 
Jame8{a). 

The  VlCB-CHAi^CBLLOE  :-^ 

This  objection  cannot  be  maintained.    The  principle 
in  Mogtrs  v.  James  applies  to  this  Cas9. 

{a)  2  Manball  435. 


)R  a 
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POSTLETHWAITE  t;.  BLYTHE  and  others- 

6tLLJune. 

An  Estate  woh  \j  ERTAI N  Estates  in.  Jamaica,  of  considerable  value, 
conveyed  toTrtU'  ^^^^  assigned  to  Trustees,  upon  Trust,  amongst  other 
^tf«,«po» Jntf^  things,  to  pay  a  Debt  owing  to  the  Plaintiff.  The  Plain- 
iMngs  to  pay  a  ^ff  filed  a  Bill  against  the  Defendants,  the  Trustees,  foiT 
Debt  due  to  P —  the  payment  of  this  Debt.  The  Defendants,  by  their 
V.Jleda  Bill  Answer,  disputed  the  amount  of  the  Plaintiff's  Claim, 
i^amst  the  insisting  that  a  much  less  Sum  was  due.     On  Motion, 

fnentofhisDebt   *  ^'"^  ^^  2,66 1 /.  25.  3d.,  admitted  by  the  Trustees 
ttating  it  to  be  of  Answer  to  be  in  their  hands,  had  been  ordered  to  be 
such  an  Amount,    paid  into  Court. 
The  Trustees 

Aspuiedtke  ^  Motion  was  now  made  by  the  Defendants,  that 

Debt  due.  ^^y  might  be  at  Uberty,  within  a  month,  to  pay  into 

On  Faymmit  Court  the  Sum  of  4,034  /.  1 1  s.,  which,  with  the  Sum  al- 
into  Court  of  the  ready  paid  in,  would  amount  to  the  Sum  of  6,695/.  I4«t 
Stan  clamed  being  the  utmost  amount  of  the  Balance  claimed  by  the 
^f'th^S^  Plaintiff;  and  that  upon  such  PajTnent,  the  Plaintiff,  and 
as  a  Security  ^  other  Persons  in  the  Pleadings  mentioned,  interested 
for  Fa  Costs,  i^  ^^  mortgaged  Estates,  might  release  and  discharge 
and  undertaking  the  same,  and  re-convey  the  same  to  the  Defendants  (the 
immediate^  Release  and  Conveyance  to  be  settled  by  the  Master^ 

^^  Account  *^  ^®®  ^^  dispute),  and  that  the  Plaintiff  might  deliver 

P.  was  directed    ^P»  ^^  ^^^f  ^^  ^^  Trustees,  all  Deeds,  Papers  and 
to  release  the 
fttortgaged  Premises,  and  give  «(p  his  Securities, 

A"  Motion,  howeoer,  xoas  afterwards  made  before  the  Lord  Chancellor  to 
discharge  this  Order,  and  he  discharged  it. 
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Writings,  in  his  Custody  or  Power,  relating  to  the 
mortgaged  Estates. 

Mr.  Solicitor  General,  and  Mr.  Maddock,'  in  sup- 
port of  the  Motion : — 

Mr.  Heald,  contra : — 
There  is  no  instance  of  a  Defendant  being  ordered 
to  re-contey  a  mortgaged  Estate,  until  he  has  received 
his  Money.  Here  the  Money  will  be  in  the  hands  of 
the  Court,  and  locked  up,  until  along  Account  is  taken, 
and  the  Defendants  will  not  use  the  same  diligence  in 
prosecuting  the  Accounts  as  they  would  have  done  if 
the  Estate  had  not  been  conveyed  to  them. 

The  Vice-Chancellob  : — 
The  Motion  is  reasonable.  All  that  is  claimed  by 
the  Plaintiff  is  to  be  paid  into  Court,  and  the  Plaintiff  ' 
will  have  the  security  of  the  actual  deposit  of  the  Debt 
in  the  place  of  the  Security  of  the  Estate.  The  Plaintiff 
does  not  object  that  the  Sum  paid  into  Court  can  in 
any  event  be  insufficient  for  his  Security.  It  is  sug- 
gested only  that  the  Defendants,  having  obtained  the 
Estate,  may  be  guilty  of  vexatious  delay.  The  Plaintiff 
'  will  find  full  authority  in  the  Court  to  protect  him  in 
this  respect.  The  Defendant  must,  however,  in  addition, 
pay  into  Court  a  sufficient  sum  of  Money,  as  a  Security 
for  the  Plaintiff's  Costs,  in  case  he  shall  be  ultimately 
found  entitled  to  them,  and  also  undertake  to  go  to  an 
Account  immediately. 

Mr.  Maddock: — 
We  have  no  objection  to  the  additional  terms  men- 
tioned by  your  Honor. 

The  Vice-Chancellob  : — 
Take  the  Order  on  those  Terms.       ' 
»  3 
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A  Motion  Waft  fLfterwurds  ttadc  btefoffe  th«  Lcfrd 
Chancellor  J  to  discharge  the  Order  made  by  th^  Vkk-^ 
Chancellor^  and  his  Lordship  discharged  it,  obserying, 
that  a  Mortgagee  could  never  be  compelled  40  give  up 
his  Security,  until  he  had  his  Money  in  his  Pocket. 


9tb  June. 


SJUNNER  V.  SWEET- 

It  appear^  iti  thift  CatMe,  that  the  BbctcutriXy  tn 
respect  of  her  Receipts  as  such^  was  considerably  in* 
debted  to  the  Estate^  and  that  she  had  an  Annuity  of 
5150/.  given  to  her  by  the  Will.  The  Vice-Chancellor 
directed,  that  her  Annuity,  as  it  became  due,  should  be 
applied  in  payment  of*  the  Debt  due  to  the  Estate^ 
with  liberty  to  apply  to  the  Court  when  the  Debt  due 
to  the  Estate  should  be  discharged. 

A  Question  then  krose  as  to  the  Payment  of  the 
Costs  of  her  Solicitor;  and  the  Vice-Chancethr  made 
a  Declaration,  that  the  Solicitor  had  a  lien  for  his 
taxed  Costs,  upon  any  Payment  of  the  Annuity  to 
which  the  Executrix  might  be  entitled,  after  Payment 
of  what  was  due  by  her  to  the  Estate. 

Mr.  Roupell,  for  Plaintiff:— 


Mr.  WtngfieM,  for  Defendant :— 
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LEVY  V.  LEVY. 

,  18th  June 

The  Plaintiff,  a  Devisee,  sought  by  his  Bill/ the      Where  the  BiU 

esUblishment  of  the  WiU.    The  Defendant,  the  Heir  «^«*  ^o  estabUsh 

at  Law,  was  an  Infant,  and  insisted  the  Testator  was  ^,    '  '  ^ 

insan^  when  he  made  the  Will.    From  the  Evidence  set  up  Insanity 

adduced  in  the  Cause,  it  was  clear  the  Testator  was  in  the  Testator^ 

not  insane.    When  the  Cause  came  on,  Mr.  Lovat,  the  hut  the  Evidence 

Defendant's  Counsel,  said,  he  felt  that  the  Evidence  ^  '^^  ^«"<^ 

clearly  estabUshed  the  Sanity  of  the  Testator,  and  that  ^^''^fP^'^^ 
T  111  ,        T^  1      V     i.  1         ^^  Insane,  the 

an  Issue  would  be  an  useless  Expence ;  but  he  felt  a  Counsel  for  the 

difficulty,  as  it  we«  the  Case  of  an  Infaol^  to*  take  upon  Infant  act  pro- 

himself  the  responsibility  of  declining  an  Issue  P^^^  •«  declining 

an  Issue. 

The  ViCE-CHANCEtLOB: — 

An  Heir  is  in  these  Cases  entitled  to  an  Issue, 
Dewavit  vel  rum ;  the  Court  cannot  refuse  it  if  asked 
for ;  but  if  the  Counsel  for  the  Infant  Heir  is  clear, 
from  the  Evidence,  that  there  is  no  ground  to  impeach 
the  Win,  he  is  well  justified  in  declining  to  ask  for  an 
Issue. 


«  4 
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ANONYMOUS. 

19th  June.  The  Ukuter  having  certified  generally,  that  the 
Examination  was  impertinent,  the  Vice-ChanceUor,  on 
Motion,  referred  it  back  to  the  Master  to  review  his 
Certificate,  and  state  in  what  respects  he  considered  the 
same  as  impertinent. 


NEWCOMBE  V.  RAWUNGS. 


19th  June;  IHE  Defendant  obtained  two  Orders  for  time  to 
answer,  which  expired ;  he  then  applied,  by  Petition 
at  the  Rolls,  for  a  third  Order  for  time.  After  the 
Petition  was  answered,  but  before  the  Order  was  drawn 
up,  or  any  notice  of  the  Petition  was  given  to  the 
Plaintiff,  an  Attachment  issued,  which  was  now  sought 
to  be  set  aside. 

l^r.  Wilbraham,  in  Support  of  the  Motion : — 

Mr.  Pembertan,  contra : — 

The  Yice^ChanuUory  after  consulting  the  Registrar, 
(Mr.  Croft),  said,  a  Copy  of  the  Petition  ought  to  have 
been  served  on  the  Plaintiff;  and  reftised  the  Motion^ 
with  Costs. 
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Original  Bill :— Between  THOMAS  WALKER,  Plain- 
tiff; and  JAMES  BARNES,  Defendant. 

Bill  of  Revivor  .—Between  THOMAS  WALKER,  Jun. 
RICHARD  GARLICK,  and  HENRY  HUGHES, 
Executors  of  the  said  original  Plaintiff  THOMAS 

WALKER, Plaintiffs; 

And      . 

The  tfaid  JAMES  BARNES    -        -        -   Defendant. 

_  42d  June. 

xHE  Defendant  Barnes,  pretending  to  be  seised  in      The  Vendor  of 
Fee  of  a  Wharf  at  Brighrook,  on  the  i8th  January  1809,  ^  Estate  haoimg 
agreed  to  sell  the  same  to  the  Plaintiff  for  650/.,  and  ^*  ^  ^»^^ 
by  Indentures  of  Lease  and  Release,  4th  and  5th  Sept.  ^^l^y^^ 
1809,  conveyed  the  Wharf  to  the  Plaintiff,  his  Heirs  aJUalSecimiy 
and  Assigns  for  ever.  ^  agamU  such  loss. 

The  Vendee, 

At  the  time  the  Purchase  Money  was  paid,   the  ^j^j^      .  ^ 
Defendant  alleged  that  the  Conveyance  to  him  of  the  formance  of  the 
Wharf  and  Premises,  as  well  as  the  Title  Deeds,  were  Jgreemeni, 
mislaid,  and  could  not  be  found;  and  thereupon  a  Bond  ^^^^  he  had  not 
of  Indemnity,  dated  the  sth  Sept.  1809,  was  entered  ^^^J^^^^j 
into  by  the   Defendant,  in  the  penalty  of  1,300/.,  in  Security  but 
order  to  save  harmless  the  Plaintiff;  and  it  was  agreed  offered  ompkFer- 
that  in  the  mean  time,  and  until  the  Conveyance  and  9(^1  Security. 
Title  Deeds  of  the  Wharf  could  be  found,  the  Sum      ^^^»  ^^"^ 
of  650  /.  should  be  placed  in  the  hands  of  Phillip  Box    ^^^^^^^  ^ 
of  Buckingham,  Banker,  since  deceased,  in  Trust  for  sufficient  Real 
the  Plaintiff.  Security. 


248 

• ^ — — ^ 

Walker 
and  others, 

Barnes* 


CASES  IN  CHANCERY. 

On  the  5th  Sept.  1809^  the  Plaintiff  deposited  the 
Purchase  Money  in  the  hands  of  Phillip  Box,  who- 
gave  a  Receipt  for  the  same,  wherein  it  was  stated^ 
that  the  Money  had  been '  lodged  with  him  by  the 
mutual  directions  of  the  Plaintiff  and  Defendant,  there 
to  remain  as  an  indemnity  for  the  Plaintiff,  against 
all  Persons  whomsoever  who  may  set  up  any  claim  to 
the  Premises,  in  anywise  howsoever,  in  consequence 
of  the  Conveyance  thereof  to  the  Defendant  being  lost 
or  mislaid,  or  not  delivered  up  to  the  Plaintiff,  or  until 
the  Defendant  should  give  a  Real  Security  of  double 
the  value  for  such  Indemnity,  which  Real  Security  was 
to  be  given  within  six  months  from  the  date  of  the 
Receipt,  if  the  Deeds  were  not  then  found,  and  may 
be  changed  from  time  to  time,  at  the  will  of  the 
Defendant,  for  any  olher  of  equal  value ;  and  in  the 
mean  time  the  said  PhiiHp  Box  agreed  to  pay  to  the 
Defendant  interest  on  the  said  €50 1,  at  four  per-cent. ; 
and  both  the  Plaintiff  and  Defendant  signed  ihm  con- 
sent thereto  at  the  foot  of  the  Receipt,  which  was 
deposited  with  a  third  Person,  with  the  consent  and  on 
the  behalf  of  all  Parties. 


Upwards  of  five  years  elapsed  since  the  Purobajie 
Money  was  paid  into  die  kands  of  Bor,  who  died  m 
1811,  and  the  Purchase  Money  continued  in  the  hands 
of  his  Executors,  who  were  willing  to  pay  the  same  as 
the  Plaintiff  and  Defendant  ehonid  nmtmaUy  direct 


The  maintiff by  his  Bill,  atating  these  facts,  fr^. 
That  the  Defendant  might  be  decreed  speeiAcaUjr  to 
peifom  his  Agreement,  and  to  deliver  np  the  Convey- 
ance to  him  of  the  Whaif,  and  the  Title  Deeds  sdating 
thereto ;  or,  in  case  the  s€une  could  not  be  fennd^  that 
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the  Defendtnt  might  be  decreed  to  give  to  Ae  Pfaintiff 
a  Ml  and  stifficient  Security,  charged  upon  Real  Estates 
of  the  Defendant,  until  the  same  could  be  found. 

The  Defendant  by  his  Answer  admitted  the  state- 
ments in  the  Bill ; — stated  his  endcaTOurs  to  recover 
the  lost  Deeds ;  his  readiness  to  gite  ti  full  and  com- 
plete indemnity ;  but  his  inability  to  give  a  Real  Secu- 
rity, he  not  being  seised  or  possessed  of  sufficient 
Freehold  Estates  for  that  purpose ;  and  insisted,  that 
a  Security  in  Personal  Estates  of  equal  value  with  the 
Wharf,  ought  to  be  received. 

After  the  original  Bill  was  instituted  the  PlaintifFdied, 
and  a  Bill  of  Revivor  was  filed  by  his  Executors. 

Sir  Samuel  RamUly,  for  the  Plaintiffs,  contended  that 
the  Defendant  was  bound  to  give  a  Real  Security,  and 
that  if  he  had  no  Estates,  he  must,  fpr  that  purpose, 
purchase  some. 

Mr.  Hart,  and  Mr.  Raitkby,  for  the  Defendants,  in- 
sisted, that  as  the  Defendant  had  no  Real  Estate,  he 
could  not  perform  his  Agreement,  and  that  the  Plaintifis> 
ought  to  be  satisfied  with  Personal  Security.  They 
cited  Howell  v.  George  (a). 

The  Vice-Chanc:bllor  : — 
If  a  man  agrees  to  give  a  Real  Security  for  a  de- 
mand, he  may  be  obliged  specifically  to  perform  his 
Agreement,  though  he  has  no  Real  Estate,  because  he 
may  procure  it.  It  might  be  different  where  he  agrees  to 
give  a  Security  on  an  Estate  called  A.,  of  which  he  is  not 

(a)  Ante,  i  vol.  p.  i. 
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the  owner^  because  he  may  be  unable  to  procure  that 
very  Estate ;  but  ^here,  as  in  this  case,  he  agrees  to 
give  a  Real  Security,  generally,  he  has  all  the  world 
before  him,  and  must  therefore  purchase  an  Estate  to 
enable  hioi  to  perform  his  Agreement  In  the  common 
case  of  a  Husband,  on  Marriage,  covenanting  to  settle 
a  Real  Estate  of  a  particular  value  on  his  Wife  and  the 
Issue  of  the  Marriage,  if  the  Husband  has  no  Real 
Estate  to  settle,  he  is  compellable  to  procure  one. 


.  Specific  Performance  decreed,  with  Costs 
of  Original  Bill,  but  not  the  Costs  of 
the  Bill  of  Revivor, 


/ 
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Between  George  Gillespie,  Executor  of  Lewis  Crawford, 
deceased    -.---.        Plaintiff, 

And 

James  Matthew  HamUon        -        .        -    Defendant. 

y  34th  Jon«, 

In  December  1815,  Leuns  Crawford  (since  deceased)      A  Partnership 

entered  into  an  Agreement  for  a  Partnership  witb  the  for  a  term  of 

Defendant,  in  the   business    of   supplying  JMines  in  years,is dissolved 

Cornwall  with  Timber,  Iron,  and  other  Articles,  which  h^^^^^^^f 

business  the  Defendant  had  before  oarrred  on  upon  his  ?.    m  ^^j^^ 

own  account,  and  he  was  then  possessed  of  the  Good  expired. 

Will  of  the  Trade,  and  also  of  a  quantity  of  Timber 

and  other  Articles,  for  the  pur|)ose  of  such  Business. 

The.  Articles  of  Agreement  for  the  Partnership,  dated 

19th  December  1815,  were  as  follow  : — **  Articles  of  " 

Agreement   made   and    entered  into  between  James 

Matthew  Hamilton  and  Lewis  Cravford,  for  the  Trade. 

or  Business,  as  usually  carried  on  by  the  former  in  the 

Village    of   Charlestown  and  its  yicinity,  witnesseth ; 

First,  That  the  Business  shall  be  carried,  on  under  the 

name  of  James  Matthew  Hamilton,  and  that  the  Parties 

shaU  be  each  one  half  concerned  in  the  Profit  or  Loss 

arising  thereon : — Second,  That  the  Partnership  ^hall 

commence  on  the  1st  day  of  January  next: — ^Third, 

That  all  Articles  of  every  description  requisite  for  the 

Trade,  that  are  now  on  hand,  are  in  the  Warehouses  or 

elsewhere  belonging  to  James  Matthew  Hamilton,  are  to 

be  taken  to  account  at  what  they  cost,  delivered  at 

such  places :— JFourth,  That  the  Stock  for  carrying  on 
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the  Business^  is  to  be  furnished  in  the  following  man- 
ner ;  viz.  4,000  /.  to  be  furnished  by  Lewis  Crawford^ 
and  4,OQo/.  by  James  Matthew  Hamilton^  2,000/.  of 
which  is  to  be  lent  him  by  hewis  Crawford  without  In« 
tei^st,  as  one  half  of  his  Share  of  Stock,  and  as  an 
e^mTalent  for  his  Services,  he  having  the  whole  of 
the  business  to  transact,  with  the  assistance  of  Clerks, 
as  he  may  deem  necessary,  who  are  to  be  paid  by  the 
Concern : — Fifth,  That  this  Partnership  shall  continue 
for  three  years,  that  is,  that  it  shall  end  on  the  1st  day 
of  January  i8ig,  and  that  a  regular  statement  of  Profit 
or  LoAS  shall  be  delivered  to  Xeim  Crawford  every 
three  months  during  the  existence  of  the  Partnership: 
-distil.  That  the  Profits  arising  on  the  Business  shall 
be  divided  yeaiiy^  unless  deemed  necessary  by  both 
the  Parties  to  be  employed  for  the  good  of  the  Con- 
cern :-**Seventh,  That  3,ooQ  L  of  the  Stock  to  be  fer- 
niabed  by  i^wis  Crawford,  shall  be  put  into  theConceni 
the  1st  day  of  January  next,  when  this  Partnership 
commences,  and  the  other  3,000/,  mentioned  in  the 
fourth  Article  to  this  Agreement,  on  the  1st  day  of 
January  1817/'  Ptarsuant  to  the  Articles  of  Agree- 
ment, 3,000  /.,  part  of  the  Capital  to  be  advanced  by 
Xoioif  Crawford,  was  paid  to  the  Defendant ;  and  this 
was  the  only  Money  advanced  by  either  of  tlie  Parties 
to  the  Concern,  and  did  not  exceed  the  value  of  the 
Stock  and  Capital  brought  into  the  Traiie  by  the 
Defisndant. 


Within  a  few  weeks  after  the  commencement  of  the 
Partnership,  viz,  37th  January  1816,  Letois  Crawford 
died,  having  by  his  Will,  a4th  January  1816,  appointed 
the  Phioliff  his  Exeeutor,  who  proved  his  Will. 
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•  Before  Lewis  Cramfor^n  death,  the  DefendsDl  carried 
OB  the  Bosiness  with  the  Stock,  and  made  some  gains  ^ 
and  to  extend  the  Partoenhip  Bi^siness,  laid  out  part 
of  the  Monej  advanced  by  Crawford^  in  Mines  or 
shares  of  Mining  Concerns,  and  purchased  goods  and 
articles  on  account  of  the  Partnership,  and  reeeired  and 
paid  Money  on  account  of  the  Partnership,  and  fitted 
up  a  house  to  carry  on  Banking  business. 

The  Plaintiff,  to  avoid  entering  into  an  account  of 
flie  Stock  and  Effects,  proposed  to  the  Defendant  to 
pay  3,000  /.  and  wave  all  accounts,  and  relinquish  all 
further  demands ;  and  the  Defendant,  vidth  a  view  to  an 
amicable  adjustment,  offered  to  consider  the'  Partner- 
ship as  dissolved  by  the  death  of  Craw/ord,  and  pro- 
posed to  pay  back  the  3,000  /.  by  instalments,  1,000  /• 
at  two  years  and  a  half  from  the  commencement  of  the 
Partnership,  and  the  remainder  at  three  years  and 
alialf ;  which  proposal  was  refused. 

•  Under  these  circumstances,  the  Plaintiff,  by  his  Bill, 
prated  an  account  of  the  Money  advanced  by  Lewis 
Crawford,  and  repayment  of  the  same,  with  Interest ; 
and  an  account  of  the  P&rtnership  dealings  before  and 
after  the  death  o{  Lewis  Crawford,  and  payment  of  what 
should  be  found  due,  and  for  an  Injunction  to  restrain 
the  Defendant  from  carrying  on  Trade  with  the  Stock, 
Monies  and  Effects  of  the  Co-partnership,  or  making 
use  of  the  same  in  any  Trade  or  Business,  and  from 
possessing  or  getting  in  any  part  of  the  Partnership 
Stock,  Property  and  Efiects,  and  that  a  Receiver  might 
be  appointed  to  get  in  the  Partnership  Prdpcrty  and 
Ejects,  and  wind  up  the  Concerns. 
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The  Defendahty  by  his  Answer,  admitted  the  fore* 
going  facts,  but  submitted,  whether,  as  it  was  stipulated 
by  the  Agreement,  that  the  Partnership  should  continue 
until  the  ist  January  i8ig,  it  was  to  be  considered 
as  dissolved  by  the  death  of  Crawford,  or  ought  not 
to  be  carried  on  until  the  expiration  of  that  period,  for 
the  joint  benefit  of  the  Defendant,  and  the  Estate  of 
Crawford. 

On  i6th  July  1817,  an  Order,  on  Motion,  was  made 
for  the  appointment  of  a  Receiver. 

The  Causeoow  came  on  to  be  heard ;  and  the  Vice^ 
Chancellor  observed,  that,  although  the  Partnerahip  is 
entered  into  for  a  term  of  years,  it  is  previously  dis- 
solved by  the  death  of  eithchr  of  the  Partners,  xmless 
there  be  express  stipulations  to  the  contrary 
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WETHERELL  v.  COIXINS. 

s6th  Junff. 
1  HIS  was  a  Bill  by  a  Mortgagor  for  redemption      Mortgagor 
of  mortgaged  Premises.     The  Mor^gee    had    ^a^  fi^ii^  a  BiU  to 
signed  the  Mortgage  upon    certain    trusts    for  the  '^'^ J^ «««/ fsjr 
benefit  of  his  Family.    The  Mortgagee,  the  Trustees,  Persoiu  D&- 
and  the  Cettuis  que  Ihut  were  all  made  Parties  De-  fendonts^  claun- 
fendants ;  and,  upon  the  hearing,  a  question  was  made  ing  tuiddr  the 
as  to  the  Costs  of  the  Trustees  and  CestuU  que  Trust,  ^(frtgagee. 
which  the  Plaintiff  urged  he  ought  not  to  pay,  because 
they  were  necessary  Parties  to  the  Suit,  not  by  his  act, 
but  by  the  act  of  the  Mortgagee. 

The  Vice-Ch  ANCELLOR : — 
It  seems  at  first  sight  a  great  hardship  that  the  Mort- 
gagor is  to  pay  the  Costs  of  Persons  claiming  under 
the  Mortgagee,  and  made  necessary  Parties  by  his  act, 
bu{  it  is  the  constant  course  of  the  Court,  and  it  is  to 
be  supported  upon  this  principle, — that  at  law,  after  a 
Morgage  is  forfeited,  the  Estate  is  the  absolute  pro- 
perty of  the  Mortgagee,  and  he  may  deal  with  it  as  his 
own ;  and  that  if  the  Mortgagor  comes  for  the  redemp- 
tion which  the  equity  of  this^  Court  gives  him,  it  must 
be  upon  the  terms  of  indemnifying  the  Mortgagee  from 
all  Costs  arising  out  of  his  legal  acts. 
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AISLABIE  V.  RICE. 

^^th  June. 

Ihrme  and  MlQHAEL  HATTON,  by  liis  Wffl,  i^ih  Feb.  1771, 
Bequest  of  Lands  after  devising  all  his  Estates  to  and  for  the  use  oi  Alice 
mid  Furmfvre  to  Hatton,  his  Wife,  for  her  Life,  .devised  and  bequeathed 

«;  ?  ^^'^f^f^   his  Estate,  Manor,  and  Mansion  House  of  Dane  Court, 

Wife,  for  iMe^  ','_,.  _    . 

and  after  her       ^'^^^  ^  *^  Lands^  Hereditaments  and  Appurtenances, 

Deaths  foH.L.  .  and  various  Articles  at,  in  and  about  the  same,,  unto 

and  her  Assigns,  and  for  the  use  and  benefit  of  the  Plaintiff,  under  her 

for  Life,  in  case  ^j^^^  maiden  name  of  Hannah  LiUy^  in  the  foUowing 

sin  le  and  u  -  words : — "  And  as  concerning  the  said  above  excepted 

married;  and  Manor  or  Lordship  of  Dane  Court,  with  the  Manor  and 

of  ter  her  decease,  Mansion  House  called  Dane  Court,  and  the  several 

unto  such  Per-  Houses,  Lands  wd  Appurtenances  thereunto  belong- 

son,  Sfc,  as  she  j^g,  and  also  my  Plate,  China  and  Furniture,  Qoods, 

rr-»  ^f  Horses,  Cattle,  Carriages  and  Husbandry  Tackle,  which 
or  li<tll  appoint,       ,    „  ,       .  . ,  „  ,   .  ^  . 

and  for  want  of  **^^  "®  "^  ^^  **^^  House  and  Appurtenances  atr  the 
appointment,  to  time  of  my  decease,  I  give,  devise,  and  bequeath  the 
A.  L.  and  to  ^ 

M.  L.  their  Heirs,  8fc,  as  Tenants  in  Common ;  hut  in  case  the  said  H.  L. 
should  marry  in  the  Life-time  of  A.  H.,  and  with  her  consent,  or  after  her 
Death,  with  the  ccfnsait  of  J.  T.  and  T.  L.,  or  the  Survivor  {sigmfied  m 
writing),  then  H.  L.  and  her  Assigns  should  enjoy  the  Lands  and  Furmtmrn  in 
the  same  manner  she  would  have  done  if  she  had  contimed  single  and  unmarried. 

A.  H.,  the  Testators  Wife,  and  also  J.  T.  and  T.  L.  died.  H.  L.  took  posse- 
sion oj  the  Estate,  and  married.  Held,  that  H.  L.  to<^  an  Estate  for  Life,  with 
a  power  of  appointment,  subject  as  to  her  Life  Estate  only  to  the  condition  of 
her  remaining  sole  and  unmarried,  which  was  a  condition  subsequent ;  and  as  the 
compliance  with  it  became  impossible  by  the  act  of  God,  her  Estate  for  Life 
became  absolute,  and  she  might  execute  the  power  of  appointment. 

Specific  performance  decreed  against  a  Purchaser  of  the  Fee  from  H.  L.,  but 
without  Costs,  a  fair  objection  having  been  made  to  the  Title. 
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•tme,  and  eveiy  part  thereofi  unto  the  said  Hammh 
lAUjf  and  lier  Asaigns,  for  and  during  the  term  of  her 
natural  Life,  in  case  she  shall  continue  single  and 
unmarried ;  and  from  and  after  her  decease,  I  give, 
devisey  and  bequeath  the  same  Manor  or  Lordship  of 
Dane  Omrtf  with  the  Manor  and  Mansion  House  called 
Dane  Court ^  and  the  several  Houses,  Lands,  and  Appurw 
tenances  thereunto  belonging,  and  also  the  said  Plate, 
China,  Furniture,  Goods,  Horses,  Cattle,  Carriages  and 
Husbandry  Tackle,  unto  such  Person  or  Persons^  and 
in  such  Shares  and  Proportions,  and  in  such  Manner 
and  Form,  as  the  said  Hannah  Lilly  shall,  by  any  Deed 
or  Deeds,  Writing  or  Writings,  or  by  her  last  Will  and 
Testament  in  Writing,  signed  and  executed  in  the  pre*^ 
sence  of  Three  or  more  credible  Witnesses,  direct, 
limit  or  appoint ;  and  for  want  of  such  Direction,  Limi* 
tation  or  Appointment,  then  I  give,  devise,  and  oequeath 
the  same  and  every  part  thereof  unto  the  said  Alice 
IMbf  and  Mary  Ldlly,  and  their  Heirs,  Executors, 
Administrators  and  Assigns,  to  be  equally  divided 
umongst  them,  share  and  share  alike,  as  Tenants  in 
Common,  and  not  83  Joint  Tenants.  But  in  case  the 
siiid  Hannah  Idliy  'shaU  marry  in  the  Life-time  ,of  my 
gaid  Wife,  and/with  her  consent  and, approbation,  or, 
after  the  death  of  my  said  Wife,  with  the  consent  and 
approbation  of  James  Fiemey,  of  Lon^ion,  Merchant,  and 
nomas  lAlly,  of  Xoiufon^  Merchant,  or  the  Survivor  of 
them,  such  Consent  and  Approbation  to  be  signified  in 
Writmg  under  his,  her  or  their  hand  or  hands ;  then 
and  in  ^ither  of  the  said  cases,  as  the  event  shall  be, 
it  is  my  Will  and  Mind,  and  I  do  hereby  order  an^ 
direct,  that  the  said  Hannah  Lilly  and  her  Assigns, 
shall  have  and  enjoy  the  said  Manor  of  Dane  Court, 
with  iki»  Hoitf esi  La^ds  and  AppaneaaDAes  thereunto 
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*^^^'  ,  bdonging,  and  also  the  aaid  Plate,  China,  and  oAktf 
Eflfects,  in  the  same  manner  as  she  could  hare  done  if 
she  had  continued  single  and  unmarried/' 


AlSLABXB 
V. 

Rics. 


The  Testator  died  in  1776,  and  his  W31  was  proved 
on  the  i£th  August  in  that  year. 

Alice  Hatton  survived  the  Testator,  and  died  in 
December  I7gi«  On  her  decease,  the  Plaintiff  entered 
into  Possession  of  the  Premises  at  Dane  Courts  with 
the  Appurtenances,  and  continued  ever  since  to  have 
such  Possession. 

James  Fiemey  and  ITumuts  Lilly  died  many  years 
ago,  and  whilst  the  Plaintiff  remained  unmarried,  in 
February  1795,  the  Plaintiff  married  Rawson  AislaUe^ 
who  died  in  January  1806. 

The  Plaintiff,  10th  June  1815,  entered  into  a  wriilen 
Agreement  with  the  Defendant,  to  sell  to  the  Defendant 
her  life  Estate  and  Interest,  and  to  appoint  all  and 
singular  the  Hereditaments  and  Premises  to  the  De* 
fendant,  or  as  he  should  direct  in  Fee  Simple,  for  the 
price  of  11,000/. 

The  Defendaht  objecting  to  the  Title,  this  BiU  was 
filed,  for  a  specific  perfonnance  of  the  Agreement. 

The  Defendant,  by  his  Answer,  submitted,  whether 
the  power  of  Limitation  and  Appointment  given  to  the 
Plaintiff  under  the  Will,  was  to  be  considered  as  a 
Springing  Use,  or  an  Executory  Devise,  orpaitaking 
of  the  nature  thereof,  or  otherwise  as  a  mere  power  to 
appoint  by  way  of  a  strict  costisgeBt  Remainder,  and 
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Mow  fiir  the  power  to,  appoint,  giyen  by  the>WiIl,  under  1818. 
^friiatOLV^r  denomination  it  might  be  classed,  became  an 
absolute  vested  Righti  or  enabled  the  Plaintiff  to 
execute  the  same  by  way  of  a  Remainder  immediately  j^  j^^ 
ttpectant  in  her  Life-time ;  and  whetl^er  the  particular 
Estate  for  life  of  the  Plaintiff  did  not  determine,  in 
point  of  Law,  by  her  marriage  without  the  consent  in 
writing  of  the  several  Persons  in  the  Will  and  Bill 
•nAiped ;  and  if  it  did  so  determine,  whether  the  Plain- 
tiff's Power  of  Appointment  was  or  was  not  destroyed 
thereby,  as  in  strictness  thereupon  dependant. 

Tlie  Cause  came  on  to  be  heard  before  J&  Honor 
Ibe  late  MaUer  of  tie  Rolls  (a),  31st  May  1816,  who 
directed  a  Case  should  be  made  for  the  opinion  of  the^^ 
Court  of  Ccmmon  Pleas^  and  the  question  was  to  be — 
what  Estate,  Right,  and  Interest  the  Plaint^  took  in 
the  Real  Estates  at  Dane  Court  under  the  Will  of 
Mkkael  Hatton,  and  what  Estate,  Right,  and  Interest 
she  th^:i  had  therein? — ^And  His  Honor  reserved  thfe 
ooDsideration  of  all  further  directions,  and  of  the  Costa, 
tiU  after  the^^Judges  had  made  their  Certificate, 

The  Case  was  in  consequence,  twice  argued  before 
the  Court  of  Common  Pleas,  and  the  Judges  returned 
the  following  Certificate : — ^^  We  have  heard  this  Case 
aigued,  and  have  considered  it.  We  are  of  opinion, 
that  Hannah  Lilly ,  now  Hannah  Aislabie,  took  under 
the  above  Will,  an  Estate  for  life,  with  a  Power  of 
Appointment  unto  such  Person  or  Persons,  and  in  such 
Shares  and  Proportions,  and  in  such  Manner  and  Form, 
as  she  should  by  any  Deed  or  Deeds,  Writing  or  Writ- 

(s)  Sir  Wm.  Grant. 
»3 
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1818.  ingSyC^by  her  last  Will  in  Writiiig,  signed  mid  eaecvted 

'        "^  in  the  presence  of  three  or  more  credible  Wkaietset, 

AisLABiE  direct,  limit  and  appoint ;  subject  nevertheless  ms,  to 

.    *  her  Life  Estate  only,  to  the  condition  of  her  remaii»- 

AlCEa 

ing  sole  and  unmarried,  which  condition  was  qnali^ad 
by  the  proviso,  that  a  marriage  with  the  consent 
and  approbation  of  Jlice  HattOHj  the  Wife  of  the 
Devisor,  in  her  life-time,  or  after  her  Death,  of  Jmms 
Remey  and  Thofnas  lAlfy,  signified  in  the  manner  ex- 
pressed in  the  said  Will,  should  not  determine  her  life 
Estate. 

''  We  are  of  opinion,  that  this  condition  was  a  con- 
dition subsequent;  and  that  as  the  compliance  withk 
'  was  by  the  death  of  AUee  HatUm,  and  James  Fumtg 
and  Thomaz  Lilly,  before  the  marriage  of  Hammh  LUfy, 
become  impossible,  by  the  act  of  .Gpd,  her  Estate  ler 
life  is  become  absolute;  and  that  she  may  now  exe^ 
eute  the  Power  of  Appointment  of  the  Real  Estates 
ftt  Dane  Couri,  in  the  Manner  and  Form  directed  by 
the  above  Will, 

'f   V.  OlBBS, 

'^  R.  Dallas, 

"  Ja.  Park, 

*'  j*  bobbovgs." 

Tte  Cause  now  came  -on  for  further  diredioos,  |md 
upon  the  production  of  this  Certificate,  the  Viee^Citm^ 
Ciller  directed  a  specific  performance  of  the  Agrees 
ment. 

It  was  then  urged,  (hat  the  Purchaser  ought  te  p^f 
the  Costs  of  the  Suit,  his  objections  to  the  Title  not 
being  sustained;  but  the  Vke'ChaneeUor  said,  wherever 
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there  was  a  fiiir  objection  to  a  Title,  a  Purchaser, 
though  he  fails  in  his  objection,  being  justified  in  taking 
the  ojHnion  of  the  Court  upon  it,  ought  not  to  pay 
Costs.  The  Decrte  therefore  was  for  the  Plaintiff,  but 
without  Costs. 


TOWNSHEND  and  another  v.  WILSON. 


sgth  Jane. 


On  the  hearing  of  this  Cause,  20th  January  1818,  a    ^P<^r  ofSak 

Case  was  directed  by  the  Vi^Chancelhr  for  the  opinion  ^^  *""  ^^^^ 

-  1      ^  /.  w        Ti      1     1  •   .  »    •  1     ,        Trustees^  held  not 

of  the  Court  of  Atngs  Bench,  the  point  being,  whether  tohctLtUext^ 

the  Power  of  Sale  was' well  executed  by  the  surviving  ^uted  by  txoosur- 
Trustees  ?  The  Case,  as  stated  for  the  opinion  of  the  viving  Trustees, 
Court,  was  as  follows :— ^'  By  Indentures  of  Lease  and 
Release,  bearing  date  respectively  the  loth  and  11th 
days  of  October  1782,  the  Release  made  between  the 
Rev.  Ckrmmd  Beauvair,  D.  D.  of  the  first  part;  Mary 
Sharpe,  Spinster,  of  the  second  part;  the  Right  hon. 
Sir  William  Lynch,  Knt.,  Sir  Charles  Gould,  Knt.,  and 
Thoma$  Edward  Freeman,  Esquire,  of  the  third  part ; 
(being  the  SetUement  made  previously  to  and  in  con- 
templation of  a  Marriage  then  intende4  .between  the 
said  09mond  Beauwnr  and  Mary  Skarpe),  she,  the  said  . 
Mary  Sharpe  gnmted,  released,  and  confirmed  unto  the 
said  Sir  William  l^fnch.  Sir  Charles  Gould,  and  Thomas 
Edward  Freemim,  and  their  Heirs,  aU  that  the  Reversion 
or  Raooainder  in  Fee  Simple  of  her  •  the  said  Mary 
sharpe,  expectant  up<MD,  and  to  take  effect  in  possession 
immediately  after  the  decease  of  Joshua  Sharpe,  in  the 
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said  Indenture  named,  of  and  in  the  several  Lands  and 
Hereditaments  situate  at  Easi  Bamet,  in  the  County  of 
Hertford,  to  hold  the  same  unto  the  said  Sir  William 
lymh,  Sir  Charles  Gould,  and  T.  E.  Freeman,  their  Heirs 
and  Assigns,  to  the  several  uses  following,  (that  is  to 
say) :  To  the  use  of  the  said  Mary  Sharpe  and  her  Heirs 
until  the  Marriage,  and  after  the  solemnization  thereof^ 
to  the  use  of  the  said  Osmond  Beauvoir,  and  his  As- 
signs, for  the  term  of  his  natural  life,  without  impeach- 
ment of  Waste ;  with  remainder  to  the  use  of  the  said 
Sir  William  Lynch,  Sir  Charles  Gould,  and  Thomas  Ei- 
ward  Freeman,  and  their  Heirs,  during  the  life  of  the 
said  Osmond  Beauvoir,  in  trust,  to  preserve  the  contin- 
gent Remainders  thereinafter  limited ;  with  remainder 
to  the  use  of  the  said  Mary  Sharpe,  and  her  Assigns, 
for  the  term  of  her  life,  without  impeachment  of  Waste ; 
with  remainder  to  the  same  Trustees,  and  their  Heirs, 
'  during  her  life,  to  preserve  contingent  Remainders; 
with  remainder  to  the  Children  of  the  Marriage  in  Tail 
Male ;  with  the  ultimate  remainder  to  the  right  Heirs 
of  the  said  Mary  Sharpe.  And  in  the  said  Indenture  of 
Release  were  contained  Powers  and  Coven^ts  in  the 
words  following,  viz. : — 


"  Provided  always,  and  it  is  hereby  agreed  and  de* 
clared,  that  it  shall  and  may  be  lawftd  for  the  said 
Sir  William  Lynch,  Sir  Charles  Gould,  and  Thomas  Ed^ 
ward  Freeman^  and  their  Heirs,  after  the  solemnization 
of  the  said  intended  Marriage,  from  time  to  time,  by 
and  with  the  consent,  good  liking,  and  approbation  df 
the  said  Osmond  Beauvoir,  and  Mary  Sharpe,  his  in- 
tended Wife,  during  their  joint  Lives,  Or  of  the  Sur- 
vivor of  them  after  the  decease  of  either  of  them,  to 
be  testified  by  some  Deed  or  Instrument,  to  be  sealed 
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4nd  deliyered  by  them  respectively,  in  the  presence  of  1818. 
and  to  be  attested  by  two  or  more  credible  Witnesses, 
to  make  sale  and  dispose  of,  or  convey  in  exchange,, 
for  or  in  lien  of  other  Messuages,  Lands,  Tenements,  or 
Hereditaments  to  be  situate  somewhere  in  that  part  of  Wilsov. 
Crreat  Britain  called  England,  all  and  singular  the  said 
Messuages,  Lands,  Tenements,  Hereditaments,  Moie« 
ties,  and  Parts  and  Shares,  and  Premises  hereinbefore 
granted  and  released,  or  any  Part  or  Parcel  thereof, 
with  their  and  every  of  their  Appurtenances,  unto  any 
Person  or  Persons  whomsoever,  for  such  Price  or 
Prices  in  Money,  or  for  such  other  equivalent  in  Mes- 
suages, Lands,  Tenements,  or  Hereditaments  as  to  the 
said  Sir  William  lynch,  Sir  Charles  Gould,  and  Thomas 
E.  Freeman,  or  their  Heirs,  shall  with  such  consent^ 
good  liking  and  approbation  as  aforesaid,  seem  meet 
and  reasonable ;  and  for  that  end  and  purpose,  for  them, 
the  said  Sir  William  Lynch,  Sir  Charles  Gould,  and 
T.  E.  Freeman,  and  their  Heirs,  by  and  with  such  con- 
sent, good  Kking  and  approbation  as  aforesaid,  by 
any  Deed  or  Deeds,  Writing  or  Writings,  to  be  by  them 
sealed  and  ^delivered  in  the  presence  of,  and  attested 
by  two  or  more  credible  Witnesses,  to  revoke,  de- 
termine, and  make  void  all  and  every  the  Uses,  Estates, 
Trusts,  Powers,  Provisoes,  and  Limitations  herein- 
before limited,  created,  and  declared  of  and  concerning 
the  Hereditaments  and  Premises  hereinbefore,  by  these 
presents,  granted  and  released,  and  which  shall  be  sold, 
disposed 'of  or  conveyed  in  Exchange.  And  by  the 
same  or  any  other  Deed  or  Deeds,  Writing  or  Writings, 
to  be  sealed  and  delivered  as  aforesaid,  tq  Umit  and 
appoint  the  said  Hereditametits  and  Premises  whereof 
die  Uses  shiA  be  so  revoked,  either  unto  such  Pur- 
chaser or  Purchasers,  or  to  the  Person  or  Persons 
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making  such  Exchange  or  Exchanges,  and  his  and  their 
Heirs ;  or  otherwise  to  limit,  create,  declare,  and  ap- 
point such  new  or  other  Use  or  Uses,  Trust  or  TnistSy 
of  and  concerning  the  same  Hereditaments  and  Pre- 
mises, the  Uses  whereof  shall  be  so  revoked,  as  shall 
be  qecessary  for  the  executing,  effecting,  and  complet- 
ing such  Sale  and  Disposition.  And  it  is  hereby  de- 
clared and  agreed  by  and  between  the  said  Parties  to 
these  presents,  that  the  Monies  arising  by  such  Sale 
or  Sales,  shall  be  paid  into  the  hands  of  them  the  said 
Sir  WilUam  Lynch,  Sir  Charles  Gould,  and  Thomai  E. 
Frtman,  or  the  Survivor  or  Survivors  of  them,  or  the 
Executors,  Administrators,  or  Assigns  of  such  Sur- 
vivor, and  they  and  he  are  and  is  hereby  accordingly 
authorized  and  empowered  to  receive  the  same,  and 
every  P^  or  Parcel  thereof.  And  also  upon  the  re- 
ceipt of  the  Monies  arising  by  such  Sale  or  Sales  of 
the  said  Hereditaments  and  Premises,  or  any  Part  or 
Parcel  thereof,  where  any  of  the  said  Hereditaments 
and  Premises  shall  be  sold  for  a  valuable  consideration 
in  Money,  to  give  and  sign  Receipts  for  the  M<mey  for 
which  the  aame  Premises  shall  be  so  sold;  which 
Receipts  shall  be  sufficient  discharges  to  any  Purchaset 
Of  Purchasers  for  the  Purchase  Money  for  which  the 
saaae  diaU  be  so  sold,  or  for  so  mudi  thereof  as  in  suck 
Receipts  shall  be  acknowledged  or  expressed  to  b^ 
received ;  and  such  Purchaser  ot  Purchasers  shall  nc^ 
a;|%erward8  be  answerajl^e  or  accountable  for  any  loss, 
misapplication,  or  non-appUdatkm  of*  such  Pmchase 
Money.  And  wh^i  any  of  the  said  Hereditaments  and 
Prcaoiiftes  shall  be  so  sold  for  a  valuable  consideration 
in  Money,,  and  such  Receipts  shaM  be  given  for  the 
Purchase  Money  as  aforesaid;  and  also  when  any  of 
the  iMid  Kereditfunenis  and  Premises  shaU  be  so  sold. 
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dispMed  of|  or  conrajfed  in  exphange  for  or  in  Kea  of 
aay  other  sncb  Messnagea^  Lands,  or  Hereditaments  as 
afionaaid,  and  the  Fee  Single  and  Inheritance  of  such 
last  mentioned  MessuageSi  Lands,  and  Hereditaments 
shall  be  vested  in  the  said  Sir  William  lynch.  Sir  Charle$ 
Hauid,  aad  Thomas  Edward  Freeman,  and  their  Heira; 
all  and  erery  the  Messuages,  Lands,  Tenements,  He«> 
ieditamenta  and  Premises  so  sold  or  disposed  of,  or 
eo&Teyed  in  exchange,  shall  be,  and  remain  for  ever 
thenceforth,  freed  and  absolutely  discharged  of  and 
from  all  and  singular  the  Uses,  Estates,  Trusts,  Dedaiw 
ations,  and  Agreements  in  and  by  these  presents  limited, 
expressed,  and  declaied  touching  and  concerning  the 
same,  £rom  and  after  the  8olemni2ation  of  the  said 
intended  Marriage  as  aforesaid. 
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^*  Provided  always,  and  it  is  hereby  fiirther  declared 
sflid  agreed,  by  and  between  all  the  said  Parties  hereto, 
that  in  case  any  of  them,  the  said  Sir  TFiZ/tom  I^ncA, 
Sir  Charles  Gmdd,  and  T.  E.  Freeman,  shall  happen  to 
die  during  the  continuance  of  the  said  Trust,  or  riuA 
desife  to  relinquish,  or  be  discharged  thereflrom,  then, 
and  in  either  of  the  said  Cases,  it  shall  and  may  be 
\wmfijX  to  and  for  the  said  Osmtmd  Beauwrit  and  Marf 
Siafpe,  jomtly,  during  their  joint  lives,  or  the  Survivor 
of  them,  during  his  or  her  hfo,  cHid  after  the  decease  of 
flMi  Survivor  of  them,  to  and  for  the  Executors  or  Admi* 
nistiatorB  of  the  said  Mary  Sharpe,  by  writing  under  hie, 
her,  or  th^ir  hands  respectively,  and  attested  by  two  or 
iMve  oiedible  Witnesses,  to  nominate  and  appoint  some 
other  fit  and  proper  Person  to  be  and  stand  a  Trustee 
in  the  place,  room,  or  stead  of  such  of  them,  the  said 
TraatecB,  Parties  hereto,  ^a  shaU  so  relinquish,  oFbe 
dischttged  from,  or  die  during  the  contaiuaBce  of  the 
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said  Trusts ;  and  so  from  time  to  time,  as  oiken  as  any 
TVostee  of  or  in  the  said  Trust  Premises  shall  happen 
to  dici  or  relmqiush,  or  be  discharged  as  aforaMid, 
during  the  continuance  of  the  said  Trusts,  such  nomi* 
nation  and  appointment  of  a  new  TrusteCi  in  the  place 

.  or  stead  of  him  so  dying,  or  being  discharged,  shall  or 
may,  in  manner  as  aforesaid,  from  time  to  time  be  made* 
And  it  is  hereby  declared  and  agreed  by  and  between  aH 
the  said  Parties  hereto,  that  immediately  after  every  soch 
ncmiination  and  appointment  of  a  new  Trustee  shall  be 
so  made,  all  such  Transfers,  Assignments,  Conveyaaces, 
Acts,  Deeds,  Matters,  and  Things  whatsoever,  shall  be 
executed,  made,  done,  and  performed  by  the  surviving  or 
other  Trustees  or  Trustee  remaining  in  the  Trust,  and  by 
such  interested  Pqprties  as  may  be  necessary  or  requisite 
in  that  behalf,  for  conveying,  assigning,  transferring, 
making  over,  and  vesting  the  TrustStocks,  Monies  and 
other  the  Trust  Premises,  so  and  in  such  manner,  and 
by  such  ways  and  means  as  that  the  same  may  be  fuDy, 
equally,  and  effectually  vested  in  such  new  Trustee  or 
new  Trustees,  jointly  or  together,  with  the  surviving  or 

'other  remaining  Trustees  or  Trustee,  npon  the  same 
Trusts,  and  to  and  for  the  same  ends,  intents,  and  pur- 
poses, and  under  and  subject  to  the  same  Powers,  Pro- 
lisoes.  Declarations,  and  Agreements  as  aref  herein- 
beibre  mentioned,  expressed,  provided,  and  dedaied  of 
and  concerning  the  said  Trust,  Capital  Sums,  or  Stocks 
so  now  vested  in  them  the  said  Trustees,  Parties  hereto, 
aad  other  the  Trust  Premises  respectively  as  aforesaid, 
or  as  near  thereunto  as  the  deadis  of  Ptairties  or  odiec 
eiremnstances  will  then  admit  of. 


^  And  the  said  (hmemd  Beammr  doth,  for  himself, 
his  Heirs,  Executors  and  Administrators,  and  for  every  of 
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theoiy  covenant,  promise,  and  agree  to  and  with  the  aaid 
$ir  William  Lynch,  Sii Charlti dmld,  and  T.E.  Ene- 
man,  their  Executors,  Admiilistrators,  and  Assigns,  by 
these  presents,  in  manner  and  form  following  (that  is 
to  say) : — That  as  w^U  the  said  several  Trust  Cajntal 
Sums  or  Stocks  so  transferred  to,  and  now  vested  in 
the  said  Trustees;  and  also  the  said  Leasehold  Pre* 
fluses  hereinbefore  assigned,  or  agreed  to  be  assigned ; 
-and  likewise  the  said  Freehold  Premises  herei^ibefbre 
teleaded  and  conveyed;  and  also  the  said  Copyhold 
Premises  so  covenanted  to  be  surrendered  as  aforesaid, 
and  each  and  every  of  them ;  and  all  and  sii^nlar  the 
said  Trust  Premises  respectively,  shall  be  vested,  and 
'be,  remain,  and  continue  vested  in  them,  the  said  Trus- 
tees forthe  time  being;  and  shall  and  may  be  lawfully 
-and  peaceably,  and  quietly  had,  held,  and  enjoyed  by 
-them,  to  die  several  Uses,  upon  the  several  IVusts,  and  to 
and  for  the  several  intents  and  purposes,  and  under  and 
subject  to  the  several  Powers,  Provisoes,  Declarations, 
-and  Agreements  hereinbefore  mentioned^  expressed, 
^and  declared  of  and  concerning  Ae  several  Trust  Pre- 
mises respectively,  without  any  the  lawfol  let,  suit, 
trouble,  molestation,  interruption,  denial,  disturbance. 
Claim  or  Demand  whatsoever,  of  or  by  the  said  Omumd 
Beamxfir,  his  Heirs,  Executors,  Administrators,  or  As- 
signs, or  of  or  by  any  other  Person  or  Persons  whom- 
soever claiming,  or  to  claim  by,  from,  or  under,  or  in 
Trust  for  him  or  them,  or  any  or  either  of  them,  or  by, 
ipriA,  or  through  his,  their,  or  any  of  their  acts,  means, 
consent,  privity,  or  procurement  in  anywise  howsoever. 
And  also  that  he  the  said  Otmond  Beauvoir,  and  his 
Heirs,  Executors,  Administrators,  and  Assigns,  and  all 
and  Bvery  other  Person  and  Persons  whosoever,  having 
or  lawfully  clainiing  any  Estate,  Right,  Title,  Property, 
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br  IaCer^9t  df,  into,  from,  or  out  of,  as  weU  the  said 
Trust  Capital  Sums,  or  Stocks  and  Monies  so  vested 
in  the  said  Trustees,  as  the  said  Leasehold  Premises 
hereinbefore  assigned,  or  agreed  to  be  assigned ;  and 
also  the  said  Presold  Premises  hereby  gran);ed  and 
released;  and  the  said  Copyhold  Premises  so  cove* 
Planted  to  be  surrendered  as  aforesaid,  or  any  or  either 
-of  them,  of  any  part  or  parcel  thereof  respectively, 
from,  by,  or  under  him  the  said  Osmond  Beamimrf  diall 
and  will  from  time  to  time,  and  at  all  times  after  the 
solemnization  of  the  said  intended  Marriage,  at  the 
request  of  the  said  Sir  WilUam  L^h,  Sir  Charles 
Gould,  and  Tiatnas  E.  Freeman^  or  the  SurviYors  or 
Survivor  of  them,  or  the  Executors, .  Adnanistrators,  or 
Assigns  of  such  Survivor,  but  at  the  proper  Costs. and 
Charges  oPthe  said  Osmond  JBeoinxMr,  his  Heirs,  Exe- 
cutors, Administrators  or  Assigns,  make^  do,  acknow- 
ledge, le^,  suffer  and  execute,  or  join,  or  cause  or 
procure  to  be  made,  done,  acknowledged,  levied,  suf-- 
fared,  and  executed,  dU  and  every  such  further  and 
.other  lawful  and  reasonable  act  and  acts,  thing  and 
thisgs>  Deeds  and  Devises,  Convey  wees,  Transfers, 
Assignments,  Swrrenders,  and  Assurances  whatsoever, 
as  well  for  the  ftirther,  better,  more  perfect  and  ab-  . 
.settle  aasigmng  and  transferring  the  said  Tru(^  Capital 
.Skniis  or  Stocks^  M^es,.Leas^old  Premises,  and  other 
die  said  Personal  Estate  and  l^eets,  as  for  releasing, 
eonve^ng,  Sfid  ossuring  the  said  Freehold  Hereditft- 
,m»its,  jmd  Premises  so  transferred,  assigned,  and  oon- 
veyed  respeetivdy  las  trfbresatd ;  and  abo  for  fluff- 
rendering  the  said  Copyhbid  Premises  so  covoitotdd 
liy  the  said  Maty  Skarpe  to  be  surrendered  is 
aftNreiaid;  and  that  pursnaat  and  acebrding  to  her 
Coveotetin  Ihat  blAalf,  with  their  a^d  every  of  their 
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Appurtenances  respectively,  unto  them  the  said  Sir  W. 
lofnchf  Sir  Charles  Gould,  and  T.  E.  Freeman,  and  their 
Heirs,  Executors,  Administrators  and  Assigns,  accord- 
ing to  the  natures  of  the  said  Trust  Estates  and  Pre^ 
mises  respectively,  to  the  several  Uses,  upon  the  several 
Trusts,  and  to  and  for  the  several  ends,  iatenl^,  and 
purposes,  and  by,  with,  under,  and  subject  to  the 
several  Powers,  Provisoes,  Declarations,  and  Agree- 
ments hereinbeforei  mentioned,  expressed,  provided  and 
declared  of  and  concerning  the  said  t'rust.  Estates,  and 
Premises  respectively ;  and  also  for  the  better  autho- 
rizing and  empowering  the  said  Trusteed  to. perform, 
and  execute  the  several  Trusts  hereby  in  them  reposed, 
as  by  the  said  Sir  William  Lynch,  Sir  Charles  Gould, 
and  T.  E.  Freeman,  or  their  Heirs,  Executors,  Adnonis- 
trators,  or  Assigns,  or  their,  his,  or  any  of  thei?  Coun- 
sel learned  in  the  Law,  shall  be  reasonably 'devi8dd,tMr 
advised,  and  required. 
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'^  Provided  always,  and  it  is  hereby  declared  and 
agreed,  by  and  between  the  said  Parties  to  tbese 
presents,  That  the  said  several  Trustees  in  and  b/tikese 
prese'nts  nominated  and  appointed,  and  each  and  ertsy 
of  them,  their,  and  each  and  every  of  their  Heirs,  Exe- 
cutors, Administrators',  and  Assigns ;  or  any  new  lVat~ 
tee  or  Trustees  to  be  appointed  of  or  in  the  aforessM 
Trust  Premises,  by  virtue  of  the  Power  or  Authonfy 
for  that  purpose  hereinbeibre  contained,  shall  be  charged 
and  chargeable  only  for  such  Monies  as  they  and  evei^ 
of  thdn  shall  respectively  actually  receive  by  virtue  of 
the  Trusts  hereby  in  them  reposed.  And  that  they  or 
any  of  them  shall  not  be  answerable  for,  or  chargeable 
with,  any  sum  or  sums  of  Money  for  which  they  shall 
respectively  give  any  receipt  or  acquittahcein  writmg, 
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ludaiis  the  same  Sum  and  Sums  shall  come  to  the  hands 
of  such  of  them  as  shall  give-  such  receipt  or  acquit* 
ance ;  and  they  and  each  and  every  of  them  shall  be 
charged  and  chargeable  only  for  his  and  their  own  wilful 
neglects  and  defaults  respectively,  and  not  the  one  for 
the  other  or  o&ers  of  thenii  or  for  the  acts,  receipts, 
neglects,  or  defaults  of  the  other  or  others  of  them,  or 
of  any  Person  oj  Persons  acting  under,  or  employed  or 
entrusted  by  them,  or  any  of  them,  in  the  receipt,  or 
payment  of  any  part  of  the  aforesaid  Trust  Monies  or 
Effects,  or  of  any  Broker,  Goldsmith,  Banker,  or  other 
Person  with  whom,  or  in  whose  hands,  any  part  of  such 
Trust  Monies  or  Effects  shall  or  may  be  deposited  or 
lodged  for  safe  custody,  or  otherwise  in  the  execution 
of  any  of  the  Trusts  before  mentioned ;  neither  shall 
they  the  said  Trustees,  or  any  of  them,  be  answcirable, 
or  charged,  or  chargeable  for  any  loss  or  damage  which 
may  happen  by  reason  of  any  defect  of  Title  in  any 
Manors,  Messuages,  Lands,  Tenements,  or  Heredita- 
ments tojie  purchased  with  ^ny  part  of  the  said  Trust 
Atonies  or  Effects ;  or  by  reason  of  any  bad,  defective, 
or  insufficient  Security  or  Securities  to  be  taken  in  pur- 
suance of  the  Trusts  aforesaid ;  or  of  ^y  other  loss  or 
damage  in  the  execution  of  the  aforesaid  Trusts,  or  in 
relation  thereto,  except  the  same  shall  happen  by  or 
through  their  wilful  defaults.    And  that  they  the  said 
several  Trustees,  and  every  of  them,  and  their  respective 
Heirs,  Executors,  Administrators,  and  Assigns,  shall  and 
m^y,  by  and  out  of  the  Monies  which  shall  come  to 
their  respective  hands  by  virtue  of  the  Trusts  aforesaid, 
retain  to  and  reimburse  himself  and  themselves  respec- 
tively.   And  also  shall  and  may,  out  of  such  Monies, 
pay  and  allow  to  his  and  their  Co-trustee  and  Co-trus- 
tdes  all  such  Costs,  Charges,  Damages,  and  Expences 
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wkich  they,  or  any  of  them,  shall  or  may  respectively 
t^fear,  pay^  sustain,  or.be  put  unto,  in  or  about  the  execu- 
tion of  the  Trusts  hereby  in  ttiem  reposed,  or  any  of 
them,  or  in  anywise  relating  thereunto ;  the  allowance  of 
which  Costs  shall  be  regulated  by  tl^  method  practised 
between  Solicitor  and  Client,  and  not  as  between  Party 
and  Party/' 
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.  The  Marriage  between  the  said  Osmond  Beauvoir  and 
Mary  Sharpe  was  sbon  afterwards  solemnized.  The, 
said  Jotkua  Sharpe  died  before  the  date  of  the  next 
mentioned  Indenture,  and  the  said  Sir  William  Lynch 
died  in  the  year  1784. 

By  Indentures  of  Lease  and  Re-lease,  and  Appoint* 
ment,  bearing  date  respectively  the  17th  and  i8di  days 
of  September  1788  :  The  Release  and  Appointment 
being  made. between  the  said  Sir  Charles  Gould. vad 
Thomas  R  Freeman,  of  the  first  part ;  the  said  R^yerend 
Osmond  Beauvoir  and  Mary  his  Wife,  of  the  second 
part ;  and  Joon  Bacon,  of  the  3d  part.  The  said  Sif  C. 
Gould  and  Thomas  E.  Freeman  did,  in  consideration  of 
4,040/.  to  them  paid  by  the  said  John  Bacon,  at  the 
request,  and  by  the  direction,  and  with  the  consent  and 
approbation  of  the  said  Osmond  Beauvoir  and  Mary  his 
Wife ;'  and  in  execution  of  the  said  power  for  that  pur. 
pose  contained  in  the  said  hereinbefore  stated  Inden- 
ture of  Release ;  and  of  all  and  every  other  power  in 
them  vested,  bargained,  s6ld,  aliened,  released,  and  con- 
firmed ;  and  the  said  Osmond  Beauvoir  and  Mary  Kis 
Wife  granted,  bargained,  sold,  aliened,  released,  ratified/ 
and  confirmed  the  said  Premises  unto  and  to  the  use' 
of  the  said  John  Bacon,  his  Heirs  and  Assigns. 
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Tbe  said  Indenture  of  Release  aad  Appointment  y 
executed  by  all  the  Paities  thereto,  in  the  pres^ce  of^ 
and  attested  by,  two  credible  Witnesses ;   and   the* 
Purchase  Money  4,040/.  was  paid  into  the  hands  of 
Sir  Charks  Oouid  eiid  T.  E.  Freeman^  wbo  signed  a  re* 
ceipt  for  the  same^ 


The  question  for  the  Opinion  of  the  Court  was. 
Whether  the  said  Indentures  of  the  17th  and  18th  days 
of  September  1788,  were  a  valid  execution  of  the  said 
Power  of  Sale. 

The  Case  was^gued  on  the  27th  January  181-8,  and 
the  Judges  sent  the  following  Certificate : 

**  We  have  heard  this  Case  argued  by  Counsel,  and 
haye  considered,  and  are  of  Opinion,  that  the  said  Indeq^ 
turMofthe  17th  and  18th  days  of  September  1788,  were 
not  a  valid  Ezeo^ition  of  the  said  Power  of  Sale*   , 

"  Elli^nbobough, 
«  J.  Bailey, 
*'  C.  Abbott, 

«'  G.  S.  HOLBOYD.'' 


On  the  coming  on  of  the  Cause  for  further  directions,'  , 
the  Plaintiff  undertook  to  procure  the  concurrence  of 
all  Parties  necessary  to  make  a  good  Title ;  whereupon^ 
a  specific  Performance  was  decreed,  but  payment  of 
Costs  by  the  Plaintiff.  The  Conveyance  to  be  referred 
to  the  Master  if  the  Parties  differed,  and  a  reservation 
as  to  future  Coats. 
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' If       ^ 

Ex  parti  THORLEY,  in  re  ROBERTS. 

This  mm  a  Petition  by  Thorley,  thatheni^tU 
discharged  from  being  Assignee  und^the  Commissioii       ^^  June, 
against  IZofier^f.  Jssigneedu-^ 

chargedfrom 
Mr.  Montagu,  for  the  Petitioner.  being  suck  on  He 

own  Petition^  but 
The  Vtce'ChancellormBide  the  Order  as  folloifs:-*^  on  terms. 

^  I  do  order  thfit  a  meeting  of  the  Commissionem 
named  in  the  said  Conmiission,  or  the  major  part  of 
them,  be  forthwith  held>  of  ivhich  due  notice  is  to  be 
given  and  published  in  I%e  London  Gazette -y  and  thai 
the  Petitioner  Nathamel  Thorley  be  discharged  and 
removed  from  being  the  Assignee  of  the  Estate  and 
Effects  of  the  said  WiUiam  James  Roberts ;  and  that  nt 
such  Meeting  th6  said  Commissioners  d^  proceed  td 
tiie  choice  of  one  or  more  Person  or  Persons  to  be  aii 
Assignee  or  Assignees  of  the  Estate  and  Effects  of  the 
said  W.  J.  Roberts^  in  the  room  and  stead  of  the  said 
Kaihaniel  Tlwrley ;  and  the  Creditors  of  the  said  W.  J. 
Roberts,  who  shall  be  present  at  such  Meeting,  are  to 
proceed  to  such  choice  accordingly.  And  I  do  order 
that,  after  suQh  choice  be^ade,  the  said  N.  Thorl^, 
and  all  other  proper  Parties,  do  join  with  the  eaid  Com- 
missioners in. making «md  executing  a  new  AssignaK&nt 
and  Conveyance  of  the  Estate  and  Effects  of  the  said 
W,  J.  Roberts  to  the  Person  or  Persons  who  at  sUch 
Meeting  shall  be  chosen  tlie  new  Assignee  or  Assignees 
as  aforesaid ;  and  that  the  said  N.  Thorhy  do  release 
to  them  all  his  Right,  Tide  and  Interest,  of,  in,  and  to  ^  ^ 

the  said  Estate  and  Effects  of  the  s^'d  W.  J.  Roberts, 
and  that  the  said  N.  Thorley  do  come  to  an  Account 

T  « 
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before  the  said  CommissioneTs  for  the  Estate  and  E& 
fects  of  the  said  W.  J.  Roberts,  come  to  the  hands  of 
said  N.  Tharley,  or  to  the  hands  of  any  other  Person  or 
Persons  by  his  order,  or  for  his  use  as  Assignee, 
under  the  said  Connnission ;  and  for  the  better  taking 
the  sfdd  Account,  the  said  N.  Thorley  aAd  all  other 
proper  Parties  are  to*be  severally  examined  before  the 
said  Commissioners,  upon  Interrogatories  or  otherwise, 
touching  the  matters  in  question,  as  they  shall  thiojL 
fit;  and  do  produce  before  the  said  Commissioncts,. 
upon  oath,  all  Books  of  Accounts,  Papers  and  Writings 
in  his  custody  or  power  relative  thereto,  as  the  said 
Commissioners  shall  direct.  And  I  do  order  that  the 
said  N.  Thorkjf  do  deliver  over  to  the  new  Assignee  or 
Assignees  so  to  be  chosen  as  aforesaid,  all  such  pazt 
of  the  Estatte  and  EffecU  of  the  said  W.  J.  Roberts^ 
upon  taking  the  said  Account  shall  appear  to  have  come 
to  his  hands,  and  to  be  remaining  in  specie,  and  undis- 
posed of,  together  with  aU  Books,  Papers,  and  Writings 
in  his  custody  or  power,  belonging,  otin  anywise  relat- 
ing, to  the  said  IF.  J,  JRo6€fti,iii8  Estate  or  Effects.  And 
1  do  order  that  the  Costs  of  the  said  Meeting,  for  the 
removal  of  the  said  JV.  Thorkg  for  the  new  choice  of  an 
Assignee  or  Assignees  in  his  room  and  stead,  for  talung 
the  Account  hereinbefore  directed,  the  Coste  of  the 
said  new  Assignment  and  Conveyance,  together  with  the 
Costs  of,  and  occasioned  by,  the  present  applicatiop, 
be  paid  by  the  said  N.  Thoriey,  such  Costs  to  be  settled 
by  'the  siud  -Commissioneirs  in  case  the  •  Parties  shall 
differ  about  the  same.  And  I  do  further  order,  thatif 
the  new  Assignee  er  Assignees,  when  so  chosen  as 
aforesaid,  do  not  continue  any  Action,  Suit  or  Petition 
already  mstituted,  that  in  that  case  the  said  N.  Tborley 
do  pay  tfa^  Costs  so  incurred,  unless  the  Master  herein- 
after named  report  that  such  Costs  were  properly  in- 
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curred ;  but  if  they  do  continue  such  Action,  Suit  or 

Petition ;  and  it  shall  be  necessary  that  the  said  N. 

Tkorky^s  nione  should  be  used,  that  they  are  hereby  at 

liberty  so  to  use  his  name,  on  his  being  secured  and 

indemnified  by.the  new  Assignee  or  Assignees  when  so 

chosen  as  aforesaid,  against  any  Suit,  Action  or  Petition, 

that  may  be  brought  or  had  against  hixh  for  Costs, 

by  reason  or  in  consequence  of  the  continuation  of 

'the  name  of  the  said  N.  Thorley  in  the  proceedings 

already  instituted;  and  that  it  be  referred   to  Mr. 

Caurtenay,  one  of  the  Masters  of  the  Court  of  Chancery, 

to  take  a  proper  Security  and  Indemnity  from  the  n^w 

*  Assignee  or  Assignees,  when  so  as  aforesaid  chosen,  for 

'  the  purposes  before  stated ;  such  Indemnity  to  be  also 

at  the  expense  of  the  said  N.  Thorley,  to  be  settled  by 

'the  said  Master,  in  case  the  Parties  shall  differ  about 

the  same."  • 


V5 
1818. 

^  V -* 

Exfortc 

Tbo&lxt 

til  re 

HOBSBTS. 


HENDERSON  v.  M^IVER. 


On  Exceptions  to  the  Masief%  Report,  the  Vict^ 
Chancellor  held,  that  from  the  nature  of  the  accounts 
the  Executor  was  justified  in  employing  an  Accomptant, 
and  that  the  Expense  ought  to  be  allowed  in  his 
Accounts. 


30th  Juns. 
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30th  June. 

Testator  be- 
queathed to  ki» 
Wife  his  Furni- 
ture at  D.  C. 
andatW,    He 
afterwards  re- 
moved part  of 
the  hnmiture  at 
D.  C.  to  B.  S. 
Held  Furniture 
atB.S.didmt 
pass. 


HEBBLTINB  i).  HESELtlNE. 

X HIS   Cause  came   on.    Upon    Ezccptionfe  to  ibe 
Mastef^ii  Report. 

James  IJeseltinej  by  his  Will,  dated  the  2d  day  of  Sep* 
tember  1796,  bequeathed,  "  to  my  dear  Wife  Frances 
Heseltine^  exclusive  of,  and  oyer  and  above  the  pro- 
vision made  for  her  under  and  by  virtue  of  the  Settle- 
ment made  previous  to  our  Marriage,  all  my  Household 
Ooodsy  Plate,  Linen,  and  China ;  and  also  all  the  Wine 
and  odier  Liquors,  Goods  and  Chattels  whatsoever  that 
shall  be  in  or  about  my  Dwelling  Houses  in  Doctors 
Commons,  and  at  Walthamsiow,  in  the  County  of  Essex, 
at  the  time  of  my  decease ;  and  also  my  Coach  and 
other  Canines,  with  my  Horses,  and  all  my  live 
Stock  at  Walthamsiow  aforesaid,  to  and  for  her  own 
use  and  benefit/' 

After  the  making  of  the  Will,  the  Testator  took  a 
House  in  Bedford  Square,  and  removed  to  it  the  greater 
part  of  the  Furniture  from  his  House  in  Doctors 
Commons. 

The  question  w|ui.  Whether  the  Bequest  in  the  Will 
passed  the  Furniture,  &c.  removed  to  Bedford  S^pmret 

Mr.  Bell,  and  Mr.  Abercromby,  in  support  of  £x«- 
ceptions. 

Mr.  EoufeU,  contra. 

The  Vicb-Chancellor  : — 
Probably,  if  the  Testator  had  been  asked,  whether 
he  meant  to  give  his  Wife  the  Furniture  in  Bedford 
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"SfHor^  h%  would  have  Answered  in  the  affirmttive ; 
but  a  Gift  of  suek  Fumitim  aa  should  be  in  Us  Hoase 
at  Dotton  Qmmom,  and  at  Walthanutaw,  at  the  time 
of  his  decease,  cannot  pass  Fumitoare  which  at  the 
aime  of  his  dteease  was  in  his  house  ifk  Bedford  Squmn. 


S77 


1818. 


Heskltike 
HeseLtine. 


Exceptions  overrtded  (a.) 
<«)  See  the  Caaet  meationtd  in  Pris.  and  Prac.  s'Madd.  78. 


LOWE  and  RICHARDSON  v. 

IHIS  was  an  Interpleading  BiUby  the  Captain- of 
the  ship  Congress,  from  Savannah,  against  the  Consignee, 
and  also  against  a  Person  who  insisted  that  the  Captain 
ought  not  to  deliver  according  to  the  Bill  of  Lading 
because  the  Consignor  had  acted  with  fraud  towards 
him  in  making  the  Consignment  It  appeared  that  the 
Defendant  claiming  against  the  Bill  of  Lading  had  filed 
a  prior  Bill  against  the  Captain  and  the  Consignee,  and 
had  in  that  Suit  obtained  aQ.  Injunction  against  the 
Captain,  to  restrain  him  from  ddivenig  the  Caigo  to 
the  Consignee, 

The  .Vice-ChanceUar  refused  the  Injunction  applied 
for  in  this  Cause  by  the  Captain,  stating  that  he  was 
already  fully  protected  by  the  former  Suit,  and  that  his 
Bill  was  unnecessary* 


dOthJnne*   , 

JUeaBmof 
Inierpleader 
ukere  Parties 
claim  adversefy 
under  iht  BiU 
cf  Lading;  sed 
qk  where  the 
adverse  claims 
are  paramouiU 
to  tie  BiU  of 
Lading, 
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i8i8.  The  Vice-Cimeellor  added,  that  although  a  Captain 

might  file  a  Bill  of  Interpleader  where  Parties  claimed 
adf  ersely  lat  Law  or  in  Equity  under  the  Bill  of  Ladings 
^  -yet  he  doiibted  whether  a  Captain  should  in  any  case 
file  a  Bill  of  Interpleader  where  the  adverse  claims  weie 
not  under  the  Bill  of  Lading,  but  paramount  to  it.  De* 
livery  according  to  the  Bill  of  Lading  would  fully  justify 
the  Captain,  and  those  who  alleged  an  equity  para- 
mount to  the  Bill  of  Lading  and  against  the  Consignor, 
should  assert  it  by  a  Suit  of  their  own. 


Lowe 
and  another 

V. 


TYSON  V.  COX. 


30th  June-  A  P  P1>I  C  A  T I O  N  was  made  for  an  Order  to  suspend 

*'  the  payment  of  the  Costs  of  a  Bill  which,  had  been 

"  dismissed,  on  the  ground  of  an  Appeal  to  the  Lard 

„    ^  Chancellor. 

Mr.  Roupell,  in  Support  of  the  Motion,  cited  WiUan 
y.Willan{a). 

Mr.  Newland,  as  Amicus  Curia,  mentioned  the  Case 
of  Dunster  T.  Mitford,  aoth  July  1815,  where  it  was 
held,  a  Defendant  may,  notwithstanding  an  Appeal,  sue 
out  a  Subposna  for  Costs. 

The  Vice-chancellor  refused  the  Motion, 
(fl)  i6Ves.2ia. 
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^- y ' 

Erparte  DUNLOP. 

Washington  bowie,  living  in  America,     utJuiy. 

sent  over  to  Us  Agent,  William  Murdoek,  an  Affidavit 

of  the  Debt  due  from  the  Bankrapt ;  and  on  the  pro- 

duction  of  the  same  by  the  Attorney  of  Murdoch,  to  the  « 

Commissionera,  a  proof  was  allowed  of  the  Debl. 

A  Petition  having  been  presented  to  expunge  this 
Debt,  a  Motion  (a)  was  now  made,  that  Service  on  the 
Agenty  to  whom  the  Affidavit  of  Debt  was  sent,  might 
be  deemed  good  Service ;  and  the  same  was  ordered. 


HYDE  t;.  WROUGHTON. 

2d  July. 

:On  Motion,  25th  June  1817,  a  Reference  as  to  Title      -^*^<«»«e 

-had  been  made  in  this  Cause;  and  Mr.  Parker  now  ^^i^u^^^ 

.moved  for  a  further  Order,  that  in  case  the  Matter  Motium,  the 

should  find  that  the  Plaintiff  can  make  a  good  Title,  to  Porti/  camuk 

enquire  and  state  to  the  Court  whether  previously  to  ^'^""w^**  %f 

or  at  the  time  of  ffling  the  Bill,  the  Plaintiff  had  shewn  'j^'^^^^^ 
^  ^     ,  V  rr7%  .       T>  ^^"^  *  Refertnce 

to  the  Defendant  a  good  Title  to  the  Premises  ui  ae  totkede' 

question  in  the  Cause :  and  that  the  said  Master  might  Hvery  rf  the 

be  at  liberty  to  iMlnde  what  he  might  find  relative  '^^'^^^oct. 

(a)  That  such  an  Applies-    see  JBx  paric  PatoHf  ante,  p. 
tioD  may  be  made  by  Ha(Mii|     116.  f 
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Htd£ 

'         V. 
W  ROXTGHTOK^ 
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thereto  m  his  Report  to  be  made  pursuant  to  the  befbre* 
mentioned  Order,  or  to  make  a  separate  Report  thereof 
if  he  thought  fit. 

The  Vice-Chancelloe  : — 
Great  additional  expense  and  delay  are  occasioned  by 
Parties  not  asking  in  the  first  instance,  where  the  cir- 
cumstances of  the  Case  make  it  material,  that  if  the 
Master  should  find  that  a  good  Title  can  be  made,  then 
thkt  he  may  inquire  when  such  good  Title  was  first 
shown  to  the  Purchaser.  I  think  it  Would  be  a  useful 
Rule,  that  no  second  order  should  be  made  for  such  a 
purpose  before  the  Masier'k  Report,  and  thai  after  the 
Master^s  Report  such  second  reference  should  not  be 

made  without  a  special  Case. 

Motion  refused  (a)» 


the  Mttgter. 


LYNN  V.  BUCK. 
14th  July. 

Practice aato   -^  DECREE,  gth  March  1815,  was  made,  directing 
fxkibiting  the  Master  ''  to  take  an  Account  of  what  10  due  to  the 

Jwiher  Ifiterrfh    Plaintiff  for  or  in  respect  of  the  Tithes  arising,  gtow- 
^f^^^^     ing,and  renewing'*  on  the  Lands  in  the  Bill  mentioned, 
except  as  to  Tempk  Farm,  as  to  which  an  Issue  was 
directed  as  to  a  Modus  set  up. 

On  the  10th  March  1817,  an  Order  was  made  for  an 
Account  of  the  Tithes  of  Ten^le  Farm. 

On  th6  1 1th  July  181 7,  IntenrogatmAfe  were  nhibited 
for  the  examination  of  the  Defendant,  as  to  the  Vicarial 
(fl)  Vid.  Jennings  V.  Hopte&,  1  toL  p.aii. 
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Tkket  only  of  all  tbe  Lftids ;  tnd,  on  ihit  i8th  of  die         >8i8. 
same  month,  the  Interrogatories  were  allowed* 

On  the  13th  January  1818,  an  examination  was  put        Buca. 
in,  tbe  Defendant  being  in  Custody  upon  an  Attach- 
ment for  Contempt. 

<  On  the  1st  April  1818,  further  Interrogatories  were 
exhibited^  for  an  account  of  all  Tithes  of  the  Landa  in 
question,  but  the  Master  expressed  a  doubt  whether  he 
could  entertain  further  Interrogatories  in  any  Case ; 
and  afterwards  refused  to  allow  them;  / 

On  the  7lh  May  1818,  an  Order  was  made  for  the 
Master  to  look  into  the  Plaintiffs  Interrogatories,  and 
Defendant's  Examination,  and  certify  if  the  latter  was 
sufficient. 

,1 

On  the^d  June  1818,  the  Master  reported  the  Ex- 
amination insufficient. 

A  Motion  was  now  made,  that  the  Plainti£E[  mij^t  be 
at  liberty  to  exhibit  further  Interrogatories  for  the  ex- 
amination of  the  Defendant,  touching  the  Accounts 
directed  to  be  taken  by  the  Decree  and  Order  made  in 
the  Cause ;  and  that  the  Defendant  might  put  in  his 
Examination  to  such  further  Interrogatories  at  the 
same  time  he  puts  in  his  further  and  better  Examination 
in  the  Pause ;  the  Examination  ahready  put  in  by  the 
Defendant  having  been  reported  insufficient:  and  that 
it  might  be  referred  to  the  Master  to  tax  the  PhdntifiP's 
Costs,  on  the  application  to  refer  the  former  Exami^ 
nation  to  the  Mastery  of  the  proceeding  had  thereon,  of  *  . 
this  application,  and  of  the  taxation^,  and  that  the  same. 


V. 

Buck. 
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1818.         when  80  tax«d,  migbt  be  paid  by^the  Defendant  to  the 
• • '     Plaintifl: 

Mr.  Barbery  in  support  of  the  Motion : — 
The  Matter  refused  to  allow  the  additional  Inlenro- 
gatories,  on  the  authority  of  a  MS.  Case,  Wood  v.  Mi^ 
bum.  May  1801,  where  further  Interrogatories  were 
exhibited  before  Jfos/er  Campbell  (the  Master  in  tlib 
.Cause),  for  the  examii^ation  of  the  Defendant  inwi 
account  of  Tithes.  He  refused  to  aOow  thaoa.  The 
Court  was  moved,  and  the  Lord  Chancelhr  thou^t  the 
Master  was  right  in  refusing  to  allow  the'additional-Iii- 
terrogatories,  but  gave  the  Plaintiff  leave  to  exhibit 
fresh  Interrogatories  on  payment  of  the  Costs'  of  the 
Application.  Supposing  the  Master  right  in  his  ob- 
jection, yet  now,  on  a  Special  Moti<m,  the  Court  will 
make  the  Order  as  prayed;  He  cited  also -an  anonym 
mous  Case,  3  Atk.  478. 
Mr.  Roupell,  contra,  contended  the  Mastmwsm  right. 

The  Vice-Chancbllok: — 
My  impression  is,  that  if  there  was  a  slip  in  the 
Interrogatories  as  at  first  exhibited,  the  Master  was  at 
liberty,  without  any  application  to  the  Court,  to  admit 
of  additional  Interrogatories.  Let  the  Motion  stand 
over,  and  let  the  Plaintiff  exhibit  the  additional  Inter- 
rogatories before  the  Master,  with  an  intimation  of  the 
Opinion  of  the  Court;  and  if  the  Master  shall  then,  on 
consideration,  refuse  to  receive  them,  I  will  consider 
what  is  to  be  done.  It  is  important  the  practice  should 
be  settled  (a). 


(a)  See  Hatdi  v. ,  19  Ves.  116. 
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Between  ROBERT  JOHNSON  and  WILUAM  EL. 
US,  two  of  the  Bond  Creditors;  and  WILLIAM 
HOLIDAY  and  THOMAS  NICHOLSON,  Creditors 
by  Simple  Contract  of  Sir  JOHN  LEGARD,  late  of 
.  GmUan,  in  the  East  Riding  of  the  County  of  York, 
,  mad  afterwards  of  Sunbtay,  in  the  County  of  Mid- 
dlesiXy  Baronet,  deceased ;  on  behalf  of  themselves 
and  all  other  the  Bond  and  Simple  Contract  Credi- 
tors of  the  said  Sir  JOHN  LEGARD,  who  shall  come 
in  and  contribute  to  the  said  Suit   -    Complainants : 

And 

Sir  THOMAS  LBOARD,  Baronet,  THOMAS  DIOBY 
LBGARD,  an  Infant,  the  eldest  Son  of  the  said 
Sir  THOMAS  LEGARD,  WILLIAM  LEGARD, 
Clerk,  DIGBY  LEGARD,  Esquire,  RICHARD 
'WATT,^  Esquire,  and  RALPH  CREYKE,  Es* 
tjuire*    -.--.-      Defendants. 


17th  Jidy. 


X  HIS  was  a  Bill  for  the  specific  performance  of  an 
Agreement  to  sell  certain  Lands ;  and  the  prayer  of  the  *  Marriage  Set- 
BiU  was,  that  it  might  be  declared  that  the  Limitations  ^^'Tl'^^^ 
in  Remainder,  contained  in  an.  Indenture  of  Release  j^^^  ^  _^ 
of  the:  15th  June  1782,  subsequent  to  the  Limitation  goodt^ameia 
therein  contained  to  the  first  and  other  Sons  of  said  stibsequeni  Pur^ 
Sir  John  Legard,  by  any  Wife  he  should  afterwards  chaser^  Jor  a 
marry  in  Tail  Male,  are,  so  for  as  they  respect  the  «»^»«^  Cwui. 
Hereditaments  and  Premises  contracted  to  be  sold  to  "^*"^**' 
Defendant  Richard  Wait,  fraudulent  and  void ;  and  that 
the  said  Agreement  of  the  30th  October  1807  (the  Agree- 
ment fojT. the. purchase)  might  be. specifically  performed, 
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JoRirsoir 
Mui  others 

V. 
LSOARD 

and  others. 
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and  proper  Conyeyances  executed  of  all  the  Heredita- 
ments and  PrttOUBes  comprised  therein,  to  the  said 
Sichard  Watt;  and  that  the  said  Bkhard  Watt  might 
be  directed  to  pay  the  Purcbaae  Money  for  what  the 
said  Hereditaments  and  Premise;^  were  contracted  to 
be  sold,  to  tbe  said  Digby  Legard,  as  part  of  the  Per- 
sonal Assets  of  tbe  S9id  Sir  John  Legard;  and  that  the 
same,  when  received^  might  be  applied  in  a  proper 
course  of  administration,  and  the  debts  due  to  the 
^  Plaintifis  and  snch  other  of  the  Creditors  of  3aid 
Sir  John  Legard,  as  should  come  in  and  contribute  to 
the  expense  of  the  Suit,  be  thereout  paid;  and  for 
that  purpose,  if  necessary,  that  the  proper  accounts 
might  be  directed,  and  all  otheir  necessary  directions 
given. 

When  tb^  Cawe  cMie  on  tp  be  heard  befine  Hi$ 
Wfimor  tbe  Maater  of  the  Uolb  pn  tbe  i7tb  day  of 
Pieeanber  1813,  He  vrm  pleased  to  di^ct  that  a 
Caae  lAotUd  be  iwde  for  tbe  opiiuon  of  tbe  C^urt 
of  Boog'a  Bench,  and  further  dijectioiis  were  r^&f rv^ed 
until  after  the  Judges  should  hav^  made  their  Certifi- 
cate. The  Cas^  as  stated  for  Ibe  opiuioo  of  the  Judf^e^y 
was  as  follows : 

^  Sir  John  L^ard,  Baronet,  deceased,  was  in  bis 
life-time  and  prerious  to,  and  at  the  time  of  executing 
die  Indentures  of  Settlement  next  hereinafter  men- 
tioned, seised  in  Pee  Simple  of  divers  Lands  and  Here- 
ditaments lying  ill  the  Counties  of  Y&rk  and  Northum- 
bertmd,  ^ich  are  in  the  said  Indentures  of  Settlement 
comprised  and  described. 

^  TbaA  pluvious  to  and  in  contemplation  of  the 
Marriage  ^f  the  said  Sir  Jpkn  Legard,  with  Catherine 
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LapU  A$Hm,  afterwards  Dame  Catherim  Us  Wife,  ccr* 
tain  Indentures  of  Lease  and  Release,  bearing  date' 
reqpeotirety  tiie  14th  and  15th  days  of  Jane  lySe, 
were  duly  executed  by  the  seyeral  persona  therein 
named  as  parties  thereto,  the  Lease  being  between  the 
said  Sir  Johk  Legard  of  the  one  part,  and  Tiamas 
Griimton  and  Edward  Dkem$my  on  the  other  part,  nnd 
in  due  form  of  kw  to  warrant  the  Release ;  and  the 
Rdease  being  between  the  said  .Sir  John  hegBLrd  of  the 
first  part,  Henry  Aston,  Esqnire,  therein  described,  and 
Catherine  Lapet  Aston  before  named,  of  ft e  second  part  i 
the  said  ITiemas  Oitmitoii  and  Edward  Diceomom  of 
the  third  part;  Timnas  EulesUm  and  Edwerd  StandiA, 
JSsqoires,  of  the  fourth  part ;  2aidHe$tiy  Hmrvey  Aekm 
,snd  Anthony  Hodgesy  Esquires,  of  the  fifth  pait:  And 
by  such  Release,  after  reciting  that  a  Mfinriage  was 
intended  by  God's  peixsission  to  be  shortly  htui  and 
solemnised,  between  ths«  said  Sir  Jehn  Legard  and 
Catherine  Lofd  Aston ;  and  upon  flie  solennmatioil 
diereof,  and  by  Tirtue  of  and  under  a  certain  Indentuns^ 
Inpnrtite,  bearing  eqoal  dale  Aerewith,  and  made  or 
aaenticmed'to  be  made  between  the  said  Henry  AsUm 
of  tlie  first  part,  the  said  Catherine  Lapti  Aston  of  the 
second  part,  and  the  said  Sir  John  Legcurd  of  the  Ihtrd 
part,  she- the  said  Catherine  Lepd  Astm  would  become 
entitled  to  a  Portion  or  Fortone  of  4,000/.  chargeable 
upon  dirers  Manors  ot  Lordships,  Messuages,  Land^, 
Tenements  and  Hereditaments  therein  particularly  men- 
tioned. And  that  the  said  Sir  Jbiks  Legard  was  seised 
in  his  own  demesne  as  of  Fee  Simple  to  him  and  his 
Heira,  of  and  in  the  several  Manors  or  Lordships,  Adtow* 
sons,  capital  and  other  Messuages,  Lands,  Tenements^ 
Tithes  and  Here'ditaments  therein  and  hereinafter  men- 
tioned, to  be  thereby  granted  and  released,  and  to  be 


fiSs 


•— — > * 

loHv^on 
aD4  others 

LsoAan 
sad  others. 
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Jq^Hsoir 
and  otheiB 

V. 

Lbgabd 
tnd  othcn. 


situate  and  arising  within  ike  said  County  of  For/:,  shIh 
ject  to  Uie  payment  of  an  Annuity  or  yearly  Rent-charge' 
of  500/.  unto  DdmeJane  Legard,  Ids  Mother^  for  her* 
life,  for  her  Jointure ;  and  also  to  the  Sum  of  6,000 /•- 
for  Uie  Portion  of  the  Brothers  and  Sisters  of  the  said 
Sir  Joibi  Ltgardj  which  were  charged  upon  the  said 
Premises  in  and  by  the  Settlement  made  upon  thei 
Marriage  of  Sir  IHffiy  Legard  with  the  said  Dame  Jam 
L^ard ;  and  that  the  said  Sir  John  Legard  was  also 
seised  as  of  Fee  Simple  to  him  and  his  Heirs,  of  and 
to  three  fourth  parts  or  shares  'undivided,  of  and  in  the 
Manor  dr  Lordship,  Meissuages,  Lands,  Tenements  and 
HerediteUnents'  thereinafter  mentioned  to  be  thereby 
granted  and  releasiM,' and  to  be  situate  intheCdunty 
of  NorthumberUmdj' Buhject  to  a  Mortgage  thereon,  or 
upon  aome  part  thereof,  for  securing  the  Sum  of  3,000/. 
and  Interest,  unto'  the  Reverend  Mr.  Pigott ;  and  that 
upon  the  treaty  of  the  said  intended  Marriage,  it  had 
been  agreed  that  the  said  Sir  John  Legard  should  have 
or  receive  the  said  Sum  of  4,000  /.,  b^ing  the  Fortune 
or  Portion  to  which  file  said  Catherine  Lapel  Asim 
would  become  entitled  as  aforesaid;  and  that  he 
would  discharge  thereout 'and  pay  the  said  Sum  of 
fi,ooo/.,aotd  interest  due  and  to  grow  due  upon  the 
said  Northumberland  Estate,  so  that  the  said  Efstate 
mi^t  be  exonerated  from  the  said  mortgaged  Money: 
It  was  witnessed,  that  in  consideration  of  the  said 
intended  Marriage,  and  of  the  Marriage  Portion  to* 
which  the  said  Catherine  Lapel  Ast&n  would  become 
entitled,  andwhi6h  it  was  agreed  should  be  paid  to 
the  said  Sir  John  "Legard  as  aforesaid,  and  for  the  set^ 
tling  a  Jointure  and  Provision  of  Maintenance  foT-;the 
%Bxd  Catherine  Li^  Aston^  in  case  the  said  intended 
Marriage  should  take  effect,  and  she  should  happen  to 


CASES   IN    CHANCERY. 

survive,  the  ^Bid  Sir  John  I/egard,  her  intended  husband, 
and  for  niaking  a  provision  for  the  issue  of  the  said 
intended  Marriage,  and  for  settling  and  assuring  the 
said  several  Manors  or  Lordships,  Advowsons,  Capita], 
and  other  Messuages,  Lands,  Tenements,  Tithes,  and  He- 
reditaments, and  Parts  and  Shares  of  the  Manors  or  Lord- 
ships, Messuages,  Lands,  Tenements  and  Hereditaments 
thereinafter  mentioned,  to  be  thereby  granted  and 
released  to  the  several  uses,  and  to  and  for  the  several 
intents  and  purposes,  and  under  and  subject  to  the 
several  Powers,  Provisoes,  Limitations  and  Agreements 
tiiereimafter  declared  or  expressed  concemnig  the  same, 
and  also  for  and  in  consideration  of  the  sum  of  io«.  of  law-. 
ful  money  of  Great  Britain,  by  the  said  Thomas  Grimson 
and  Edward  Diecanson,  to  the  said  Sir  John  Legard,  in 
hand,  at  or  before  the  sealing  and  delivery  thereof, 
well  and  truly  paid,  the  receipt  whereof  wa^  thereby 
acknowledged,  he  the  said  Sir  John  Legard  grtoted, 
bai^ained,  sold  and  released  unto  the  said  Thomas 
Grimston  and  Edward  Dkeomon,  in  their  actual  posses- 
sion then  being,  by  virtue  of  the  said  Lease,  and  to  their 
Heirs  and  Assigns,  amongst  other  things,  all  those  two 
Manors  or  Lordships  of  Etton,  in  the  said  County  of 
York,  and  all  and  every  the  Messuages,  Lands,  Tene- 
ments, and  Hereditaments  thereunto  respectively  be- 
longing, situate,  lying  and  being  in  Etton  aforesaid,  to 
hold  the  same  unto  the  said  Thomas  Grimston  and 
Edward  Dicconson,  their  Heirs  and  Assigns,  to  the  several 
Uses>  upon  the  several  Trusts  and  Confidences,  and  to 
and  for  the  several  intents  and  purposes,  and  subject 
to  the  several  Powers,  Provisoes  and  Agreements  there- 
inafter limited,  declared,  or  expressed,  of  and  concern- 
ing the  same  (that  is  to  say)  in  the  mean  time,  until  the 
said  intended  Marriage  should  be  had  and  solemnizedi 
Vol,  III.  U 


297 

1818. 
' ^"""^ 

JOHNSOK 

and  othen, 

V, 

Leoard 
and  others 


2^8 


i8i8. 

' V ^ 

JOKNSOK 

and  others, 

V. 
LSOARD 

aud  others. 


CASES   IN  CHANCERY. 

to  the  U6e  of  the  said  Sir  John  Legard^  his  Heirs  and 
Assign^,  and'  from  and  after  the  solemnization  thereof, 
to  liie  use  of  Sir  John  Legard  and  his  Assigns,  durii^ 
his  natural  life,  without  impeachment  of  waste ;  with 
remainder  to  the  use  of  the  said  Thomas  Grimston  and 
Edward  Diccomon  and  their  Heirs,  during  the  life  of 
the  said  Sir  John  Legard^  upon  trust  to  preserve  the 
contingentRemainders  thereinafter  limited,  with  Remain- 
der; to  the  use  and  intent  that  the  said  Catherine  Lapel 
Aston  and  her  Assigns,  in  case  she  should  survive  the  said 
Sir  John  Legard,  should  during  her  natural  life  receive 
thereout  the  Rent-«hai^e  or  annual  Sum  therein  men- 
tioned as  her  Jointure,  and  in  bar  of  Dower,  with  thte 
usual  powers  of  Distress  and  Entry  for  recovering  the 
same  in  case  of  non-payment;  with  Remainder  to  the 
use  of  the  said  Thomas  Eccleston  and  Edward  StanUsh, 
.  their  Executors,  Administrators  and  Assigns,  for  the 
term  of  one  hundred  years,  determinable  upon  the 
diSath  of  the  said  Catherine  Lapel  Aston,  in  trust  for  the 
better  securing  payment  of  the  last-mentioned  Rent- 
diarge ;  with  Renminder  to  the  use  of  the  said  Henry 
Harvey  Aston  and  Anthony  Hodges,  their  Executors, 
Administrators  and  Assigns,  for  the  term  of  500  years, 
upon  trust  for  raising  certain  Portions  in  the  said  Inden- 
ture of  Release  specified,  for  the  Daughters  and  younger 
Sons  of  the  said  Marriage ;  with  Remainder  to  the  use 
of  the  first  and  other  Sons  of  the  said  Marriage,  succes- 
sively in  Tail  Male,  with  Remainder  to  the  U6e  of  the 
first  and  other  Sons  of  the  said  Sir  John  Legard,  by  any 
future  Wife,  successively  in  Tail  Male,  with  Remainder 
to  the  use  of  Thomas  Legard,  now  the  Defendant,  ^ 
Thomas  Legard,  Bar<.  a  Brother  to  the  Baid  Sir  John 
Legard,  durii^his  life,  without  impeachment  of  waste ; 
with  Remainder  to  the  use  of  the  said  Thomas  Grimston 
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and  Edward  Dkamsm  and  ihmx  Heirs,  during  the 
natural  life  of  the  said  Sir  Thamas  Legard,  in  trust  to 
preserve  the  cautissi^ift  Remainders  thereinafter  limited ; 
with  Remainder  to  the  use  of  the  first  and  other  Sons 
of  the  ^aid  Sir  JTumas  Legard,  successively  in  Tail  M«de^^ 
vith  Remainder  to  the  use  of  George  Legard,  therein 
described,  another  Brother  of  the  said  Sir' John  Legard, 
since  deceased,  during  his  life,  without  impeachment  of 
wsAte ;  with  Remainder  to  the  use  of  the  said  JJumas 
Grimstom  and  Edward  Diccorwm  and  their  Heirs,  during 
the  life  of  the  said  George  Legard,  in  trust  to  preserve 
contingent  Remainders,  with  Remainder  to  the  use  of 
the  first  and  other  Sons  of  the  said  George  Legard  suc- 
cessively in  Tail  Mail;  with  Remainder  to  the  use 
of  WiHiam  L^ard,  now  of  Gauion  aforesaid.  Clerk, 
anolber  of  the  Brothers  of  the  said  Sir  John  legard, 
during  his  life,  without  impeachment  of  wase )  with 
Remainder  to  the  use  of  the  said.T^onuff  Grimston  and 
Edward  Dieconson  and  their  Heirs,  during  the  life  of 
the  said  WiUiam  Jjegard,  in  trust  to  preserve  contingent 
Remainders,  with  Remainder  to  the  use  of  the  first  and 
other  Sons  of  the  said  WiHiam  Legard,  successively  in 
Tail  Mail;  with  Remainder  to  the  use  of  Defendant, 
Digby  Legard,  now  oi  Gauion  aforesaid,  Esq.,  another 
Brother  of  the  «aid  Sir  John  Legard,  during  his  life, 
without  impeachment  of  waste;  with  tlemainder  to  the 
use  of  the  said  Thomas  Gnms^oa  and  Edward  Diaxmson 
and  their  Heirs,  during  the  Ufe  of  the  said  JDtg2^ 
Legard,  in  trust  to  preserve  contingent  Remainders, 
with  Remainder  to  the  use  of  the  first  and  other'  Sons 
of  the  said  Digby  Legard,  successively  in  Tale  Male ; 
with  Remainder  to  the  use  of  Richard  Legard,  Esq.  an- 
other Brother  of  the  said  Sir  John  Legard,  during  his  life, 
without  impeachment  of  waste;  with  Remainder  to  the 
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use  of  the  said  Thomas  Grimston  and  Edward  Dicconson 
and  their  Heirs,  during  the  life  of  the  said  Richard  Le*^ 
gard,  in  trust  to  preserve  contingent  Remainders,  with 
Remainder  to  the  use  of  the  first  and  other  Sons  of  the 
said  Sichard  Legard^  successively  in  Tail  Male ;  with 
Remainder  to,  the  use  of  the  said  Sir  John  Legard  in 
Fee-simple :  The  Marriage  intended  to  be  had  between* 
the  said  Sir  John  Legard ^Xi6,  Catherine  Lapel  Aston^wBB, 
shortly  after  the  execution  of  the  said  Indenture,  and 
long  previous  to  the  execution  of  the  Indentures  next 
hereinafter  mentioned,  duly  had  and  solemnized,  and 
there  was  never  any  Issue  of  the  said  Marriage. 


By  Indentures  of  Lease  and  Release,  bearing  date 
the  12th  and  13th  days  of  October  .1807;  Sir  JoAn 
Legard f  for  a  valuable  Consideration,  conveyed  toSichard 
Watt,  Esq.  his  Heirs  and  Assigns,  certain  Estates,  Lands 
and  Hereditaments,  lying  within  the  Manor  and  Lord- 
ship of  Elton  aforesaid,  in  the  said  Comity  of  York, 
part  of  the  Lands  and  Premises  comprized  in  the^aid 
Indentures  of  Settlement  of  the  14th  atid  15th  dayt  of 
June  1782. 

At  the  time  of  making  the  said  Conveyance  to  the 
said  Richard  Watt,  and  before  he  paid  his  purchase 
Money,  he  the  said  Richard  Watt  had  notice  of  the  said 
Settlement  made  bn  the  Marriage  of  the  said  Sir  John 
Legard. 

Sir  John  Legard  is  dead,  without,  having  had  any 
Issue. 


A  Suit  having  been  instituted  in  the  High  Court  of 
Chancery,  by  the  above-named  Complainants  against 
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the  above-named  Defendants,  and  a  Question  having 
arisen,  whether  the  Limitations  contained  in  the  said 
Indenture  of  Release  of  15th  June  1782,  subsequent  to 
the  Limitation  to  the  first  and  other  Sons  of  the  said 
Sir  John  Legardf  by  any  future  l^i^  successively  in 
Tail  IViale,  are,  under  the  Circumstances  hereinbefore 
stated,  without  any  valuable  Consideration,  and  there- 
fore void  against  the  said  Richard  Watt,  as  a  purchaser 
for  a  valuable  Consideration. 

The  Question  for  the  Opinion  of  the  Court,  was  di- 
rected to  be, — 

Whether  the  limitations  contained  in  the  said  Set- 
tlement, made  on  the  Marriage  of  the  said  Sir  John 
Legard  with  the  said  Catherine  Lapel  Aston  his  Wife, 
which  are  subsequent  to  the  Limitations  therein  con- 
tained, to  the  use  of  the^first  and  other  Sons  of  the  said 
Sir  John  Legard  by  any  future  Wife,  in  Tail  Male,  or 
any  of  siich  Limitations,  are  good  and  valid  Limitations 
as  against  the  said  Richard  Watt,  claiming  to  be  entitled 
under  and  by  virtue  of  such  Conveyance  to  him  as 
aforesaid  ? 

<• 
In  Answer  to  this  Case  the  Judges  of  the  Court 

of  Eang's  Bench  sent  the  following  Certificate  : — 

''  We  have  heard  this  Case  argued  by  Counsel,  and 
have  considered  it,  and  are  of  Opinion  that  none  of  the 
Limitations  contained  in  the  said  Settlement  made  on 
the  Marriage  of  the  said  Sir  John  Legard  with  the  said 
Catherine  Lapel  Aston  his  Wife,  which  are  subsequent 
to  the  Limitations  therein  contained  to  the  use  of  the 
first  and  other  Sons  of  the  said  Sir  John  Legard  by  any 
future  Wife  in  Tail  Male,  is  a  good  and  valid  Limitation 
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as  against  the  said  Richard  Watt,  claiming  to  be  enti- 
tled under  and  by  virtue  of  such  Conveyance  to  him 

as  aforesaid. '* 

^'  Ellenborough, 
''  J.  Bailby, 
"  C.  Abbot, 

"   G.S^HOLROYD." 

This  Cause  came  on  now  for  further  directions, 
upon  the  Judges  Certificate,  and  Jli-.  Sugden  was 
heard  againstit;  but  His  Honor  expressed  his  entire  con- 
currence with  the  Certificate,  and  decreed  according 
to  the  Prayer  of  the  Bill  (a). 


lAmkatunu  in  a 
Marriage  SetiUmaa 
in  favour  of  the 
Juue  of  a  ttcond 
Marriage  by  the 
Settlor,  held  good 
ogaintt  a  Purchater 
for  a  valuable  Con' 
rideration;  luch 
UhmUitumt  being 
interpoted  between 
ike  LMtatioia  to 
iheSoatefthefini 
Marriage  and  tht 
Daughtert  oftueh. 


(a)  In  a  prior  cause  of  C&^- 
ton  V.  Earl  Winton^  the  fol- 
lowing Case  was  sent  for  the 
opinion  of  the  Judges  of  the 
Court  of  King's  Bench : — 

"  The  Plaintiff,  being  soised 
in  Fee  Simple  of  several  Free- 
hold Estates  of  inheritance 
comprised  in  the  Deeds  of 
Settlement  after  mentioned, 
previously  to,  and  in  contem- 
plation of,  his  marriage  with 
Susan  NuttaU,  his  late  Wife, 
now  deceased,  by  Indentures 
of  Lease  and  Release,  or  Mar- 
riage Settlement,  bearing  date 
the  a8th  and  29th  days  of 
November  17^8,  and  made 
between  the  Plaintiff  Thmas 
C/S(ijrft)fi,of  the  first  part;  Suian 
NnttaUj  Spinster,  of  the  second 
part  \  the  lUght  Honourable 
Lord  Grey,  Baron  Grey  de 
Wilton,  and  Charles  Townlcy, 
of  the  third  part ;  and  Rumlall 


Andrews,  and  Thomas  White- 
head, of  the  kiaTth  part;  after 
reciting,  that  the  said  Swan 
Nttttall  was  possessed  of,  in- 
terested in,  and  entitled  unto, 
aTortion  or  Fortune  consist- 
ing of  several  Sums  of  Money, 
placed  out  it  Ihtersst,  to  seve- 
ral Persons,  upon  sevetal  Mort- 
gages, taken '  for  the  same  in 
her  own  name,  «Ad  ia  the 
names  of  the  Execators  named 
in  the  Will  of  her  late  Falher 
during  her  minority,  where- 
upon there  was  due  for  Prin- 
cipal Money  and  Interest,  the 
Sum  of  7,000^.  and  upwards, 
and  that  a  Marriage  by  God's 
permi88lon,was  intended  short- 
ly to  be  had  and  solemnized 
between  the  said  ThomasClt^- 
ton  and  Susan  XutiaU;  and 
upon  the  treaty  thereof,  it  had 
been  proposed  and  agreed,  that 
in  case  the  said  intended  Mar- 
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riage  took  effect^  the  Portion  or 
Fortune  to  which  the  said 
Susan  NutthU  was  interested 
in,  or  entitled  unto,  as  afore- 
said, should  be  paid  and  applied 
in  or  towards  discharging  cer- 
tain Spms  of  10,073^.  therein 
mentioned,  which  were  good 
charges  in  equity  upon  the  said 
Estates  of  the  said  Plaintiff; 
and  that  it  had  been  agreed, 
that  the  same  Hereditaments 
and  Premises  should  be  settled, 
limited,  and  assured  to,  for 
and  upon  such  Uses^  Trusts, 
Intent^  and  Purposes^  and  un- 
der and  aul^t  to  Mich  Powers 
Provisoes,  Conditions,  Limita- 
tions and  Agreemtots,  as  were 
thereinafter  thereof  limited, 
expressed  and  declared ;  it  is 
witnessed,  that  in  consideration 
of  the  said  intended  Marriage 
and  of  the  Poition  or  Fortune 
of  the  said  Sutan^tfuttall  being 
paid  and  i^tplied  to  and  for 
such  Uses,  Intents  and  Pur- 
poses as  thereinbefoie  men- 
tioned, and  for  the  making  a 
competent  jointure  ibr  her  the 
said  Susam  NuitaU^  in  case  the 
said  intended  Marriage  should 
take  effect,  and  she  should  sur- 
vive the  said  Tluma&  Ckoftot^ 
and  also  a  provision  of  Portions 
and  Maintenance  for  the  Issue 
of  the  said  intended  Marriage, 
and  for  settling  and  assuring 
.the   said  Hereditaments  and 


Pranises  to,  for  and  upon  such 
Uses,  Trusts,  Intents  and  Pur- 
poses, and  under  and  subject 
to  such  Powers,  Provisoes, 
Conditions,  Limitations  and 
Agreements  as  are  therein* 
after  mentioned,  and  in  cons»« 
deration  of  the  Sum  of  10/.  of 
lawfol  Money  o{  Great  Britam 
by  the  said  Lord  Grey,  Baron 
Grey  de  WUton,  Ckark$  Twik- 
Uy,  RmdaU  Andrexot^  and  TltO' 
mas  Whitekeady  to  the  said 
Thomas  Clayton  in  hand  well 
and  truly  paid,  the  receipt 
whereof  is  thereby  acknow- 
ledged, he  the  said  Thames 
Clayton  did  grant,  release  and 
convey  the  several  Freehold 
Estates  and  Hereditaments, 
situate  in  the  County  of  Lan- 
caster^  therein  particularly  de- 
scribed, with  theAppurtenaaces, 
iinto  the  Bald  LordGreyf  Baron 
Grey  de  fVUtoa,  Charles  Tow 
kyy  RundallAndrewSf  and  Thi>- 
mas  Whitehead f  and  their  Heirs, 
to  the  use  of  the  said  Plaintift 
and  his  Heirs,  till  the  said 
Marriage,  and  afterwards  to 
the  use  of  the  said  Plaintiff  alid 
his  Assigns  for  Life,  withoet 
impeachment  of  waste;  with 
remainder  to  the  use  of  the 
said  Lord  Grey,  Baron  Grey  de 
WiUoa,  Charles  Toomky,  Run- 
daU Andreas  and  ThomasWhiie- 
heady  and  their  Heirs,  during 
the  life  of  the  said  Phuntifi; 
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upon  Trust;-  to  preserve  con- 
tingent Remainders,  with  re- 
mainder   to    the  said   Susan 
Nuttall  and  her  Assigns,  to 
receive  a  certain  Rentxharge 
thereout  for  her  Jointure  and 
in  bar  pf  Dower,  with  Remain- 
der to  the  use  of  the  first  and 
other  Sons  of  the  said  Plaintiff 
on  the  body  of  the  said  Susan 
Nuttall  to  be  begotten,  and  the 
Heirs  Male  of  their  bodies  se- 
verally and  successively  in  Tail 
Male,  with  Remainder  to  the 
use  of  the  fint  Son  of  the  said 
Plaintiff  on  the  body  of  any 
woman  or  women  he  might 
happen  to  marry  after  the  de- 
cease of  the  MdSusanNuttally 
to  be  begotten,'  and  the  Heirs 
Male  of  the  body  of  such  first 
Son  lawfully  issuing,  with  Re- 
hiainder  to  the    use    of  the 
second,  third,  fourth,  and  all 
and  every  other  Son  and  Sons 
of  the  said  Plaintiif,  on  Hie 
body  of  any  such  woman  or 
women  'as  he  might  happen  to 
marry  after  the  decease  of  the 
said  Susan  Nuttall,  to  be  be- 
gotten, and  the  Heirs  Male  of 
his  and  their  body  and  bodies 
issuing,    with   Remainder    to 
the  use  of  all  and  every  the 
Daughter    and  Daughters  of 
the  said  Plaintiff,  on  the  body 
of  the  said  Susan  Nuttall  to  be 
begotten,  equally  to  be  divided  , 
.  between    such    Daughters  (if 


more  than  one]|   Shore   and 
Share   alike,  as  Tenants  in 
common,  and  of  the  Heks  of 
the  body  and  bodi^  of  such 
Den^^iter  and  laughters  law- 
fully issuing,  BRd  failing  issoe 
of  any  of  the  said  Daughters, 
then  as  to  the  Share  or  Shares 
of  such  Daughter  or  Daughters 
whose  issue  should  fiedl,  to  the 
use  of  all  and  every  other  such 
Daughter  or  Daughters  in  like 
manner,  and  of  the  Heirs  of 
the  body  and  bodies  of  such 
other  Daughter  or  Daughters 
lawfully  issuing ;  and  in  case 
all  such  Daughters,  save  one, 
should  die  without  issue,  or  if 
there  should  be  but  one  such 
Daughter,  then-  to  the  use  of 
such  one  surviving  or  only 
Daughter,  and  the  Heirs  of 
her  body,  wlth'Bfemaiuder  to 
the  use  of  the  said   Plaintiff 
and  his  Heirs  for  ever.'' 

"That  th<e  Ittarriage  be- 
tween the  sud  Plaintiff  and 
Susan  Nuttall  soon  afterwards 
took  effect,  and  the  said^iiMii 
Nuttall  is  since  dead  without 
issue,  and  after  her  decease,, 
and  before  the  Plaintiff  mar- 
ried a  second  Wife,  he,  by  In- 
dentures of  Lease  and  Release, 
dated  the  17th  and  18th  days 
of  June  1794,  duly  executed 
and  made  between  the  said 
Plaintiff  of  the  one  part,  and 
Lady  Mary  Stanky  of  the  other 
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party  for  a  full  and  valuable 
Consideration  by  her  to  htm 
in  hand  paid,  granted  and 
released,  and  conveyed  certain 
parts  of  the  Freehold  Estates 
and  Hereditaments  comprised 
in  and  settled  by  the  before- 
mentioned  Indentures  andMar- 
riage  Settlement,  with  the  Ap- 
purtenancesi  unto  and  to  the 
use  of  the  said  L(ufy  Mary 
Stanky^  her  Heirs  and  Assigns, 
for  ever  absolutely/' 

^'  Ladjf  Mary  Stanley  insists 
that  the  Limitation  to  th^hil- 
dren  of  the  second  Marriage  of 
the  Plaintiff,  is  without  any 
valuable  consideration,  and 
therefore  void  against  her  as 
a  Purchaser." 

*«  The  Question  for  the  Opi- 
nioa  of  Llie  Court^  is  :  — 

"  W  hether  such  Conversance 
by  tiie  Plaintiff  to  Lady  Mary 
Stanhjfr  i^  a  good  and  valid 
Conveyance  to  a  Purchaser 
for  a  valualble  consideration 
against  tlie  Issoe  of  the  Plain- 
tiflTs  second  Marriage  ?*' 

To  this  Question,  the  Judlges 
returned  the  following  Certi- 
JicaU: 


'^  This  Case  has  been  argued 
before  us  by  Counsel,  we  have 
considered  it,  and  are  of  opi- 
nion, that  the  Conveyance  by 
the  Plaintiff  to  Lady  Mary 
Sttmieyf  is  not  a  good  and 
valid  Conveyance  against  the 
Issue  of  the  Plaintiff's  second 
Marriage. 

/^  Ellehborouoh, 
''  IL  Geosx, 
«'  S.  Lb  Blakc, 
"  J.  Batley." 

lathe  cAse  of  Smith  v.  Gar- 
lan4,  2  Meriv.  i3d»  the  Settle- 
noent  was  sought  to  be  set 
aside  by  the  Settlor,  which  it 
was  held  he  could  not  do, 
though  the  Settlement  was 
voluntary  as  against  the  party 
claiipii^g  under  it  See  Sutton 
v.  ^Jfietvpynd,  3  Meriv.  349,  in 
wliich  Case  the  Master  rf  tie 
Bfiik  i§k  JVm.  Grant)  a^ted 
upq«  the  decision  by  the  Judges 
of  the  King's  Bench,  in  the 
abov<3  C^ase  of  Clayton  v.  Earl 
Wintony  as  to  which  he  ex- 
pressed his  entire  ctncurr^ce. 


1818. 
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Between  SARAH  HENSHAW,  Widow,  and  ANN 
HADFIELD,  Spinster,  Niece,  and  only  next  of  Kin 
of  THOMAS  HENSHAW,  deceased  -  Plaintiff: 
And 

JOHN  ATKINSON,   the    ATTORNEY-GENERAL, 

30th  and  2i8t        andothera     .        -  -        -        Defendants. 

July. 

A  Sum  of  XhO  ma  S  he  NSHA  W,  by  his  WiU,  14th  day  of 

^h^    '  t  N<^^®"*^^  ^^oj,  after  making  certain  devises  of  his 

a  Blue  Coat  ^^  Estates,  gave  several  pecuniary  Legacies,  and, 

School  and  esta-  amongst  the  rest,  an  Annuity  of  200/.  p^r  annum  to 

bUsh  a  Blind  the  Plaintiff  Sqrah  Henshuw,  which  the  said  Testator 

Asylum^  with  a  declared  should  be  in  bar  and  satisfaction  of  the  said 

directum  that  piaintift's  Dower  and  Freebench ;  and  the  s^d  Testator 
Lands  should  not         '  .  ,     ,        .  ,,  ^,  „_  .      • 

be  purchased  and  ^^^  bequeathed  as  follows : — ^*  Whereas  it  is  my  wish 

the  expression  of  ^^  intention  ihai  a  Blue  Coat  School  be  erected  at 
an  expectation  Oldham^  and  a  Blind  Asylum  established  at  Manchester, 
that  Lands  would  under  the  management  and  direction  of  certain  Trustees 
be  given  for  the  ^  j^^  hereafter  appointed,  I  hereby  give  apd  bequeath 
Charities.     The  ,     •    m      J,     ^u         m  t^      f        T        u     r^u 

beauest  held    t    ^^fi^^^'f  ^'^  Trust,  to  the  said  Trustees,  to  each  of  the 

to  be  void  under  *^^  Charities,  subject  to  such  Uses,  Limitations,  and 
the  Mortmain  Conditions  as  shall  afterwards  be  determined  for  the 
^^^-  government  thereof;  but  I  direct  that  the  said  Monies 

shall  not  be  applied  in  the  purchase  of  Lands,  or  the 
erection  of  Buildings,  it  being  my  expectation  that 
other  Persons  will,  at  their  expanse,  purchase  Lands 
and  Buildings  for  those  purposes.  And  as  for  and  con- 
cerning all  the  rest,  residue  and  remainder  of  my  per- 
sonal Estate,  I  give  and  bequeath  the  same,  in  Trust, 
to  the  Trustees  of  the  said  intended  Charities,  to  be 
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equally  divided,  and  for  the  equal* benefit  of  each  of  the  ^g^g 

•aid  Charities."  * --^— ' 

Hemshaw 

The  Testator  aj)pointed  John  rAtkinson  and  Joseph  ^^^  others, 

Atkinaon,  (two  of  the  Defendants,)  and  the  Plaintiff  ^* 

Sarah  Henshaw^  Executors   and  Executrixes  of  his 

WUl. 

The  Testator  made  a  Codicil  9th  day  of  January  1898, 
as  follows : — **  1,  Thomas  Henshaw,  do  make  this  as  a 
Codicil  to  this  my  last  Will  and  Testament;  viz.  I 
hereby  give  and  bequeath  to  my  dear  Wife  Sarah 
Henshaw,  all  such  sum  or  sums  of  Money  as  she  already 
has,  or  hereafter  may  have  saved  from  bet  Jointure  or 
other  Property,  or  from  such  Allowance  as  I  have  from 
time  to  time  agreed  to  make  towards  the  expense  of 
Housekeeping,  it  being  my  will  and  intention  that  no 
part  of  her  Property^  before  or  since  her  Marriage,  shall 
be  received  by  me  or  my  Executors  as  part  of  my 
Estate.  I  give  and  bequeath  to  the  Blue  Coat  School 
before  mentioned  the  Sum  of  ^0,000 /«,  empowering  my 
Executors  to  fix  the  Establishment  of  the  said  Blue 
Coat  School  ^i-Memchester,  instead  of  Oldham,  if  they 
think  it  more  convenient."  The  Testator  afterwards 
made  another  Codicil,  in  which  he  bequeathed  Legacies 
to  several  other  Charitable  Institutions.  By  a  third 
Codicil,,  gth  May  1808,  the  Testator,  amongst  other 
things,  nominated  several  Peijsons  as  Tnjotees  for  the 
Chaiity.  of  the  Blue  Coat  School,  and  Blind  Asylun», 
with  power  to  fill  up  the  number  whenever  they  were 
reduced  to  nine  by  death  or  resignation,  and  then  the 
Codicil  proceeded  thus : — '^  It  is  my  will  and  intention 
that  the  Sams  which  I  have  bequeathed  of  40,000/.  to 
the  Blue  Coat  School  and  20,000/.  to  tht  Blind  Asylum, 
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making  together  6o,bobl.,  shall  continue  in  the  House 
or  Firm  at  Oldham,  in  conformity  'to  and  during  our 
Articles  of  Partnership,  and  for  such  longer  time  as 
my  Executory  consider  the  Principal  and  Interest  of  the 
said  Sum  sectire  for  the  benefit  of  the  said  Charities^ 
it  being  my  will  that  the  Interest  of  the  said  60|Ooo  /. 
be  paid  annually  to  the  Trustees  of  the  said  Charities, 
for  the  maintenance  and  support  thereof."  And  the 
Testator  made  a  fourth  Codicil  to  his  said  Will,  27th 
July  i8og,  but  it  was  not  executed  and  attested  as  re- 
quired for  passing  real  Estates,  or  for  effecting  a\re voca- 
tion of  a  devise  of  real  Estates.  This  paper  writing  was 
as  follows :  "  I,  Thomas  Henshaw,  do  make  this  Codicil 
to  my  last  Will  and  Testament,  and  hereby^  revoke  and 
make  null  and  void  my  Legacy  of  the  Close  of  Meadow 
Land,  called  Frankhitt,  which  I  have  devised  to  James 
Barker,  it  being  my  intention  to  appropriate  the  said 
Close  for  the  building  of  a  Blue  Coat  School,  which  I 
have  endowed  by  my  last  Will ;  and  as  I  have  provided 
more  amply  for  the  said  James  Barker,  by  admitting 
him  a  Partner  in  the  Trade  or  Business  at  Oldham,  from 
the  1st  of  January  1808;  I  consider  he  is  fully  repaid 
for  the  consideration  of  the  said  Field,  which  I  should 
otherwise  have  made  him  some  other  consideration  for, 
about  the  same  value.^* 


The  Question  was, — ^Whether  the  Bequests  ibr  the 
establishment  of  a  BhteCoai  School  and  BKnd  Asyhim, 
were  void  under  the  Statute  9  G^o.  IL  c.  36? 

Sir  A.  P^ott  and  Mr.  Charles  Warren,  for  Plaintifl^. 


The  object  of  the  Bill  is  to  set  aside  the  Legacies  given 
to  these  two  Charities.    The  Testator  has  endeavoured 
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to  elude  the  Mortmain  Act.  Lands  and  Quildings  were 
necessary  for  the  Blue  Coat  School  and  the  Asylum  for 
Indigent  Blinds  but  as  the  Testator  knew  he  could  not 
by  his  Will  direct  Lands  to  be  purchased  and  Buildings 
erected,  he  hajs  stated  in  his  Will  an  expectation  that 
Lands  would-be  given  for  that  purpose.  In  the  Attorney  ' 
General  v.  TyndaU,  it  was  decided  at  the  Rolls,  that 
Personal  Estate  left  to  a  Charity  where  the  erection  of 
Almshouses  was  necessary  for  the  Charity,  was  not 
void,  but  that  two  years  should  b6  allowed  to  the  Trus- 
tees for  procuring,  if  they  could,  a  gift  of  Land,  on 
which  the  Almshouses  might  be  built ;  but  Lord  Nor- 
thingtoh  (a)  reversed  that  Decree,  and  that  reversal  has 
ever  since  been  considered  as  having  estabUshed  the 
Law ;  his  Opinion  being,  that  a  Bequest  of  Money  to 
be  laid  out  in  building  upon  Land  that  should  be  given 
by  another  Person,  is  just  as  contrary  to  the  spirit  of 
the  Statute,  as  to  purchase  Land.  This  Decision  over- 
ruled LordHardwick's  Determination  in  Attorney  General' 
V.  Bowles  (6).  In  the  Attorney  General  y.  Whitchurch  (c). 
Lord  il/ran&y  was  of  opinion,  iL^/om^  Genera/ v.  Boto/e^, 
was  not  Law.  The  Will  must  be  carried  into  execution 
at  the  death  of  the  Testator,  but  at  his  death  no  Lands 
had  been  given  to  erect  Buildings  on.  The  gift  of  Lands 
was  a  condition  precedent,  upon  which  the  Bequest 
was  founded,  and  not  having  taken  place  during  the 
Testator's  life,  the  Bequest  oannot  take  effept.  The 
leaving  of  Money  in  thia  way,  expressing  an  expectation 
that  Land  will  be  given,  is  an  iaducament  for  others  to' 
give^Mi^d,  and  is  contrary  to  the  object  of  the  Mortmain 
Act.    It  is  an  endeavour  to  evade  the  Act.    It  would 
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(fl)  2  Eden,  ^07. 

(fi)  3  Atk.  806,  d  Ves.  547. 


(c)  3  Ves.  141,  see  p.  144. 
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be  strange  to  say  that  a  Testator  cannot  give  Money 
to  be  laid  out  in  Lands,  but  that  he  may  give  it  to  be 
laid  out  on  Lands  to  be  given  by  another.  In  Aitomof 
Gen€r4d  v»  Davits,  (d)  the  Master  of  the  JRoUs  says,  **  It 
is  an  absurd  distinction,  that  a  Testator  shall  ixot  give 
Lands  to  a  Charity,  but  he  nuiy  give  Money  in  con- 
aideraticHi  of  another  giving  Land  for  a  Chaiky."  No 
Lands  having  been  given  in  the  Testator's  life,  or  since 
his  death,  eight  years,  how  long  is  this  Money  to  be 
locked  up  in  the  expectation  that  some  Person  will 
give  Lands?  Such  uncertainty  of  itself  vitiates  the  Be- 
quest. Sappose  the  Testator  had  made  this  Bequest, 
provided  any  Person  should  within  fifty  years  make  a 
gift  of  Land,  would  this  Fund  of  60,000  /.  have  been 
allowed  to  aocumnlate  for  snch  a  hangth  of  time  ?  Hera, 
however^  no  time  is  fixed>  the  aocumiilations  are  to  con- 
tinue indefinitely  until  .a  gift  of  Lands  as  madoi  which 
may  never  take  place,  l^rom  the  fourth  Codicil  it  appears 
the  Te^ator  intended  togive  Land  for  the  Charity,  con- 
cluding, probably,  at  thait  time,  that  no  Lands  waidd  be 
given. 

The  doctrine  of  cy  pres  (a  strange  doctrine)  wiH  not 
apply  to  this  Case,  the  object  of  the  Bequest  being  cer- 
tain particular  Charities,  and  founded  on  the  expectation 
that  a  gift  of  Land  would  be  made  (e). 

The  SoUcitorG^taraly  Sir  SamuelMomiily,  VkuHatt, 
Mr.  Homtj  and  Mr.  DndtwaHh,  for  the  Defend- 
ants, the  Trustees  and  Executors :«—    . 

This  is  a  new  Case.  A  Bequest  of  Money  for  the 
improvement  of  Land  already  in  mortmain,  is  good. 


((/)  9  Ves.  543. 


(e)  See  Attorney  General  v. 
Hurst,  2  Cox,  35. 
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Lord  NoriUngUmj  in  Attorney  General  v/  Tyndall,  Iield 
such  a  Bequest  to  be  bad,  but  subseqBent  Caiftes  have 
clearly  overruled  his  doctrine  (/*).    It  has  been  held  that 
a  Bequest  for  the  estabKshm^it  &(  a  Cfaarity,  which 
Charity  could  not  take  eflfeet  wi&out  Che  purchase  of 
Lands,  is  a  Case  within  the  Statute^  bemuse  the  T^ 
tator  is  presumed  to  have  intended  a  purohaae  of  Lands : 
but  here  no  such  presumption  can  take  place;  there  is  a 
direction  not  to  purchase  Land,  and  an  expectation  ex- 
pressed that  Lands  will  be  given.     It  is  said  that  the 
Bequest  operates  as  an  inducement  to  others  to  give 
Land  to  be  put  in  Mortmieun;  suppose  it  does;  the 
Act  does  not  prohibit  sneh  an  iiidttcement.    It  is  then 
said,  that  the  accumulation  may  be  indefinitely  po^ 
poned,  but  thkt  objection  faib,  for  according  to  Attor- 
ney General  v.  Bowks  (g),    the  'Court  will  fix  a  time 
wMlin  which  the  Gift  must  take  plUce.    So  long  as  thift 
Will  is  in  dispute  and  its  validity  questioned,  it  was  not 
likely  that  any  gift  of  Land  should  be  made.   If  no  gift 
of  Lands  is  made,  the  Trastee^ttight  hire  Lands  for  the 
purpose  of  Ae  Charities,  as  held  in  Attorney  General  ▼. 
Parsons {k).    The  Courtis  always  dispose  to  (kvour 
charitable  Bequests.    No  Argument  is  admissible  fr«tn 
the  language  of  the  fourth  Codicil,  for  the  Will  not 
being  attested  by  three  Witnesses,  that  O^dieil  waa 
ineffectual,  and  cannot  for  al^y  purpose  be  read.    Tke 
Case  of  the  Attorney  General  V.  Docks  doe6  not  'apply- 
The*e,  was  a  bargain :— « If  the  Charity  wiB  give  Lands, 
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(/)  See  Attorney  General  v. 
ParstmSy  8  Ves.  186,  and  the 
Cases  Uiere  cited. 

(g)  3  Atk.  806;  2Vej5.547. 

(A)  8  Ves.  186.    T7flere  was 


no  express  decision  to  that 
effect,  but  it  may  be  in- 
ferred from  what  the  Lord 
Chancellor  says  in  that  case, 
p.  191. 
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That  was  plainly 


I  win  give  the  Charity  so  ^  much 
within  the  Statute. 


Mr.  Miiford,  on  behalf  of  the  Crown  :— 
Supposing     this    Bequest    cannot    be     sustained^ 
yet,  as  a  charitable  application  of  the  Money  was  in-^ 
tended,  the  Court  may  apply  it  to  some  other  charitable 
purpose. 


The  Vice-Chancellob  : — 

The  disputed  doctrine  of  Lord  Northingtori^  in  the 
Attorney  General  ▼.  Tyndallj  has  been  much  adverted 
to,  but  it  has  no  application  to  this  Case.  That  doc- 
trine has  not  received  the  sanction  of  subsequent 
authorities ;  and  the  principle,  if  pushed  to  its  extent, 
would  prohibit  all  repair  or  improvement  of  existing 
Buildings. 

It  is  now  perfectly  well  settled,  that  if  a  Testator  gives 
personal  Property  to  erect  and  endow  a  School  or 
Hospital,  it  must  be  considered,  unless  it  be  otherwise 
declared,  that  it  was  his  intention  that  Land  should  be 
acquired,  and  Buildings  made,  as  necessary  parts  of  his 
purpose  ;  but  here,  the  Testator  has  expressly  directed 
that  no  part  of  the  Money  bequeathed  is  to  be  so 
applied.  The  Testator  says,  ^*  Whereas  it  is  my  wish 
that  a  Blue  Coat  School  be  erected  at  Oldham^  and  a 
Blind  Asylum  established  at  Manchester^  under  the 
management  and  direction  of  certain  Trustees,  to  be 
hereafter  appointed ;  I  hereby  give  and  bequeath  %0fiQoL 
in  Trust,  to  the  said  Trustees,  to  each  of  the  said  Chari* 
ties,  subject  to  such  Rules,  Regulations  and  Limitations, 
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as  shall  afterwards  be  determined  for  the  government 
thereof."  If  the  Will  had  stopped  there,  the  Bequest 
would  haye  been  void;  but  then  the  Testator  adds 
these  words : ''  but  I  direct  that  the  said  Monies  shall 
not  be  applied  in  the  purchase  of  Lands,  or  the  erection  of 
Buildings  f  it  being  my  expectation  that  other  persons  will, 
at  their  expense,  purchase  Lands  and  Buildings  for  those 
purposes**  It  is  next  argued,  that  it  was  this  Tes* 
tator's  intention  that  the  Charities  were  not  to  take 
effect  until  Lands  or  Buildings  were  supplied  by  others, 
and  that  the  Money  may  be  locked  up  for  an  indefinite 
period  of  time,  and  therefore,  that  the  Bequest  cannot 
be  sustained.  The  Cases  of  Downing  College,  and  the 
Attorney  General  v.  The  Bishop  of  Chester,  seem  to  be 
Authorities  against  that  objection ;  but  the  point  doei» 
not  arise  here. 


313 

1818. 
' ^ 

Henshaw 
and  others, 

Atkinson 
and  others. 


In  his  second  Codicil,  the  Testator  directs  that  the 
Money  bequeathed  to  the  Blue  Coat  School  and  to  the 
Blind  Asylum,  shall  continue  in  the  Firm  at  Oldham, 
in  conformity  to  and  during  his  Articles  of  Partner- 
ship, and  for  such  longer  time  as  his  Executors  con- 
sider the  Principal  and  Interest  secure  for  the  benefit 
of  the  Charities, "  it  being  his  Will,  that  the  Interest  of 
the  ^aid  60,000  /.  be  paid  annually  to  the  TVustees  of 
the  ssdd  Charities  for  the  Maintenance  and  Support 
thereof.  The 'Trustees  have,  therefore,  a  Title  to  this 
annual  payment  from  the  death  of  the  Testator,  and 
must  apply  it  in  the  Maintenance  and  Support  of  the 
Charities,  although  the  expectations  of  the  Testator, 
with  respect  to  the  purchase  of  Lands  and  Buildings  by 
other  persons,  are  wholly  disappointed.  In  fact,  these 
expectations  seem  to  have  failed  the  Testator  in.  his 
life-time;  for  by  his  fourth  Codicil  he  expresses   an 
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iatentioD,  not  perfected^  to  appropriate  a  particular  dose 
Close  for  the  buUding  of  tbe-Blue  Coat  School.  These 
Charities  must  therefore  be  established,  and  whea  the 
accounts  are  taken^  the  particular  manner  of  the  ad* 
ministration  of  them^nviU  come  to  be  considered* 


M^ULLOCK  V.  COTBATCH. 


fl3d  Julj. 


J  person  prer  ^  MOTIOif  was  made  in  this  Cause  to  ppen  Bid^ 

**T  ^^"^'Hd'/^  ^^^  ^y  ^  person  who  was  present  at  the  Sale. 

optn  Biddings. 

The  Vics*Chavcbi«i.ob:~ 

~  The  opinion  of  the  Court  has  fluctuated  upon  tbie 

queationCa). 

If  the  particular  Interest  of  this  Estate  were  to  be 

considered,  the  Biddings  must  of  course  be  opened, 

but  with  a  view  to  the  general  benefit  of  Sales  by  the 

Court,  I  think  it  ought  not  to  be  permitted  to  a  person 

present  at  the  Sale  to  open  the  Biddings.    If  such  per- 

sons  were  allowed  to  open  the  Biddings,  the  Sales 

by  the  Court  would  not  haye  the  fuU  benefit  of  the 

i^irit  of  competition. 

Motion  refused. 


(fl)  Vid.  Tait  V.  Lord  North- 
wkk,  5  Ves^  <55;  Rig^  v. 


Macnamara,  6  Ves.  117. 
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JBr  /wi^€  C.  COLES,  in  re  COLES  wd  G|LPIN.  ^  ,  /, 

28th  July. 

1  HE  object  of  tlus  Petittoa  was  to  estpunge  twenty-      On  a  Petjtum 
two  debts  proved  under  the  CommissioQ ;  the  Debts  *^  ^^T^^^  the 
proved  by  the  Assignees  were  among  those  which  were     '   •    C.D.  rte 
sought  to  b«  expunged.  Witness  on  a 

former  occasion 
On  the  hearing  of  the  Petition,  a  question  arose,  ^toa  Debt 
whether  the  examination  of  one   Skinner^  a  Witness  *<^^  ^0  be 
examined  before  the  Commissioners  in  regard  to  A.  jB.,  P^^^^^j^  ^-  B. 
who  had  sought  to  prove  a  Debt,  could  be  read  as 
Evidence  in  favom*  of  the  Petition ;  the  Case  of  the 
Respondents  not  being  under. the  Qonsideratiob  of  the 
Commissioners,  but  only  the  Case  of  A.  B.,  when  the 
Examination  of  Skinner  was  taken. 

Mr.  Agar  contended  the  Examination  could  not  be 
read. 

Sir  S.  RomUyj  contra,  cited  Ex  parte  Cafnpbett(a). 

The  Vics-CuANCELLOR : — 
These  Depositions  are  not  Evidence  against  the 
Respondents,  who  were  no  Parties  to  the  Examination 
of  Skinner  under  the  Commission ;  they  cannot  be  con- 
sidered as  an  Alfidavit  in  support  of  the  Petition; 
because,  not  being  made  in  the  matter  of  the  Petition 
Perjury  could  not  be  assigned  upon  them.  The  matter 
material  upon  the  Petition  might  have  been  wholly 
immaterial  upon  the  Examination  under  the  Commis- 
siofi.  They  are  therefore  res  inter  alios  acta,  without  the 
sttQction  of  Perjury.' 

(a)  2  Rote's  p.  51. 
X  a 
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Let  the  Petition  stand  over  for  a  week,  with  liberty 
to  the  Petitioner  to  apply  to  Skinner  to  make  an  Affi- 
davit to  the  effect  of  what  he  swore  under  his  Exami- 
nation, and  if  he  refuses  to  make  such  an  Affidavit, 
then  with  liberty  to  procure  the  Affidavit  of  some  person 
who  attended  his  Examination,  to  depose  as  to  what 
Skinner  swore  upon  his  Examination;  and  on  that 
Affidavit  the  Court  would,  if  necessary,  direct  an 
Inquiry. 
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ORDER  OF  COURT. 

It  is  hereby  Ordered,  That  in  future  all  refer-     10th  March. 
ences  of  Answers  of  Defendants  for  Insufficiency, 
or  for  Scandal  and  Impertinence,  or  for  Imperti- 
nence, made  in  the  same  Cause,  be  made  to  the 
same  Master. 

, :  And  it  is  further  Ordered,  That  inhere  Answers 
of  Defendants  have  been  referred  for  Scandal  and 
Impertinence,  or  for  Impertinence,  and  the  Court 
•hall  afterwards  refer  the  same  for  Insufficiency, 
the  latter  reference  be  made  to  the  same  Master 
as  the  former  reference. 
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ORDER  OF  COURT* 

5th  August.  Whereas  it  is  expedient  that  the  priefd^fift  Ptac** 
tice  of  thd  Court,  with  referenei^  to  Cdrts  in  Omm 
in  wliicti  Notices  of  Motidn  giv^ti  ai^  iiMSkitmi^it 
shouM  be  altered ; — It  fe  therefbw  hereby  OnkfiNsd^ 
That  fronf  and  after  the  26th  day  of  Od;ober  nti^y 
if  a  Party  gives  Notice  of  Motion,  and  does  not 
move  aecordingly>  he  shdJH,  when  no  Affidai^  is 
filed,  ]pay  to  the  other  side  ti>ttj  shillings  Cdste  Vit>dfl 
p^uction  of  the  Notice  of  Motion.  Bat  wheb  an 
Affidavit  is  Aled  fey  either  Party^  the  Party  giving 
such  ^otic^  6f  Motion,  and  not  moving,  ^all  pay 
to  the  other  side  Costs,  to  be  tirdl  by  th^  Mn^t6r\ 
unless  the  Court  itself  shall  direct,  upon  production 
of  the  Notice  of  Motion,  what  Sum  shall  be  paid  for 
Costs.  And  let  this  Order  be  entered  with  the 
Registrar,  and  fixed  up  in  the  Offices  of  the  Six 
Clerks,  and  the  Registrar  of  the  Court. 
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between  Sir  SAMUEL  SHEPHERD,  Knight,  His  Ma-      ^^  ^*- 
jes Vs  Attorney  Genera^  on  the  rdaiion  of  GEORGE  ,  ^\?^''> 
BIGGS,  JOSEPH  NEWCOMB,  JOSIAH  SCRI-  iJ^J^Zue 
VEN    and  HENRY  HUGHES;  ancj   the  Mayor,  of  c<rrf am  a^. 
Bailiffs  and  Commonalty  of  the  City  or  Town  of  ritablc  Gifts 
Oxford;  the  Master  and  Wardens  of  the  Merchant  ^^^f  *o  the 
Tuylors  of  London;  the  Mayor  and  Commonalty  of  ^*"'^'"- 
the  City  of  York ;  the  Mayor  and  Commonalty  of 
the  City  of  Canterbury  ^  the  Mayor,  Burgesses,  and 
Commondty  of  the  City  of  West  Chester;  the  Mayor 
and  Burgesses  of  the  Town  of  Reading ;  the  Mayor 
aifd  Borgesses  of  the  Town  and  City  of  Ojnteester; 
tiie  Baihffk,  Alderman,  Chamberlain,  and  Citizens  of 
the  Town  or  City  of  Worcester;  Ae  Mayor,  Bailiffs 
and  Commonalty  of  the  City  of  Exeter;  the  Mayor 
and  Commonalty  of  the  City  o( Lincoln;  the  Mayor 
ttnd  Alderman  of  the  City  oi  Hereford;  the  Mayor  and 
Commonalty  of  the  Town  of  Camhri^e;  the  Mayor 
and  Commonalty  of  the  City  of  Bath;  the  Ba^iffa 
and  Burgesses  of  the  Town  of  Derby ;  and  the  Bai- 
Uttk  and  Commonalty  of  the  Town  of  Ipstrich ;  and 
the  President  and  Scholars  of  ttie  CoBegeof  jS^.  John 
-Btfpfwf,  in  the  University  of  Oa/brrf    -    -   PlaintiSb; 
And 

The  Mayor,  Burgesses,  and  Commonalty  of  the  City 
of  Bristowe,  otherwise  Bristol;  and  JOHN  LANG- 
LEY;  the  Mayor,  and  Commonalty  of  the  City  of 
Salisbury;  the  Mayor,  Sheriffs,  Citizens,  and  Com 
monalty  of  the  City  of  Norunch ;  the  Mayor,  Bailiffs 
and  Burgesses  of  the  Town  of  Southampton ;  the 

Mayor  and  Commonalty  of  the  City  or  Town  of 
X4 
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Winchester;  thef  Baili$B  and  Commonalty  of  ike 
To'wn  of  Shrewsbury  I  the  Mayor  and  Commonalty  of 
the  Town  of  Lynn-,  the  Bailiffs,  Burgesses,  and 
Commonalty  of  the  Town  of  Colc/iester;  and  the 
Mayor  and  Commonalty  of  the  Town  of  Newcastle  ; 
and  Sir  ROBERT  GIFFORD,  Knight,  His  Majesty's 
Solicitor  General    -------     Defendants* 

J  HE  Information  and  Bill  stated,  that  Sir  Thoma§ 
Whitje,  Knight,  now  deceased,  who  was  many  years 
ago  Lord  Mayor  and  Alderman  of  the  City  of  Xan- 
douy  having  considerable  dealings  in  the  Woollen 
Manufactures  of  England,  with  and  amongst  all  or 
most  of  the  Cities,  Boroughs,  Towns,  and  Corpo- 
rations hereinbefore  and  hereinafter  mentioned,  and 
being  a  Member  of  the  said  Merchant  Taylors  Company, 
and  desirous  of  promoting  the  good  of  Trade,  and  the 
benefit  and  accommodation  of  the  Inhabitants  of  said 
several  Towns  and  Corporations,  did,  in  or  about  the 
year  1566,  deliver  and  pay  to  the  then  Mayor,  Burgesses 
.  and  Commonalty  of  Baid  City  of  Bristowe,  otherwise 
Bristol,  and  they  accordingly  received  of  him,  of 
his  own  proper  Monies,  the  sum  of  2,000/.  to  the 
intent  and  purpose,  and  upon  Trust,  that  said  Mayor, 
Burgesses  and  Commonalty  of  said  City  of  Bristotce, 
otherwise  Bristol,  should  therewith  purchase  to  them- 
selves and  their  Successors,  Messuages,  Lands,  Tene- 
ments, Gardens,  Meadows,  Pastures  and  Hereditaments 
of  the  then  clear  yearly  value  of  120/.  and  upwards, 
above  all  yearly  Charges  and  Reprizes ;  and  that  the 
said  Mayor,  Burgesses  and  Commonalty  of  the  City 
of  Bristowe,  otherwise  Bristol,  should  settle  and  hold 
said  Estates,  when  so  purchased,  in  Trust,  for  the  equal 
accommodation  and  advancement  of  all  such  twenty- 
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(bur  Cities^  Boroughs,  Towns,  Corporations  and  Com- 
panies, as  mentioned  in  the  Deed  or  Indenture  hereiiy- 
after  stated,  and  same  was  to  be  a  perpetual  Charity  and 
Benevolence  of  said  Sir  Thoma$  White,  forever: — That 
said  Mayor,  Burgesses  and  Commonalty  of  said  City 
of  Bristotpe,  otherwise  Bristol,  accordingly,  upon  or 
shortly  after  the  receipt  of  said  2/)00  /.,  laid  out  and 
invested,  or  caused  to  be  laid  out  and  invested,  some 
part  thereof  in  the  purchase  of  divers  Lands,  Tenements, 
Gardens  and  other  Hereditaments,  situate  within  the 
said  City  of  Bristowe,  otherwise  Bristol,  and  the  Liber- 
ties of  the  same,  and  elsewhere,  in  the  Counties  of  G/ow- 
cesier  and  Somerset,  and  by  Letters  Patent,  bearing  date 
gth  July,  in  the  thirty-fifth  year  of  his  late  Majesty 
King  Henry  the  Eighth,  such  Manors,  Lands,  Messuagies 
and  Premises,  so  purchased  as  last  mentioned,  were 
given  and  granted  to  said  Mayor,  Burgesses  and  Com- 
monalty of  said  City  of  Bristotoe,  otherwise  Bristol, 
and  their  Successors  for  ever;  and  such  Manors,  Lands, 
Messuages  and  Premises,  were  therein  stated  and 
.  expressed  to  be,  as  the  same  in  fact  were,  of  the  then 
clear  and  yearly  value  of  three-score  and  sixteen 
Pounds,  as  by  said  Letters  Patent  will  appear : — ^That 
upon  or  shortly  afl«r  the  making  of  such  Purchase,  a 
certain  Indenture,  bearing  date  on  or  about  the  1st 
July  1566,  was  duly  made  and  executed  by  and 
.  between  and  under  the  Conunon  Seal  of  said  Mayor, 
.  Burgesses  and  Conmionalty  of  the  City  of  Bristowe, 
otherwise  Bristol,  of  the  one  Part;  and  Plaintiffs,  the 
President  and  Scholars  of  the  College  of  St.  John  Bajh- 
tist,  founded  in  the  University  of  Oxford,  by  said  Sir 
nomas  WAtVtf,  Knight,  and  Alderman  of  Lotuhn,  second 
Part ;  and  the  Master  and  Wardens  of  the  Merchant 
Tai/Jors  of  the  fraternity  of  St.  John  Baptist,  in  the 
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City  of  Lahdm,  6f  the  Third  Part:  whereby  it  wi^s  wit- 
nedtied  or  recited,  that  wherean  said  Mayor,  Bargeftses 
and  Commonalty  had  received  tflool.  of  said  Sir 
Thomas  White,  Knight,  of  his  Benevolence  and  Gift,  as 
W6ll  fbr  the  Benefit  and  Commodity  of  said  Cil^  of 
BristtMse^  and  Inhabitants  of  the  same,  as  also  for  the 
Advancement  and  Commodity  of  oliier  Cities  and 
Towni^  therein  and  hereinaftef  expressed  and  specified, 
and  to  be  employed  to  snch  other  tJses,  Pntposes  and 
Intents/ as  were  therein  and  hereinafter  mentioned  and 
declared,  and  of  which  said  Smn  of  2,000  f.  the  said 
Mayor,  Burgesses  and  Commonalty,  did  acknowledge 
themselves  satisfied,  contented,  and  paid ;  which  said 
6mn  5f  Money  was  delivered  to  said  Mayor,  Burgesses, 
and  Commonalty,  to  ihe  intent  that  said  Mayor,  Bn^ 
geises  and  Commonalty  shonM  therewith  purchase 
land,  Tenements,  Oardens,  Meadows,  Pastures  atid 
tiereditamehts,  to  them  and  their  Successors,  to  the 
clear  yearly  value  of  ^i^c^score  Pounds  and  mt>re ;  and 
furthet  reciting,  that  whereas  said  Mayor,  Burgesses 
and  Commonalty  of  Brittowe  had  obtained  and  pur- 
chased with  patl  of  the  said  Sum  so  by  them  received^ 
to  them  and  their  Successors  fbr  ever,  by  isaid  Letters 
Patent  of  tJie  late  King  Henry  Eighth,  Lands,  Tene 
mentft.  Meadows,  Gardena  and  other  Hereditaments 
within  the  aaid  City  and  Liberties  of  Bristawe  and 
elsewhere,  within  the  Counties  of  Somerset  and  Gitm- 
t&t&,  to  t!he  clear  yeaity  value  of  three-score  and  six- 
teeti  Pounds,  whereupon  it  was  thereby  farfhet  cove- 
nanted, gtanted  and  agreed  between  said  Parties  to 
said  Indenftufe,  and  said  Mayor,  Butgesses  and  Com- 
monalty, for  themselves  and  theit  Successors,  did 
covenant  and  grant  with  i^d  President  and  Scholars, 
and  their  IBuCcessots,  and  also  Wi&  said  Master  and 
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Wardens  of  said  Mirehani'  Tmfhn  and  their  Sitceesson^ 
and  to  and  with  erery  of  them,  that  they  thd  said  Mayor^ 
Burgesses  and  Commonalty,  ahoiild,  within  fimr  yBam 
then  next  ensutngi  obtain  Ind  pu^ohase  to  them  and 
their  Successors  for  ever^  of  a  good^Bure,  perfect  and 
lawful  Estate  and  Title,  Landsy  lieneaoents  and  Heredi- 
taments of  the  clear  yearly  vafaie  ef  six-soore  Pounds 
and  more,  orer  and  above^  all  yearly  Chains  and  R^ 
pvixes,  with  the  Lands  before  by  them  purchased  and 
assured  of  the  late  King  Heniy  Eighth  as  aforesaid  $ 
winch  Lands,  Tenements  and  Hereditaments  of  dtt 
yearly  value  of  six-score  Pounds,  so  to  be  purchased, 
t^ether  with  the  said  Landb^Tenemienlis  and  Heredity 
^nentB,  to  tiiem  already  assured  by  said  late  King's 
Letters  Patent,  and  paid  for  by  the  said  Sit  Thmmt 
Wkiie,  to  amount  to  the  clear  yeaily  value  of  said  six- 
spore  Pounds  and  more^  to  be  emfdcg^ed  and  bestowed 
to  and  for  the  Uses  and  Intents  l&erein  and  hereinafter 
mentioned^  and  that  the  Rents,  Issues  and  Proite 
c^Mimng  and  growings  as  well  of  said  Lands  and  Tedo- 
ments  theretofore  putchased^  specified  in  said  Lettens 
Patent  as  aforesaid,  aa  Biao  of  said  Lands»  Tenements 
nad  Hereditaments,  th^ein  and  hereinaftw  to  be  puN 
idiased  as  aforesaid,  should  be  emjdoyed,  or  caused  to 
be  employed  by  said  Mayor,  Burgesses  and  Commote 
alty,  in  inanher  therein  and  hereinafter  specified,  and 
to  nb  other  Uses,  Intents  or  PaipOses4  &«t,  saidMay^or 
Md  B^gesses)  and  ComsKmal^  6f  BHUowe,  for  tbem^ 
selves  and  their  Successors,  did  covenakit  and  graht 
t6  and  with  said  President  and  Scholars  of  said  Col- 
lege abd  their  Sueceseors,  and  to  and  with  the  said 
Master  and  Waidens  and  their  fltaocoeeon,  diat  thiy 
oMteir  Assigns  shoidd  on  the  Feint  of  St.  Mmrtm,  in 
Wililnir,  ki  the  year  I567,  and  so  "feitiy  thereafter  on 
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said  feast  of  Si.  Martin  in  winter^  during  the  term,  of 
eight  years  then  neztvafter^  disburse  and  pay  at  Bm-' 
iowe  aforesaid^  loo/.  to  the  Uses  therein  and  hereinafter 
mentioned,  that  is  to  say,  to  be  delivered  to  two  young 
Men  of  honest  name  and  fame,  being  Inhabitants  and 
Occupiers  within  the  said  City  of  Bristowe,  and  Free- 
men of  same  City,  (Clothiers  to  be  always  preferred 
above  all  others),  to  be  named  and  appointed  always  by 
the  Mayor  and  Aldermen,  and  four  of  the  Common 
Council  of  said  City,  said  two  persons  to  be  .  named 
and  appointed  by  the  most  part  of  them,  whereof  the 
.Mayor  for  the  time  being  to  be  one,  and  the  most  voices 
of  the  Common  Council  there,  upon  the  day  of  their 
election  of  the  said  two  persons;  that  is  to  say,  to  every 
of  said  two  young  Men  50  2.,  to  have  same  by  way  of 
free  Loan  during  the  term  of  ten  years  then  next  ensil- 
ing the  receipt  thereof,  without  giving  or  paying  any 
thing  for  the  loan  thereof,  every  of  same  two  young 
Men  putting  in  their  sufficient  Sureties  or  Pawn  unto 
said  Mayor,  Burgesses  and  Commonalty,  or  else  to  the 
Chamberlain  of  said  City  for  the  time  being,  or  by  them 
assigned ;  which  said  Sureties  or  Pawn  to  be  for  the 
true  payment  of  said  Sum  at  the  end  of  said  ten  years, 
and  so  at  every  ten  years,  and  to  receive  said  several 
Sums  of  said  two  young  Men  of  such  as  should  then  have 
received  same,  to  deliver  and  pay  same  at  the  Feast  of 
Si.  Martin  yearly  to  two  other  young  Men  of  said  City, 
Occupiers  and  Inhabitants  within  same  City,  and  no 
Foreigners,  that  is  to  say,  to  every  of  them  50/.  by 
way  of  free  Loan,  Clothiers  to  be  always  preferred,  to 
occupy  to  their  most  profit,  for  the  term  of  ten  years 
then  next  ensuing  the  receipt  thereof,  they  Ukewise 
putting  in  their  sufficient  Sureties  or  Pawn  for  the  true 
payment  thereof  at  the  end  of  the  said  term  of  ten 
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years,  and  so  the  said  orfler  to  have  continuance  in  the 
said  City  for  said  800/.  in  eight  years,  to  be  delivered 
fbr  the  relief  of  sixteen  young  Men  within  the  City  of 
Bristoive,  from  ten  years  to  ten  years,  to  have  continu- 
ance for  ever :  Provided  always,  that  he  that  had  received 
any  of  the  said  sums  of  100/.  should  have  it  no  more 
after  the  end  of  his  said  ten  years,  but  shall  be  yearly 
delivered  to  other  Occupiers,  Inhabitants  and  Freemen 
within  said  City,  being  of  honest  name  and  fame,  and 
being  no  Foreigners: — ^And  it  was  further  covenanted 
and  agreed,  that  immediately  upon.the  receipt  of  every 
100/.  by  them  received  at  the  end  of  every  of  said  ten 
year^  of  such  young  Men  as  had  received  same,  the 
Mayor,  Burgesses  and  Commonalty  of  same  City  for 
the  time  being,  should  deliver,  or  cause  to  be  delivered, 
unto  two  other  young  Men  of  honest  name  and  fame. 
Inhabitants  of  said  City,  being  Freemen,  Clothiers 
always  to  be  preferred,  said  100/.  in  said  Feast  of 
St.  Martin ;  that  is  to  say,  to  every  of  them  50/.  a-piece, 
to  have  for  the  term  of  ten  years  next  after  the 
day  of  the  delivery  thereof,  without  paying  any  thing 
for  the  loan  thereof,  they  first  finding  and  giving  Sure- 
ties unto  the  Mayor,  Burgesses  and  Commonalty,  or 
the  Chamberlain  of  the  said  City,  for  the  true  pay- 
ment thereof  at  the  end  of  every  ten  years  as  aforesaid, 
to  the  intent  that  said  sums  might  and  should  be  dis- 
bursed to  two  other  young  Men  of  honest  nam^,  Inha- 
bitants and  Freemen  within  same  City,  and  in  same 
manner  of  ddivering  and  discharging  of  100  /.  to  young 
Men  yearly.  It  was  agreed  between  said  Parties  to 
said  Indenture,  to  continue  from  ten  years  to  ten  years 
within  said  City  o( Brittawe,  for  ever: — And  further, 
said  Mayor,  Burgesses  and  Commonalty  of  said  City 
of  Bristowe,  for  them  and  their  Successors,  did  cove- 
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QMt  and  graat  to  imcl  wth  said  President  and  Scholai*- 
of  aaid  College  and  tlifir  Suoceaaors,  and  aUo  to  and 
with  the  said  Master  and  Wardens  and  their  Sn^ 
c^eaors  and  with  eyery  of  them^  that  sa^d  Mayori 
Burgesses  and  Common^ty  of  Bmtowe  and  their  Su^ 
oessors,  shoiild  in  the  Feast  of  St.  Martin  the  Bishop,  in 
winter,  whioh  should  be  in  tha  year  1575,  disburse  md 
pay,  or  cause  to  be  paid,  to  the  Chamberlain  of  Brutqiwe 
fbr  the  time  being,  and  to  such  four  ^creet  TAm  of 
the  Common  Council  of  said  City,  which  the  Mayor 
and  Aldermen  there,  or  the  most  part  of  them,  should 
i^oint  the  sum  of  soo/.,  therewith  to  buy  Com  to  be 
sold  again  to  poor  people  resident  within  said  City,  for 
their  ready  money,  without  gain  or  advantage  to  be 
taken  for  same,  and  at  such  tiiBie  or  times  as  should  be 
most  necessary  and  profitable,  for  and  to  the  said 
people  and  at  all  times,  and  irom  time  to  time  as  said 
ready  money  should  be  received  of  said  poor  peoples 
for  die  sale  of  said  Com,  or  any  part  thereof,  in  form 
aforesaid : — That  said  Money  should  be  empbyed  again 
by  such  four  other  diaereetMcn  ef  said  City  of  Brntowe 
as  said  Mayor  an;^  Aldermen  there  should  name  and 
appoint,  upon  the  yearfy  and  continual  proriaion  and 
buying  of  Com,  to  be  sold  again  to  the  poor  people  of 
said  City  in  manner  aforesaid,  so  that  said  Money  shouU 
be  always  eaiqployed  and  received  again  by  the  poor 
of  said  City  of  Bmfme  in  fotm  afovesaid;  and  so  thai 
said  soo/.  might  centinne  in  Stock,  to  be  empbyed  for 
the  pronakm  of  Co«n,  for  Aa  relief  of  the  poor  people 
of  said  City,  to  haTe  centinnanfie  for  ever  :-r^And  it  was 
finrdier  agreed  by  and  between  said  Patties  dmscte,  that 
^ey  the  said  Migror,  Bnrgessee  and  Commonalty,  aad 
tlieir  fisKrGessem,  of  dm  Rewt,  Issues  en4  PseAts  ef 
said  Lamls  puir chased  and  te  be  puich«se4  by  -Asm 
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dUr  the  end  of  said  ton  yeaiB,  in  which  x,ooqL  w%9  to 
be  piud,  that  is  to  say,  eight  ye^  for  sixteen  yo^ng 
Men,  and  two  years  for  the  provisioii  of  Com  for  the 
relief  of  poor  ^people  within  said  City  of  Brisiawe^ 
should  yearly  after  disburse  and  pay,  or  cauae  to  be 
delivered  and  paid,  to  the  City  of  York^  and  the  several 
other  Cities  and  Towns  therein  and  hereinafter  meo^ 
tioned,  the  several  Sums  therein  and  hereinafter  men<^ 
tioned,  to  and  for  the  Uses  and  Intents  therein  and 
hereinafter  expressed,  that  is  to  say,  first,  in  the  Feast  of 
St.  Burthohm€w  the  Apo$tkf  in  the  year  1577,  P9y  ^^4 
deliver  unto  the  Mayor  and  Commonalty  of  the  City 
of  York,  or  to  their  lawftd  Attorney,  siifficiently  autho^ 
riaed  under  the  Common  Seal  of  said  City  requiring 
same  there,  the  Sum  of  104'-,  upon  condition  that  said 
Mayor  and  Commonalty  of  said  City  of  York,  or  their 
Assigns,  should  in  die  Feast  gf  St.  Michael  the  Arch^ 
angel,  next  after  the  receipt  thereof,  disburse  and  pay, 
or  cause  to  be  ^delivered  and  paid,  to  four  poor  young 
Men  of  same  City,  being  of  honest  name  and  fame, 
Occupiers  and  Inhabitants  within  said  City<  er  Town, 
and  Freemen  of  same,  and  Clothiers  to  be  preferred 
»bove  all  others,  to  be  named  and  appointed  by  the 
Mayor  and  Aldermen,  or  the  more  part  of  them  of  said 
City  of  York  for  the  time  being,  of  the  Sum  of  lOQ^.; 
that  is  to  say,  to  every  of  them  25/.,  to  have  and 
occupy  same  for  the  term  of  ten  years  then  next  foUow* 
ing,  to  their  most  commodity  and  advantage,  without 
any  thing  given,  or  paying  for  the  loan  of  the  same,  so 
as  they  dwelt  within  said  City  or  the  Subuibs  of  the 
same,  for  the  term  of  ten  yeai-s  next  after  the  receipt 
of  same,  they  and  every  of  them  findix^  to  said  Mayor^ 
Aldmmen  and  Commonalty  of  said  City  of  York^  suf- 
ficient Sureties  or  sufficient  P^wn  for  tiie  true  ^«p«yr 
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ment  thereof  at  the  end  of  said  ten  years,  to  the  intent 
and  upon  coftdition  that  the  Mayor  and  Commonalty 
of  York,  or  their  Assigns,  should,  upon  receipt  of  sdd 
looL  in  the  end  of  said  ten  years,  deliver  same  loo/. 
in  the  Feast  of  St.  Michael  the  Archangel,  to  four  other 
poor  young  Men  of  said  City,  being  of  honest  name 
and  fame.  Occupiers  and  Inhabitants  within  said  City, 
Freemen  of  same,  to  be  named  and  appointed  as  afore- 
said ;  that  is  to  say,  to  every  of  them  25  /.,  to  have  and 
occupy  same  for  other  ten  years  next  ensuing  the 
receipt  thereof,  they  and  every  of  them  finding  first 
sufficient  Sureties  or  Pawn  for  the  true  repayment  thereof 
in  the  end  of  said  ten  years,  without  any  thing  giving 
or  paying  for  the  loan  thereof,  and  after  every  ten 
years  end^  same  Sum  of  100/.  to  be  received  and  deli- 
vered again  by  said  Mayor  and  Commonalty  of  the 
City  of  York,  or  their  Assigns,  to  four  other  poor  young 
Men  of  honest  name  and  fame.  Occupiers  and  Inhabi- 
tants within  said  City,  and  Freemen  of  same,  to  be 
named  and  appointed  as  aforesaid,  to  have  and  to  oc- 
cupy same  for  their  most  profit  and  advantage  during 
said  term  of  ten  years  next  after  the  receipt  thereof,  in 
manner  and  form  aforesaid,  and  that  manner  of  delivery 
of  said  Sum  of  100/.  to  four  yoimg  Men,  as  v^as  before' 
mentioned,  of  said  City,  to  occupy  for  ten  years^  and  so 
from  ten  years  to  ten  years  to  have  continuance  within 
said  City  for  ever : — Provided  always,  that  none  of  the 
four  young  Men  that  had  once  the  benefit  of  occu- 
pying any  of  said  Sums  for  ten  years,  should  not  be 
admitted  to  have  it  any  more  after :  And  further,  it  was 
covenanted  and  agreed  between  said  Parties;  that  said 
4/.  residue  of  said  104/.,  to  be  deHverad  by  said  Mayor, 
Burgesses  and  Commonalty  of  Bmtt>we;  to  said  Mayor 
and  Commonalty  of  York,  as  was  before  mentioned, 
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tkottld  bie  employed  after  the  receipt  thereof  by  said 
Mayor  and  Commonalty  of  York,  as  to  them  should  be 
thought  goody  for  their  pains  to  be  taken  in  and  about 
tfae^receipts  and  payments  of  said  i  oo  /. ;  and  said  Mayor 
aad  Commonalty  of  Btistowe  did  thereby  covenant,  in 
like  manner  as  hereinbefore  mentioned,  on  the  Feast  of 
St.  Bartkobmeio,  1578,  to  pay  to  the  Mayor  and  Com- 
monalty of  the  .City  of  Canterbury  the  like  Sum  of  104  /^, 
to  be  applied  by  said  City- for  the.Uke  purposes  as 
aforesaid ;  and  the  like  Sum,  for  the  like  purposes,  to  the 
Mayor  and  Burgesses  of  the  town  of  Meadingi  in  the  year 
i£79;  and  the  like  Sum,  for  the  like  purposes,  to  Plain* 
ti£EB,  the  Master  and  Wardens  pf  the  Merchant  Taylors  ' 
Company  of  the  City  of  London,  in  the  year  158^;  and* 
tke  Jike  Sum,  for  the  -  like  purposes,  to  Plaintiffs,  the 
Mayor  and  Burgesses  of  the  Town  and  City  of  G/ott- 
cuter,  iajthe  year  ifiSi ;  and  the  like  Sum,  for  the  like 
purposes,  to  Plaintiffs,  the  Bailiffs,  Aldermen,  Chamber- 
lain and  Citizens  of  the  City  of  Worcester,  in  the  year 
1582 ;  and  the  Uke  Sum,  for  the  like  purposes,  to  Plains 
tiffs,  the  Mayor,  Bailiffs  and  Commonalty  of  the  CSty 
of  Exeter,  in  the  year  1583 ;  and;  the  Uke  Sum,  for  the 
like  purposes,  to  the  Mayor  and  Commonalty  of  the 
City  of  Salisbury,  in  the  year  1 584 ;  the  like  Sum,  for  the 
like  purposes,  to  Plaintiflb,  th^  Mayors  Burgesses' and 
Commonalty  of  the  City .  of  TFes^  Chester,  in  the  year 
16^6  f  <^<1  ^^^  U^^  Sum,  for  the  Uke  purposes,  to  the  - 
Miayor,  Sheriffs,  Citizens  and  CommonaUty  of  the  City' 
oiNorwieh,}nihejeBX  I586;and.the  Uke  Sum,  forthelike 
purposes,  to  the  Mayor,  Bailiffs,  Burgesses  and  Com-' 
monalty  of  the  Town  of  Sottthanqfton,  in  the  year  1587 ; 
and*  the*  like  Sum,  for  the  like  purposes,  to  Plaintiffs, 
the  Mayor  and  Commonalty  of  the  City  of  Idneoin,  in  the 
year  1588;  and  the  v]ike  Sum^  for  the  Uke  purposes,  t9 
You  III.  Y 
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the  Mayor  and  Commonalty  of  the  City  ^r  Town  6f 
Winchester,  in  the  y^ar  1589 ;  and  the  like  Sum^  for  the 
likepnrpoBes^  to  PlaintifiSy  the  Mayor  and  Commonalty 
of'the  City  or  Town  of  Oxford,  in  the  year  1590 ;  loid 
&e  like  Sum,  for  the  like  purposes,  to  Pbdntiffi,  the 
Mayor  and  Aldermen  of  the  City  of  Hereford,  in  the 
year  1591 ;  and  the  like  Sum,  for  the  like  purposes,  to 
Platntifife,  the  Mayor  and  Commonalty  of  the  Town  of 
Cambridge,  iil  the  year  1592 ;  and  the  like  Sum,  for  the 
Hke  purposes,  to  the  Bailifis  and  Commonalty  of  the 
Town  of  Shrewsbkry,  in  the  year  1593 ;  and  the  fikeSitm-, 
for  the  Kke  purposes,  to  the  Mayor  and  Commonaltf  cF 
the  Town  of  Lynn,  in  the  year  1594 ;  add  the  lUie  Smm, 
for  thelik^  purposes,  to  Pkdnlifis,  the  Mayor  and  Ooafti* 
monalty  of  the  City  of  Bath,  in  th«  year  1595;  and  Ike 
Kke  ^lun,  for  the  like  purposes,  io  Raintifli,  the  Bai^ 
Hfis  ^k^  Burgesses  of  the  To^m  ot  Derby,  in  tiie  year 
1596 ;  and  the  Hke  6un^  for  the  like  purposes,  to  Piaiti^ 
tifis,  the  Bailifi  and  Commonalty  of  die  Town  t»r 
-fyswkh,  in  the  year  1597;  ^^  thelik^  Sum,  for  the  Ift^ 
purposes,  to  the  Bailtfis,  Burgesses  and  Commonky 
bf  the  T&mi  <}{  Cokhester,  in  the  year  iggft;  andthe 
fike  Sum,  for  the  like  purposes,  to  the  Mayor  and  Omu^ 
tebnahyof  the  TO'wn  iOf  ^Nevf ds^fe,  in  the- year  1599?^ 
A^  it  was  thereby  further  oorenanted*  between  saM 
\  IParti^,  that  said  Mayor,  Bui^esses  and  Commonidty 
tit  Brtstowe,  and  their  Suecessets  or  Assigns,  should  oil 
lh^Feast<la.y»  of  St.  Utatfini  ki  theyear  i6oo,^ddi¥er 
mad  pay  unto  tw6  other  p?ooi^  yte&g  Men  of  hoMaC  nam^ 
ted  fam<i,  OocQpien  and  InbaibitMls  within  saM  OUtjf 
bf  BHstmoe^  to  be  app^ted  as  sforesaid^  tibe  Sims  ^ 
fool.4  tfiat  is  16  say,  to  ^iteky  et  tiiem  50 2^  to  haire  the 
Mine  A><4heir  mdst  profit  in  maimer  aferesmd^  diiii% 
the  imd  tf  Ml  y«ar»  »»  after  ikt  reeeipt  thereof. 
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thq^  putting  in  soiBeient  Sureties  for  the  true  repay- 
ment thereof,  to  the  Mayor,  Burgesses  and  Chamber- 
lain of  Bristom,  in  the  end  of  the  said  'ten  years  as 
aforesaid  in  manner  aforesaid,  to  the  intent  said  iQoL 
at  erery  ten  yearns  end,  should  be  delivered  by  said 
Mayor,   Burgesses  and  Commonalty  of  Bristowe^  to 
^er  two  young  Men  of  honest  name  and  fame,  Inha^ 
faitanta  within  said  City  of  BristouK  and  Freemdn  of 
«ame,  to  have  the  use  thereof  fpr  ten  years,  and  so  from 
tea  years  to  ten  years,  to  have  continuance  as  thereiqt 
and  hereinbefore  mentioned ;  and  these  two  poor  young 
iMlen  to  be  appointed  by  the  Mayor,  Aldermen,  and 
foar  of  the  Common  Council  of  said  Town  of  Britiowe 
fox  Jlie  tima  being,  or  the  major  part  of  thexn,  whereof 
the  Mayor  to  be  one  :'-*And  it  was  further  covenanted 
and  agreed,  that  said  Mayor,  Burgesses  and  Com- 
monal^  of  BristQiM,  their  Successors  and  Assigns, 
after,  the  Sume.  above  mentioned  in  form  aforesaid  paid,^ 
abould  yeaarly  on  the  Feast  of  Sl  Bartholomew  the  Apo$^ 
tlepttom  year  to  year,  from  thenceforth  for  ever,  pay  or 
cause  to  be  paid,  to  every  of  the  Cities,  Company  and 
Towns  before  mentioned,  the  one  after  the  other  as 
t^ey  are  in  now  stating  Indentures  named  and  placed, 
and  in  snob  order  as  .before  appointed,  beginning  firat 
Witb  acdd  City  of  Bristowef  then  said  City  of  York,  and 
fta  deUver  unto  the  Mayor  and  Commonalty  apd  other 
head  Officers  of  said  Cities,  C<>mpany  and  Towns,  or  to 
their  sufficiently  authorized  Attomies  under  their  Com- 
inon  Seal^  if  they  shpufd  be  there,  or  send  thither  the 
8nm  of  104/*  of  the  Rents  and  Profits  of  said  Landu 
yeariy  amng  of  same^  upon  condition  that  the  Mayor 
and  other  he^  Qfficerjs  should,  on  the  Feast  of  St. 
Michael  the  Asu^ham^l  ne^lt  after  the  receipt  thereof, 
pay  or  cause  to  be  paid  the  Sum  of  100  j.  to  foujr..other 
poor  young  Men  of  honest  name  and  jfisune  of  the  said 
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Cities  or  Towiis,  being  Freei|ien  of  the  same,  to  be  named 
and  appointed  as  aforesaid,  the  first  four  young  Mea 
appointed  having  the  first  ioo7.,  that  is  to  say,  to  erery 
of  tbem  25/.  to  occupy  to  theit  most  profit,  for  the 
term  of  ten  yisars'  next  after  the  receipt  thereof,  ^thout 
paying  anything  for  the  loan  thereof,  so  as  they  should 
continue  and  dwell  within  the  same  City  or  Town  for 
the  said  term  of  ten  years,  and  find  sufficient  Sureties 
to'the  Chamberlain,  or  other  head  offibers  of  said  Cities^ 
Company  or  Towns,  for  the  true  payment  thereof  at  the 
end  W  every  of  said  ten  years,  to  the  intent  that  said' 
100  /•  might  be  again  paid  to  four  other  young  Men  in  like  " 
manner, and  upon  the  like  Terms  and  Conditions;  and  the  . 
delivering  and  receivnig  of  skxd  lOoL  to  four  poor 
yoiii^g  Men,  and  finding  Sureties,  to  have  continuance 
from  time  to  time  forever: — And  it  was  further  cove- 
nanted and  agreed,  that  if  said  Mayor,  Burgesses  and 
Commonalty  of  BnWoire,  their  Successors  and  Assigns^ 
should  fail  and  make  default  of  Payment  of  all  or  any 
of  said  sums  of  104  /.  above  limited,  to  any  of  said  Cities 
or  Towns  aforesaid,  in  part  or  in  all,  that  then,  they  and 
their  Successors  should  forfeit  and  pay  to  said  Pre- 
sident  and  Scholars,  and  their  Successors,  the  several 
Fines  and  Penalties  following;  that  is  to  say,  for  the  first 
time  of  non-payment  or  non-delivery  up  of  the  said  104/, 
.  to  any  of  the  said  Cities,  Company  or  Towns,  as  it  should 
be  due  when  said  Forfeiture  was  made,  to  forfeit  110/.; 
and  the  second  time  of  the  like  Forfeiture  1 15/.,  and  for 
the  tliird  time  120/.,  for  the  fourth  tmie  1302.,  for  the 
fijffih  time  140/.,  for  the  sixth  time  150/.,  and  so  at 
every   time  from  tlienceforth  for  ever,  the  Forfeiture 
of  150/.  to  said  President  and  Scholars;  all  which 
said  Forfeitures  so  from   time]  to    time  ^  made,    the 
said  Mayor,  Burgesses^  and  Commonalty  of  Bristowe  * 
thereby  covenanted  and  bound  themselves  and  their  Sue 
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'  ceasors  to  answer  and  pay  to  said  President  and  Scholars, 
and  their  Soccessors  and  Assigns^  from  time  to  time^when- 
ever  such  Forfeiture  should  happen :  Provided  always, 
that  at  any  time  thereafter  the  Rents  of  the  JLatids^Tene- 
ments  and  Hereditaments  therein  and  hereinbefore  spe- 
-cified,  should  be  notoriously  decayed  by  misfortun^y  by 
reason  of  fire  or  other  like  occasion,  be  lawfully  evicted 
by  order  of  law,  and  taken  from  the  possession  of  the 
said  Mayor,  Burgesses  and  Conmionalty  of  Bristowe, 
without  fraud,  and  not  with  the  negligence  of  said 
Mayor,  Burgesses  and  Commonahy,  whereby,  upon 
declaration  of  account  thereof,  made  upon  the  oadis  of 
four  of  the  Aldermen  of  said  City  of  Bristewe,  of  all 
said  decays,  to  the  President,  Vice-President,  and  two 
of  the  ancient  Fellows  of  St. "John  Baptist ^  in  die  Uni- 
versity of  Oxford^  for  the  time  being,  and  the  Mc^orof 
the  City  of  Gloucester  aforesaid,  and  one  of  the  Alder- 
men of  the  same  for  the  time  being,  so  as  it  shall  truly 
and  evidently  appear  to  them,  that  the  Rents  and  Profits 
of  the  Lands,  Tenements  and  Hereditaments,  purebred 
and  to  be  purchased  as  aforesaid,  for  >the  purposes 
therein  and  hereinbefore  specified,  remaining,  should  not 
be  sufficient  to  bear  the  charge  before  and  thereinafter 
mentioned,  over  and  above  the  reparations  and-  other 
charges  by  the  judgment  of  the  President  and  Vice^ 
President,  and  two  of -the  ancient  Fellows  and  said 
Mayor  and  Aldermen  of  the  City  of  Gloucester  for  the 
time  being,  or  the  most  part  of  them  \  that  then  and 
from  such  time  of  such  decay  and  declaration,  and  cer- 
tificate thereofj  the  payment  aforesaid  and  thereafter 
mentioned,  touching  as  mach  as  the  decay  should  be^ 
to  cease,  'and  not  to  be  paid  until  such  decay  be 
amended :  And  it  was  thereby  further  covenanted  and 
agreed  that  said  Mayor    Burgesses  and  Commonalty, 
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and  thetr  SocceifisorBj  within  as  convenient  tiQie  as  they 
mi^it  leyy  of  the  Profits^  tod  Lands,  Tenements  and 
Hereditamlstits,  so  nuch  as  should  be  liable  to  supply  ^uch 
decays  as  aforesaid ;  that  then  said  Mayor,  Burgesses 
and  Conuoaonalty  for  the  time  being  should  employ  the 
same  Profits  according  to  the  uses  in  said  now  stating 
Indentures  specified  : — And  it  was  further  covenanted 
^d  agreed,  tiiat  said  President  and  Scholars^  their  Suc«> 
e^ssors  and  Assigns,  should  from  time  to  time  from 
thenceforth,  as  often  as  any  of  said  Forfeitures  sho^ild 
amne  to  theiir  hands  by.  the  non-payment  of  the  said 
104/.  to  the  headOfficers  of  the  said  Towns,  Company  or 
Cities  aforesaid,  to  whom  it  should  be  due  and  payable  at 
the  day,  time  and  place  aforesaid,  according  to  the  tepor 
of  said  t^qw  stating  Indenture,  and  pay  or  cause  to  be 
paid  to  said  Mayor,  Burgesses  and  Commonalty,  or  other 
head  Officers  of  said  City,  Company  or  Towns,  to  whom 
such  default  of  payment  was  made  of  said  104/.,  all  the 
same  Sum  of  104/.,  upon  such  conditions,  uses  and 
purposes,  to  be  used  and  employed  from  time  to  time 
for  that  yeari  that  any  of  said  Forfeitures  should  come 
from  and  bs  in  the  hands  of  said  Presidentand  Scholars 
and  their  Successors,  as  fully  and  amply  in  every  thing 
as  by  the  head  Rulers  and  Officers  of  said  Cities,  Com- 
pany and  Towns  aforesaid,  to  whom  default  of  payment 
thereof  should  be  made  by  the  said  Mayor,  Burgesses 
ttid  Commonalty  of  Bristowe  aforesaid,  it  should  have 
been  paid  according  to  the  true  meaning  of  said  now 
stating  Indenture,  as  if  no  such  Forfeiture  or  Default  had 
been  made : — ^And  it  was  thereby  covenanted  and  agreed 
by  and  between  said  Parties  thereto^  that  within  the 
term  of  twenty  years  next  after  the  date  thereof,  twp 
discreet  and  honest  persons,  one  of  said  Town  of 
liri$faw€,  to  be  nominated  by  the  Mayor^  Bucgesses  and 
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Commonally  of  Brittowe^  aad  the  oth^r  for  the  «iud  Col- 
lages, to  be  nominate  aadapppinted  by  thePreisidentttpd 
SdbpIarB  of  said  Collie,  to  ride  and  view,  at  their  and 
eaob  of  their  coets  and  charges,  to  all  the  Cities  and 
TowP9  aforesaid,  to  the  intent  to  know  and  enquire 
whether  the  said  dtsbursions  aforesaid  be  duly  p%id  and 
•deliiF^ed  within  ev«ry  of  said  Cities,Company  aiid  Tpwzi9> 
as  it  ought  to  be  according  to  the  true  pieairing  of  said 
Sir  Tkomaa  Whi(e,  Knight,  and  according  to  th^  Articles 
and  Covenanti  therein  and  hereinbefore  meatiooed; 
4umJ  each  of  said  Cities,  Company  or  Town?  a^  th^ 
^^0Q|d  upon  due  proof  fiad  negligent  in  the  true  per- 
formance and  execution  thereof,  to  have  the  same  no 
more,  and  should  aofc  h^ye  n^are  of  the  said  difibuiaion 
of  lOoA  erer  after  thftt;  bai  tb4t  the  s^me  disburi^ion 
ahould  remaia  and  be  einpipy'^d  and  deliver^  to  some 
other  Town^  Company  or  Cities  m^e  pepessaryj  and  as 
should  be  more  meet  for  the  same,  as  by  the  diractipia 
of  tfa^  said  Mayor,  Bai-gesae^  a^d  Commpaalty  of  Pm- 
iomf  ,  and  said  President  a«4  Scholars  for  th^  tima  baiag, 
ahould  be  thought  meet;  Provided  also,  and  it  was 
thereby  further  covenanted  and  agreed  by  and  betwew 
aaid  Parties  thereto,  that  at  every  twenty<-fbur  y^ars 
end  always  from  time  to  tim^^  frpm  and  immediate](y 
after  the  expiration  of  said  term  of  twenty  years  na^t 
forwards  for  ever,  two  like  discreet,  able  and  honest 
persons,  one  for  said  Town  of  Bmiowe,  and  the  other 
for  said  College,  equally  to  b^  phoeen  and  appointed  in 
maimer  aforesaid^  at  the  like  costs  and  charges  of  said 
Mayor,  Burgesses  and  Commonalty  of  Britttnot,  and  of 
aaid  President  and  Scholars,  should  ride  and  travel  to 
WW  all  said  Cities,  Company  and  Towns  aforesaid; 
and  should  search  and  know  if  the  disbursims  afose- 
aai4  were  truly  paid,  and  ddiveBed  and  continued,  withio 
every  of  said  Cities,  Company  and  Towns,  as  it  ought 
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to  be^  according  to  the  trae  meaning  of  said  Sir  ThomfiS 
WUfe,  and  according  to  the  Covenants  therein  dnd 
hereinbefore  mentionedi  and  each,  as  they  should  upon 
proof  find  negligent  in  the  true  performance  and  exe- 
cution thereof,  to  have  no  more,  and  should  have  no 
more  of  said  disbursion  ever  after,  but  the  same  should 
remain,  and  be  employed  and  delivered  to  some  other 
-Town  or  City  as  should  be  more  meet  for  the  same,  as 
by  the  discretion  of  said  Mayor,  Burgesses  and  Com- 
monalty of  Bristotoe,  and  the  said  President  and  Sch(^ani 
of  said  College  for  the  time  being,  should  think  meet:— -* 
And  it  was  thereby  further  covenanted  and  agreed  by 
and  between  said  Parties  thereto,  that  said   Mayor, 
Burgesses    and  Commonalty,  and   their  Successors, 
should  from  time  to  time  pay  and  disburse  all  said  Sums 
in  said  now  stating  Indenture  mentioned,  to  the  Mayor 
and.  Aldermen  of  the  City  of  York,  and  also  to  all  other 
the  Mayors,  Aldermen,  Burgesses  and  other  head  Offi- 
'cers  of  the  Cities,  Company  and  Towns  aforesaid  fpr 
<  ever,  according  to  the  intent  and  effect  of  said  now. 
.  stating  Indenttures ;  and  ^aid  Mayor,  Burgesses  and 
Coitnmonalty  of  Bruiawe  aforesaid,  for  them  and  their 
Successors,  covenanted  and  agreed,  that  when  and  as 
soon  as  all  and  every  the  twenty-four  Cities,  Compaiiy 
and  Towns  aforesaid  should  have  had  and  received  all 
*  the  disbursion  and  sums  of  Money  appointed  to  them  by 
said  now  stating  Indentures  for  the  uses  and  .purposes 
'  aforesaid,  in  manner  aforesaid,  that. then  said  Mayor 
and  Burgesses  of  Bristowe  and  their  ^uccessore  should 
begin  anew  again,  and  make  payment  of  and  vrith  the 
'  aaid  like  Sums,  of  all  said  sums  of  Money  aforesaid,  to 
->  the  several  uses  and  purposes  aforesaid,  to  the  Cities  and 
'  Towns  aforesaid  specified,  in  order  as  they  were  in  said 
;  now  stating  Indentures  placed,  yesrlyiand  .every  year. 
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from  year  to  year,,  from  thenceforth  for  ever^  in  such 
order  and  manner  as  therein  and  hereinbefore  expressed 
tmd  declared,  always  beginning  with  said  City  of  £m- 
towe,  and  so  to  run  from  City,  Company  and  Towns  to 
City;  Comf>any  and  Towns,  to  continue  from  time  to 
time  for  ever,  according  to  the  true  intent  and  meaning 
of  the  said  now  stating  Indentures,  and  thereinafter  foU 

'lowed,  and  were  p«irticular]y  expressed,  as  well  aU  the 
Lands,  Tenements,  Gardens,  Meadows,  Pastures  and 
Hereditaments  situate  and  being  within  the  said  City 
and  Liberty  of  Brisiowe  and  elsewhere  within  the 
Counties  of  Somenei  and  Gloutesier,  as  the  said  Mayor, 
Burgesses  and  Commonalty  of  Brtstowt  were  then  pot- 

•ses^ed  and  seised  of,  and  had  theretofore  purchased 
with  the  Money  of  said  Sir  Tluma$  White  as  afpi-esaid, 
of  said  late  King  Henry  the  Eighth  by  his  Letters  Patent 
before  specified,  amounting  to  the  yearly  rent. of  76/., 
as  also  all  those  new-built  Houses  of  the  yearly  rent  of 
13/.  6<.  %d.  whereof  said  Mayor,  Burgesses  and  Com- 

'  monalty  of  Bristowe  were  also  seised,  and  being  upon  die 
Bridge  of  said  City  of  Bristowe^  then  lately  by  said 

-  Mayor,  Burgesses  and  Commonalty .  newly  built,  with 
the  Monies  of  said  Sir  Thomas  White,  Knight,  to  them 

t  by  him  given  for  the  maintenance  and  continuance  of 
said  Devise  and  use,  for  ever  to  continue,  and  which 

•in  the  whole  amounted  to  the  yearly  rent  and  value 
of /. : — ^That  to  such  last  stated  Indenture  there 

t  was.  aflSxed  a  Schedule  describing  the  particulars  of 

-said  Trust  Estates  and  Premises  then  belonging  to 

•  said  Charity,  and  the  yearly  rent  and  value  thereof, 
as  by  such  last  stated  Indenture  and  Schedule  there- 
to annexed,  reference  being  thereunto  had  when  pro- 

'  duced,  will  appea^:— That  said  Mayor,  Burgesses  and 

« Commonalty  of  the  said  CSty-  of  Brktowe  otherwise 
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Brisioi;  being  at  the  tiine  of  isfi^ng  md  lacft  stated 
Deed,  seised  in  dieir  deBoesne  as  of  fee  in  right  of  their 
a»id  CorporatioB  of  aod  in  said  two  then  aewlj  erected 
Messuages  and  Houses  io,  said  Indenture  nventioned, 
and  situate  upon  die  Bridge  in  said  City  of  Brutcvm 
otherwise  Bristol^  which  were  then  of  the  aforesaid 
yearly  value  of  i^L  Qs.8ds  and  which  had  been  binlt 
with  the  proper  Monies  of  the  said  Sir  TAomas  Wbitg, 
given  by  him  to  said  Mayor,  Burgesses  and  Commo- 
nalty of  said  City  ^f  BnUowe  otherwise  JBristoiy  also 
tat  the  maintenanee  and  continuatien  of  the  Charitable 
Trusts  mentioned  and  contained  in  said  bst  stated  Jn- 
dejBMture,  they  said  last-mentioned  Mayor^  Boigesaas 
and  Commonalty,  did  by  such  last^mentioned  Indeninre, 
,ear  by  some  either  ]>eed  or  Conveyance  duly  executed 
imder  their  Coiumm  Seal^  settle  «ad  appn^riate^  for 
diefoseWes  and  their  SuocessorSi  said  two  new^iiilt 
Honaes,  and  the  Rents  thereof  for  ever,  upon  the  same 
nses  as  said  Manors,  Messuages  and  Premises  purelUsed 
by  the  said  Mayor,  Burgesses  and  Comsaonalty  of 
Jfiristowe  afocesaid,  were  by  the  aaid  hereinbefore  slated 
Indeltture  settled  and  approiniat^,  and  the  said  lasi- 
mentioned  Manors,  Me^oages  and  Premises,  did,  at  the 
time  of  the  executioa  of  the  last-mentioned  Heed, 
together  with  said  two  new-^uiit  Houses,  amount  in  the 
whole  to  the  th^d  yearly  rent  and  value  of  HqL  6s.  8^. 
and  no  more:— That  said  Mayor,  Burgesses  and  Copn- 
mooalty  of  said  City  of  BriUowe  otherwise  BrUtolf  did, 
wiUiin  a  few  years  aflber  the  date  and  execution  of  said 
last  stated  Deed,  with  the  remaining  part  of  said  8,poo/. 
so  given  unto  them  by  said  Sir  Tbonuu  Wiiic,  for  the 
charitable. purposes  aforesaid,  purchase  to  themselves 
and  their  Successors  divern  other  Estates,  Lands,  Tene- 
ments, Gardens^  Meadows,.  PMtures  and  Hereditamenti, 
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(iitnte  in  t>r  near  said  City  of  Bri^owe,  oritto  Saburbs 
hereof  or  dae  where)  then  of  the  clear  yeariy  value  and 
MSQuntof  30/.  134. 4^1.  or  thereabouts^  which,  together 
^th  the  Landa^  Tenements,  Gardens,  Meadows^  PaS»- 
turea.  Hereditaments,  and  two  new-built  Houses,  before 
fmrchased  and  built  by  said  Mayor,  Burgesses  and 
Coi^monalty  of  the  City  of  Brkiawe  otherwise  Bru(i6l, 
'^aUx  the  proper  Monies  of  said  Sir  Tiamas  Whke,  did  Ht 
that  time,  and  in  or  very  shortly  after  the  said  year  1566, 
in  the  whole  amount  to  the  clear  yearly  Rent  or  Value 
iDf  2 to/,  or  thereabouts,  over  and  above  idl  yearly 
diarges  and  reprizea»  aecordiug  to  the  several  Covenants 
contained  in  said  herembefore  stated  Indenture;  and 
Sttch  last-mentioned  Estates  and  Premises  were  after- 
wards and  by  some  Deeds  or  Deed  of  Conveyance  duty 
eesecnted  for  tint  purpose,  conveyed  to  or  to  the  use  of 
aaid  Mayor,  Bucgessea  and  Commodalty  of  said  City  of 
Brktame  otherwise  Bristol ^  and  by  them  afterwands,ttnd 
by  some  Deeds  or  Heedt  dnly  executed  by  them  for  dbat 
forpose  under  tbeir  Common  Seal,  aettled,  convey^ 
and  assured  and  appropriated  to  the  same  charitable 
Trusts  and  Purposes  as  said  other  hereinbefore  men- 
tioned Estates  and  Premises  were  so  settled,  conveyed 
and  appropriated  by  said  hereinbefore  stated  Deed;  and 
aaid  Mayor,  Burgesses  and  Commonalty  of-  said  Gity 
of  Bridowe  otherwise  Bristol ^  have  been  ever  since  llie 
time  of  the  purchase  of  said  last-mentioned  Estates  and 
Premises,  and  are  now  in  the  possession  or  enjoyment 
or  in  receipt,  by  Ihemselves  or  thew  Agents,  of  the  Rents 
and  Profts  thereof;  and  the  said  Mayor,  Buigesses  and 
Commonalty  of  said  City  of  Brktwoe  otherwise  Brkiol, 
have  from  time  to  time  paid  and  advanced  to  PlointiA, 
and  the  oth^  respective  Corporations  entitled  to  the 
5nme  under  said  Deed,  said  suss  of  140/.  at  tfte  res- 
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pective  timet  and  periods  by  said  hereinbefore'-siAttfd 
Deed  provrded : — ^That  said  Sir  Thomas  White  depaited 
this  life  in  or  about  the  month  of  February  1561,  and  be 
did  not  at  the  time  of  his  death  leave  any  Heir  at  Law 
him  surviving,  or,  however,  none  such  can  now  be  found; 
after  the  most  diligent  search  and  inquiry :— That  since 
the  time  of  the  execution  of  said  hereinbefore  stated 
Indenture,  and  the  aforesaid  purchase  and  acquisition 
.by  the  said  Mayor,  Burgesses  and  Commonalty  of  ssiid 
City  of  JSris^otoe- otherwise  Bristol^  of  the  said  Tnftt 
Estates  and  Premises,  and  the  Rents  and  Profits  6f  such 
Estates  tfnd  Premises,  have  from  time  very  gready 
tncreased,  and  the  same  have  for  very  many  years  last 
past  amounted  and  do  now  amount  to  some  Thousands 
.  of  Pounds : — ^That  said  Mayor,  Burgesses  and  Com- 
monalty of  said  City  of  Bristmoe  otherwise  BriMl, 
have  from  time  to  time,  and  during,  a  great  many  years 
last  past,  been  in  the  habit  of  receiving  and  have  re- 
ceived, by  themselves  or  by  some  persons  as  dieir 
Agents,  from  sundry  persons,  ^  divers  large  sums  of 
Money  as. or  by  way  of  Premiums  or  Fines,  for. the 
•  granting  to  them  of  divers  Leases,  or  Renewals  of  Leases 
of  said  Trust  Estates  and  Premises  ;  and  such  sums  of 
Money  so  received  by  them  the  said  Mayor,  Burgesses 
jand  Commonalty  of  said  City  of  Btutowe  otherwise 
Bristol  have  been  of  large  amount,  by  means  whereof 
the  Profits  and:Revenues  of  said  Charity  or  Trust  Es- 
tates  have  been  also  considerably  increased  and.enlarged ' 
•That  Plaintiffs  are  advised,  that  in  consequence  of  such 
Rents  and  Profits,  and  of  said  Trust  Estates  uid  Pre* 
.mises  having  so  improved  and  increased  as  aforesaid-, 
.  Raintifis,  and  the  several  other  Corporations,  Cities  and 
Towns  interested  in  said  Charitable  Donaticmfir 'and  Be- 
quests, have  been  ever  since  ttie  respective  periods  of 
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such  increase  of  the  Rents  and  Profits  of  such  Trust 
Estates,  and  are  now  entitled,  aocordipg  to  the  true 
me^ining  and  intent  of  said  Indenture,  to  have  the  full 
benefit  and  enjoyment  of- all  ^uch  increased  Revenues, 
and  that  they  were  and  are  now  entitled  to  be  paid  the 
said  sum  of  104  /.  much  oftener  than  in  such  respective 
interyals  and  periods  originally  provided  by  said  Deed 
for  that  purpose,  or  otherwise,  they  were  and  are  entitled 
to  have  said  original  sum  or  payment  of  104/.  so  di- 
rteted  by  said  Deed  to  be  made  to  each  Corporation 
as  aforesaid,  very  greatly  increased,  or  otherwise  such 
improved  Rent,  Issues  and  Profits  of  said  Charity  Es- 
tates, ought  in  some  manner  to  have  been  paid  and 
delivered  over  to  Plaintiffs  and  the  several  other  Cor-~ 
poratibns  -  named  in  said  Deed,  in  order  that  such 
increased  Sums  or  Payments  might  be  by  them  respec- 
tively applied  to  the  charitable  purposes  provided  and 
directed  by  said  Deed ;  but  Plaintiffs  shew,  that  instead 
of  any  increase  having  been .  made,  or  any  additional 
Sums  whatever  having  been  paid  to  Plsuntiffs  and  such 
other  Corporations  .as  aforesaid  or  any  of  them,  said 
'  Mayor,  Burgesses  and  Commonalty  of  Bristawe  other- 
wise Bristol  aforesaid,  have  only  invariably  continued 
to  pay  Plaintiff^  and  such,  other  Corporations  as  afore- 
said, said  104/.,  without  ajay  increase  or  addition , what- 
<?Ver;  and.  said  Mayor,  Burgesses  and  Commonalty  of 
Bmtawe  otherwise  Bristol  aforesaid,  have  from  time  to 
time,  and  ever  since  the  respective  periods  of  the  in^ 
cffease  of  the  Rents,  Profits  and  Revenues  of  all  said 
Charitable  Estates,  .taken  and  applied  such  increased 
Rents  and  Profits  and  Revenues,  including  such  Fines 
so  received  by  them  for  the  grsmting  pf  such  Leases  or 
Renewals  of  Leases  as  aforesaid,  to  their  own  use'and 
benefit,' or  have- otherwise  miisapplied  same,  and  have 
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never  rendered  coiy  ftccoont  whatever  of  MdMi  or  of 
their  appKeation  thereof,  to  Plaintifis,  or  any  other  of 
eaid  Corporations,  or  any  persons  or  persoti  on  diesr 
or  any  or  either  of  their  behalves. 

The  Prayer  of  the  Information  and  Bill  was,  UmA 
said  Attorney  General  and  Plaintiflb  may  havo  a  fair 
and  full  Disclosure  tmd  Discovery  from  said  Defendant 
John  LangUyj  touching  all  the  several  matteraaforesaid ; 
and  that  an  account  may  be  tak«,  under fhedimc** 
tion  or  the    Court,  of  all    the  seven!  Estates  and 
Premises  originally  purchased  with  said  sum  of  «/XKy  I. 
including  said  two  Houses  and  Premises  situate  oa  die 
Bridge  of  £n«rotoe  otherwise  £rj«to/ aforetoid,  and  aba 
of  all  other  the  Trust  Estates,  Property  and  £ifiects 
whatsoever,  which  have  been  purchased  with,  ov  ivfaieh 
have  arisen  or  been  produced  by  or  from  the  increased 
Revenues,  Rents,  Issues  and  Profits  of  the  said  Estates 
or  Property  belonging  to  the  said  Charity ;  and  that  an 
Account  maybe  taken  of  all  the  Rents,  Issues  and  nrafift 
of  all  said  Trust  Estates  and  Premises,  including  those 
so  originally  purchased  with  said  a,ooo  /.  as  aforesaid, 
and  said  two  Houses  on  the  Bridge  at  Brittowe  othenrise 
Bristol  aforesaid,  as  also  the  Estates  (if  any)  snbas** 
quendy  purchased   out  of  such   increased  Rents  or 
Revenues  as  aforesaid,  and  of  all  sums  of  Money  ariaiag 
from  the  Fines  for  granting  of  Leases  or-  Renewldenf 
Leases  of  all  or  any  part  of  said  Trust  Estates  and  Pre^ 
mises,    and  dso    the  Dividends  or  Interest  of  such 
parts  of  said  Trust  Property  as  may  be  invested;  ill 
Government  or  Mortgage  or^  other  Secniilies, '.  wai 
which  have  been  from  tfane  to  time  pesstesedjor  nsceived 
by  them  said  Defendants^  said  Mayor,  Airgeases  tacA 
Commonalty  of  said  City  of  firuf eioe  otherwise  JBrvM 
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aforosaid,  or  by  any  person  or  persons  by  their  order  or 
for  their  use,  and  ^f  the  manner  in  which  the  same  and 
ereiy  part  thereof  have  or  liath  been  from  time  to  time  , 
respectively  paid,  applied  or  disposed  of;  and  that  the 
surplus  of  the  Rents,  Profits  and  Produce  of  all  said 
Trust  Estates,  including  those  originally  purchased  with 
said  ff|0O0  /.  as  aforesaid,  and  said  two  Houses  on  the 
Bridge  at  Bristowe  otherwise  Bristol  aforesaid,  as  also 
the  Estates  (if  any)  subsequently  purchased  out  of  such 
mcreased  Rents  and  Revenues  as  aforesaid,  and  also 
such  sums  of  Money  arising  from  such  Fines  or  Premiums 
aa  aforesaid,  and  all  the  Dividends  and  Interest  of  such 
parta-of  said  Trust  Estates  and  Property  (if  aliy)  as  may 
have  been  invested  in  Government  or  Mortgage  or  other 
Securities,  over  and  above  the  particular  Sums  or  Pay- 
ment directed  to  be  made  by  said  Trust  Deed,  may  be 
declared  to  belong  to  Raintifis,  and  all  other  the  several 
Corporations  and  Towns  mentioned  in  aaid  Deed,  and 
to  be  applicable  to  the  charitable  purposes  provided  by 
#aJtdTrust  Deed  in  fiivour  of  Plaintiffs,  and  all  the  severri 
other  Corporations  and  Towns  therein  mentioned,  or 
otherwise,  to  their  use  and  benefit; — and  that  said  De* 
fcndants,  the  Mayor,  Burgesses  and  Commonalty  of  said 
City  of  Bmtawt  otherwise  Bristol,  may  be  directed  to 
account  for  the  same  accordingly,  and  that  proper  rests 
may  be  made  in  the  taking  said  Accounts;  and  that  the 
said  last-named  Defendants  may  be  ordered  to  pay  and 
apply  whatever  Monies  shall  be  found  due  from  them 
on  the  taking  of  such  Accounts  to  or  for  the  benefit  of 
Plainii£b,  and  the  other  Corporations  and  Towns  named 
in  said  Deed,  tend  in  such  manner  and  proportions  as 
the  Court  may  think  proper  to  direct ;  and  that  proper 
directions  may  be  given  by  the  Court  for  the  future  ap- 
plication of  the  increased  Rents  and  Profits  of  said  Trust 
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Bstatesi  according  to  the  true  meaning  and  intention  of 
said  Charitable  Trust,  in  such  manner  as  to  the  Court 
may  appear  proper;  and  that  said  Defendants,  said  Cor- 
poration of  J?n^ou;€  otherwise  Bristol^  or  said  Defendant 
John  Ld^ngleyf  as  such  their  Chamberlain  as  aforesaid, 
may  be  directed  to  produce  before  such  one  of  the 
Masters  of  the  Court  as  shall  be  directed  to  take  such 
Accounts  as  aforesaid,  all  the  Title  Deeds,  Evidences 
and  Writings,  Jlentals,  Books,  Papers  and  Writings 
whatsoever  •  in  their  custody,  possession  or  power, 
touching  or  relating,  to  the  Charitable  Trust,  or  to  the 
said  Estates  and  Premises,  or  to  their  Receipts  or  Dis- 
bursements in  respect  thereof,  or  otherwise  touching  and 
relating  to  the  matters  aforesaid,  or  any  of  them;  and 
that  if  necessary,  some  proper  persons  or  person  may  be 
appointed  by  the  Court  as  the  Receivers  or  Receiver  of 
said  Trust  Estates  and  Premises ;  and  said  Attorney 
General  and  Plaintiffs  may  have  such  further  and  other 
relief,  and  that  all  such  necessary  directions  may  be 
given  for  the  better  e£fectuating  the  matters  aforesaid,  ' 
as  the  circumstances  of  the  case  may  require. 

To  this  Information  and  Bill,  a  general  Demurrer,  for 
want  of  Equity,  was  put  in  by  the  Mayor  and  Burgesses  > 
and  Commonalty  of  Bristowe  otherwise  Bristol,  and  by 
John  Langley. 

Mr.  Bdl,  Mr.  Heald,  and  Mr.  Garratt,  in  support ' 
of  the  Demurrer  : — 
The  Question  is.  Whether,  according  to  the  true  con* 
strttction  of  the  Deed  of  the  ist  July  1566,  it  was  the 
intent  of  the  Donor,  that  ifthe  Rents  increased,  such  in- 
creased Rents  should  be  divided  as  the  original  Rents 
were  directed  to  be  employed?  We  insist,  that  according  > 
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to  the  trae  intent  of  the  Deed,  only  a  certain  sum/fixed 
by  the  Deed,  was  to  be  paid  by  the  Corporation  of 
Bristol  to  the  other  Cities  and  Corporations,  and  that 
the  Surplus  was  intended  to  belong  to  the  Corporation  of 
Bristol  for  its  own  benefit.  In  the  Cases  of  Thetford 
School,  (a)  Arnold  v.  Attorney  General  (6),  and  the 
Coventry  Case  (c),  and  in  other  Cases  where  the  in- 
creased Rents  were  decreed  to  be  applied  in  the  augmen- 
tation of  the  Charity,  the  intent  of  the  Donor  was  clear 
that  it  should  be  so  applied,  but  in  this  Case  it  is  equally 
clear  the  increased  Rents  were  not  intended  to  be  so  ' 
applied,  but  that  the  Corporation  of  Bristol 'W2ia  to 
have  them,  not  as  Trustees,  but  beneficially.  In  all 
those  Cases  the  Donor  gave  all  the  then  annual  Value 
of  the  Lands,  or  the  supposed  annual  Value ;  but  here, 
knowing  the  full  Value,  he  does  not  give  the  full  Value 
in  charity,  but  expressly  leaves  a  Surplus. 
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It  is  not  Land  that  is  given  to  the  Corporation  of 
Bristol,  but  the  sum  of  2,000  /.,  for  the  purpose  of 
laying  it  out  in  Land,  which  shall  produce  120/.  and 
more,  above  all  Reprizes.  The  Donor  directs  the  appli- 
cation of  100  /.  of  the  Rent  for  ten  years,  and  for  the 
next  ten  years  the  simi  of  104  L  No  ptovision  is  made 
for  the  trouble  which  the  Corporation  of  Bristol  must 
necessarily  have.  In  the  Gift  to  the  other  Corporations, 
4  /.  is  expressly  given  for  their  trouble ;  but  nothing  is 
expressly  given  to  this  Corporation  for  their  trouble, 
though  many  onerous  duties  are  imposed  upon  them. 
They  .are  to  visit  the  other  Cities  to  see  that  the  Trust 
Money  paid  to  those  Cities  is  properly  applied.    It  is 


(a)  8  Co.  130. 
{b)  Shi>w.  P.  C.  22. 
Vol.  III. 


(c)  2  Vem.  397,  S.  C.  on 
Appeal,  2Bro.  P.C.236. 
Z 
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probable,  therefore,  that  the  surplus  Rent,  after  paying 
the  100  /.  for  the  first  ten  years,  and  the  120/.  for  the 
next  ten  years,  was  intended  as  a  Remuneration  to  tbe 
Corporation  of  Bristol.  Suppose  they  had  purchased 
Land  producing  a  greater  Rent,  at  the  time  of  the  pur- 
cbase,  than  120  /.  a  year,  they  would  have  been  entitled 
to  the  surplus  Rent.  A  provision  is  made  in  case  the 
Rents  should  become  less  than  120/.  a  year;  and  there- 
can  be  no  doubt  that  if  the  Corporation  had  not  been 
intended  to  have  the  increased  Rents^  a  Provision  would 
have  been  made  for  their  application  in  favour  of  tht 
Charities.  The  Corporation  of  Bristol  appears  to  have 
been  the  first  object  of  White's  Bounty,  but  unless  en- 
titled to  this  Surplus^  they  wouldnotbe  as  much  benefited 
as  the  other  Cities  are ;  they  would  have  nothing  to 
pay  their  Expenses  in  the  execution  of  the  Trust.  At 
the  end  of  thirtyTthxee  years  the  Corporation  is  directed 
to  apply  the  same  sum  of  Money  as  before.  He  must 
have  anticipated  an  increase  of  the  Rents,  but  still 
he  only  directs  the  same  Payments  as  at  first,  clearly  • 
showing  th^t  he  meant  the  Corporation  should  have  the 
increased  Rents*.  The  Covenant  as  to  Forfeiture^  also 
proves  this,,  for  what  were  they  to  forfeit?  Their  trouble  , 
and  expense  ?  They  would  gladly  forfeit  that, — the  loss 
of  that  could  .be  no  punishment ;  what  was  meant  to  be 
forfeited,  was  the  Surplus  4  they  were  to  enjoy,  which 
would  haye  been  a  real  Forfeitur0,  and  the  only  one 
that  could  h^^ve  been  meant  The  Corporation  cove- 
nanted^o  perform  certain  Trusts;  they  have  performed 
them;  and  are  entitled  to  the  Residue  after  the  per* 
formance  of  their  Covenantii. 
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Sir  A.  Pigott,   Mr.  Trawer,  Mr.  Wetherell,  Mr. 

Taunton,  and  Mr.  Phillimore,  in  support  of  the 

BUI:— 
The  Money  was  given  to  the  Corporation  of  Bristol 
upon  a  Trust  for  Charity,  and  the  increased  Rents  must 
be  considered  as  held  by  them  in  Trust ;  and  the  dif- 
ferent objects  of  the  Charity  are  entitled  to  take  in 
increased  Proportions.  Where  a  Donor  or  Devisor  gives 
an  Estate  by  Will  or  by  Deed  to  charitable  purposes,  and 
directs  a  distribution,  which  does  not  absorb  the  whole 
of  the  Rents,  the  Law  presumes  that  all  the  Rents  and 
Produce  were  intended  for  charitable  purposes,  and  ap- 
plies the  same  accordingly ;  excluding  the  Donee  from 
any  beneficial  interest.  The  Attorney  General  v.  Arnold, 
proves  that  it  is  not  necessary,  in  Cases  of  Charity,  to 
say  affirmatively  how  a  Surplus  is  to  be  disposed  of,  for 
the  Law  says  it  shall  be  disposed  of  in  charity.  If  the 
Surplus  be  claimed  by  others,  they  must  show  a  clear 
Gift  to  them.  So,  if  the  fu?l  amount  of  the  Rents  of 
Lands  be  given  to  a  Charity,  and  the  Rents  afterwards 
increase,  the  increased  Rents  go  to  the  Charity,  as  in  the 
ITietford  School  Case^  in  Attorney  General  y*  Arnold,  Bad 
the  Attorney  General  v.  Haberdashers  Company  (d).  The 
Case  of  the  Attorney  General  v.  Mayor  of  Coventry  (e), 
is  not  in  principle  distinguishable  from  this.  It  was  much 
considered ;  the  Lord  Keeper  Wright,  assisted  by  Lord 
Chielf  Justice  Holt,  (/)  Mr.  Justice  Powell,  and  Mr.  Justice 
Blencoe,  decided  that  the  Corporation  of  Coventry  were 
entitled  to  the  improved  Rents.  Their  decision  went 
upon  common  law  principles,  and  was  reversed  in  the 

(d)  4  Bro.  C.  C.  103  ;S.  C.  (/)  At  the  end  of  this  Case 
t  Ves.  jun.  p.  1.  by  the  name  the  Reporter  has  given  Chief 
of  Attorney  General  0.  Tonnor.  Justice  Holt's  A  rgument. 

(e)  2  Vern.  397. 

2  2 
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House  of  Lords,  (g)  where  it  was  held  the  Surplus  went 
to  Charity.  That  Case  was  much  stronger  than  this. 
There,  it  appeared  the  City  of  Covaitry  wa«  gone  to 
"  great  ruin  and  decay,"  and  there  were  many  circum- 
stances to  induce  an  opinion  that  the  Corporation  was 
intended  to  be  benefited.  Here,  it  is  apparent,  that  equal 
benefits  were  designed  for  the  Corporation  of  Bristol 
and  the  other  twenty-four  Cities.  There  was  not  in  the  Co^ 
ventry  Case,  as  in  this,  a  preliminary  Declaration  of  Trust, 
that  the  Lands  were  to  be  applied  to  the  Charity,  and 
to  no  other  purpose.  It  is  not  sufficient  to  say,  the  Cor- 
poration have  performed  their  Covenant.  In  the  Coventry 
Case  {here  was  a  Covenant,  but  the  mere  performance 
of  that  was  not  considered  as  entitling  them  to  the 
surplus  Rents.  The  reason  why  the  Corporation  of 
Bristol  was  called  upon  to  enter  into  a  Covenant,  seems 
to  have  been,  because  the  Deed  was  not  long  after  the 
Statute  of  Uses,  and  before  the  doctrine  of  Trusts  was 
established,  so  that  the  only  mode  of  securing  the  per- 
formance of  these  charitable  duties,  was,  by  means  of 
a  Covenant.  No  express  Gift  is  made  of  the  Surplus 
Rents  and  Profits,  it  is  only  by  inference  and  implica- 
tion that  the  Corporation  of  Bristol  claims  to  be  entitled 
to  theni.  The  Information  states  the  Revenues  from 
these  Lands  have  increased  several  thousand  pounds,but 


(g)  Lord  Harcourtj  in  his 
MS.  Tables,  thus  states  the 
result  of  the  decision  in  the 
House  of  Lords :— «  The  Re- 
version in  Fee  of  divers  Lands 
on  which  70/.  per  annum  was 
reserved,  was  given  to  the  Cor- 
poration  of  Coventry,  and  the 
whole  70/.  appointed  to  Cha- 


rities.  After  the  Leases  ex- 
pired, the  Rents  were  greatly 
increased.  The  overplus  shall 
be  applied  to  the  augmentation 
of  the  Charities,  and  not  for 
the  benefit  of  the  Corporation. 
Mayor  of  Coventry  Attorney 
General.     8th  March  1720." 
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they  refuse  to  give  any  Information.  It  is  quite  clear 
that  the  2^000/.  was  advanced  by  White  (or  a  charitable 
purpose.  The  words  of  the  Deed,  in  the  commencement 
of  it,  are,  that  '*  the  Rents,  Issues  and  Profits  of  the 
Lands  should  be  employed  by  the  said  Mayor,  Bur- 
gesses and  Commonalty,  in  manner  and  form  in  the 
Indentures  specified,  and  to  no  other  Use,  Intent,  and  Pur- 
poses." So,  the  Deed  provides  ''that  if  the  Rents  of  the 
Lands  should  be  notoriously  decayed  by  a  sudden  mis- 
fortune, as  by  reason  of  fire  or  the  like,  and  upon 
declaration  of  accounts  thereof,  it  should  be  made  to 
appear  to  the  President  of  St.  John's,  and  the  Mayor  of 
Gloucester,  that  the  Rents  of  the  Lands  purchased /or 
the  Uses,  Purposes,  Causes  and  Intents  above  specified, 
should  not  be  sufficient  to  bear  the  Charge,  over  and 
above  the  Reparations  and  other  Charges,  that  then  from 
such  time  the  Payments  directed  by  the  Deed,  touching 
as  miich  as  the  decay  should  be,  should  cease  and  not 
be  paid  until  such  decay  be  reformed  and  amended." 
This  brings  the  Case  vnthin  the  reason  of  the  Resolution 
in  the  Case  of  the  Thetford  School,  which  went  on  the 
ground  that,  as  if  the  Lands  had  decreased  in  value,  the 
Preacher,  Schoolmaster  and  poor  People  should  lose  ; 
so;  where  the  Lands  increased  in  Value,  they  should 
gain. 

'the  Vice-Chancellok  : — 
The  Question  is,— What  from  this  Deed  is  to  be 
collected  to  have  been  the  intention  of  the  Donor  Sir 
Jhomas  White  1  Sir  Thomas  White  is  not  named  a  Party 
to -the  Deed,  but  he  subscribes  it,  and  is  substantially 
a  Party. 

[flwflanor  here  stated  the  Provisions  of  the  Deed.] 
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The  Information  and  Bill  allege  that  the  aimnal 
Rents  amount  now  to  many  thousand  pounds,  and  that 
the  Corporation  of  Bristol^  who  apply  only  loo/.  of 
this  income  to  Charity,  and  the  residue  to  their  own  use, 
act  in  breach  of  their  duty,  and  ought  to  account  for 
the  Surplus.  The  Demurrer,  for  the  purpose  of  the 
Argument,  admits  the  facts,  but  insists  that  the  Corpo- 
ration is  not  compellable  to  account  for  such  suiplus 
Rents. 


The  Case  is  newin  circumstances,  but  not  in  principle ; 
indeed,  there  canbe  no  new  principle.  The  leading  Cases 
have  been  fairly  stated  and  reasoned  upon.  In  the 
Tkdfwd  School  Case  (a)  there  was  an  express  devise  of 
the  Lands  for  the  charitable  purposes  stated,  and  the 
Trustees  were  directed  to  divide  the  actual  Rent  of  70/. 
between  the  objects  of  the  Charity  in  certain  propor- 
tions. The  Trustees  insisted  that  they  were  Devisees  of 
the  Lands,  charged  only  with  70  /.  a  year;  but  it  was 
well  held,  that  they  were  to  be  considered  as  Trustees 
of  the  whole  Land,  and  the  whole  Rent  of  the  Land. 
The  Coventry  Case  (b)  which  was  upon  a  Charity 
founded  also  by  Sir  Thomas  White,  turned  upon  a  Deed 
like  the  |>re8ent.  In  the  Deed  it  was  declared  that  t)ie 
Purchases  of  Land  were  made  with  1,200/.  given  by 
White,  and  400  /.  found  by  the  Corporation ;  and  the 
Corporation  covenanted  to  apply  to  the  Charities  men- 
tioned 70/.  a  year,  which  was  then  the  whole  existing 
Rent.  The  Lord  Keeper  Wright,  and  the  three  Judges, 
held,  that  the  Corporation  was  entitled  to  the  Surplus 
Rents,  which,  in  the  course  of  time,  had  greatly  in- 


(a)  8  Co.  130. 


(b)   3  Vem.  397,  and  00 
Appeal,  3Bro.P.C.S36. 
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creased ;  on  appettl,  it  was  held,  iSbAt  being  bound  to 
apply  the  whole  existing  Rent  at^e  time  of  the  Deed, 
evidenced  the  intention  that  they  were  in  all  times  to 
apply  the  whole  actual  Rent. 

In  the  Attorney  General  and  Arnold  {c),  the  Testator 
directed  that  his  Trustees  should  pay  yearly,  for  ever, 
certain  particular  Sums  to  charitable  uses,  not  being 
at  the  time  more  than  half  the  yearly  value  of  the  Lands. 
Hie  Heir  claimed  the  Surplus  as  a  resulting  Trust  for 
his  benefit ;  but  the  Testator  having  begun  his  Will  by 
expressing  his  intention  to  settle  all  his  Lands  to 
charitable  uses,  it  was  held,  that  the  whole  Estate  was 
fixed  with  such  uses,  and  that  the  Court  of  Chancery 
must  supply  the  particular  appUcation  beyond  the  ex- 
pressed intention  of  the  Testator.  The  last  Case  of  the 
Attorney  General  v.  Haberdashers  Company  {d),  pro- 
ceeded upon  the  same  principle. 

The  present  Case  differs  from  the  Thetford  School 
Case,  and  the  Coventry  Case,  in  this  ;  that  the  whole 
actual  Rents  and  Profits  were  there,  in  the  first  place, 
applied ;  but  here,  the  Covenant  is  to  apply  only,  first 
lOo/.  and  afterwards  104/.,  being  less  than  the  whole 
actual  Rent  of  120/.  This  Deed,  however,  begins  with 
a  Declaration,  that  the  whole  Rents,  Issues  and  Profits 
of  the  Lands  purchased,  and  to  be  purchased,  should 
be  applied  to  the  uses  thereinafter  specified,  and  to  no 
other  uses  and  purposes.  Upon  the  whole,  the  question 
here  is.  Whether  the  Surplus  Rent,  not  expressly  appro- 
priated, was  left  in  the  hands  of  the  Corporation  of 
Bristol,  as  bount]^  to  them,  or  as  a  mean  of  meeting 

(c)  Show.  P.C.  aa.  (d)  4Bro.  C.  C.  103.  S.  C. 

3  Ves.  p.  I. 
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the  Expenses  incident  to  the  management  of  the  Pro* 
perty,  which  consisted  partly  of  Houses. 

Looking  at  this  Deed  not  strictly  as  a  Deed  of 
Covenant,  which  form  was  probably  resorted  to,  because 
the  jurisdiction  of  Equity  as  to  Trusts  was  not  then 
so  well  estabUshed  as  at  present,  but  as  a  Deed  of 
dedaration  of  Trust  by  the  Corporation,  to  Sir  Thomof 
White  the  Founder,  and  attending  to  all  the  provisions 
of  the  Deed,  I  find  in  it  a  general  purpose  to  apply  all 
the  Profits  of  the  Land  in  the  Charities  mentioned.  I 
find  that  the  particular  Sums  appropriated  were  con- 
sidered as  exhausting  all  the  Profits ;  and  as  to  the 
small  Surplus  Rent,  not  expressly  appropriated,  I  find 
lio  intimation  of  Bounty  to  the  Trustees.  My  opinion 
therefore  is,  that  the  Corporation  of  Bristol  must  account 
for  the  whole  Rents,  after  deducting  all  Expcuises  of 
Managemeiit.  ' 


Demurrer  overruled. 
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The  ATTORNEY  GENERAL,  at  the  relation  of  the 
MERCHANT  TAYLORS  of  Lcmdon,  on  behalf  of 
the  Inhabitants  of  Coventry,  Northampton^  Leicester^ 
Nottingham  and  Warwick,  v.  the  MAYOR,  BAI- 
LIFFS and  COMMONALTY,  of  the  City  of 
Coventry, 

[The  following  Argument  of  Lord  Chief  Justice  Holt, 
in  thig  great  leading  Case,  on  the  subject  of 
Charities,  having  never  before  been  printed,  will 
probably  be  acceptable  to  the  Profession.] 

Lord  Chief  Justice  flb&;—"  I  will  put  it  shortly,  by 
way  of  Case.  Monastery  Lands  were  purchased  in  the 
34th  Henry  VIII.  by  the  City  of  Coventry,  with  money 
they  had  of  Sir  Thomas  White,  they  being  in  value,  at 
that  time,  about  70/.  per  annum;  1,400/.  was  the  pur- 
chase money;  1,000/.  of  which  was  effectually  paid  by 
Sir  Thoifnas  White,  tis  a  Gift  to  the  City;  and  eight  years 
afterwards,  there  was  400/.  more  paid  by  him  upon  ac- 
counts made  up  between  him  and  the  City,  and  after- 
wards there  was  made  this  Indenture,  dated  6th  July 
5th  Edward  VI.,  between  the  City  of  Coventry  and  the 
Merchant  Taylors,  which  recites  that  the  City  of  Coven- 
try had  bought,  to  them  and  their  Successors,  of  King 
Henry  VIII.  divers  Lands,  of  the  value  of,  &c.  as  by 
Letters  Patent,  8cc. ;  which  purchase  was  made  by  the 
aid,  &c.  minding  thereby  to  relieve  and  preserve  the 
commonwealth  of  the  City  of  Coventry,  then  in  great 
ruin  and  decay ;  and  that  Sir  Thomas  White,  of  his  good- 
ness, tic.  had  given  and  paid  1,400/.;  in  consideration 
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whereof,  the  Mayor,  Bailiffs  and  Commonalty,  &c. 
agree,  after  the  decease  of  Sir  Thomas  White,  to  give, 
&c.  and  employ,  &c.,  the  particulars  whereof  it  is  not 
necessary  to  repeat;  the  profits  of  which  Lands  are  in- 
creased to  a  much  greater  value  than  JoL  a  year,  being 
now  6  or  700  /.  a  year ;  now  the  question  is,  whether 
upon  this  Deed,  or  any  other  evidence  produced  that  is 
not  contained  in  this  Deed,  the  increase  of  the  Rents, 
and  the  improvement  of  the  Lands  so  purchased,  upon 
which  these  Articles  are  made  for  payment  of  70/.  a 
year,  which,  whether  it  shall  etmre  to  the  ad^i^ajitage  of 
the  Charity,  or  to  the  advantage  of  the  City  of  Coventry. 
Now  I  do  concur  with  my  Brothers,  that  they  shall  not 
enure  to  the  increase  of  the  Charity,  but  wholly  to  the 
advantage  of  the  City  of  Coventry.  I  shall  in  the  first 
place  consider  the  Deed  of  Articles  that  are  made 
between  the  Merchant  Taylors  and  the  City  of  Coventty, 
5th  Edward  VL,  whether  such  a  ccmstruction  for  the 
increase  of  this  Charity  can  be  made  from  those  Articles 
alone  ?  In  the  next  place,  I  shall  consider  the  particu- 
lars that  have  been  given  in  evidence, — whether  they  are 
sufficient  to  make  out  in  a  Court  of  Equity,  upon  the 
increase  of  the  value  of  the  Lands,  that  the  Charity 
should  so  too?  And  first,  I  ^m  of  opinion,  that  there  is 
no  construction  can  be  made  upon  these  Articles  that 
^re  entered  into  by  the  City  of  Coventry  to  the  Merdumt 
Taylors f  that  there  should  be  an  increase  of  the  Charityi 
or  an  augmentation  of  the  respective  payments  upon 
the  improvement  of  these  Rents ;  for,  firirt,  it  is  re- 
cited in  these  very  Articles,  that  the  City  of  CoD«9f4fy 
were  the  purchasers  of  these  L^ds,  though  my  Brother 
Powell  says,  he  takes  Sir  Thomas  White  to  be  the  Pur- 
chaser, and  not  the  City ;  but  under  favour,  this  is  an 
averment  against  the  Article^  themselres,  which  created 


CASES  IN  CHANCERY. 

the  Charity.  Now^  consider  at  what  time  of  day  this 
word ''  Purchaser"  was  used,  and  it's  not  only  said. pur 
chased,  but  bought  for  them;  it  was  in  the  time 
of  Edward  VI.  In  34th  Henry  VIII.  was  the  pur- 
chase. NoW|  when  a  man  does  purchase  and  buy  Lands, 
he  does,  in  construction  of  Law  and  Equity,  buy  them  to 
his  own  use.  It  was  so  before  and  long  since  the  Sta- 
tute. If  one  buys  Land  of  another,  he  to  whom  it  was 
sold  had  it  to  his  own  use,  for  there  need  no  use  to  be 
declared  upon  the  buying  of  it.  If  a  man  makes  a  bar- 
gain and  sale,  upon  consideration  of  money  paid,  and 
bargain  and  sell  to  A>  and  his  Heirs,  the  use  is  to 
A,  and  his  Heirs,  without  any  express  declaration.  Now, 
I  do  believe,  at  the  time  of  the  purchase,  and  al^o  aX  the 
time  of  the  making  of  the  Articles,  a  Trust  di£Eierentirom 
a  Use  was  not  thought  of,  I  can't  find  then  any  such 
notion  then  introduced,  for  if  you  con^der  the 
27th  Henry  VIII.,  ^nras  sevep  ye^rs  before  ^e  pvr- 
chase,  and  the  design  of  that  Statute  was  to  ei^e^ute 
Uses  and  Trusts  into  actual  possession,  an4  l^as  iptended 
to  destroy  all  Uses  and  Trusts  whatsoever,  and  so  it  was 
said  and  allowed  in  Chadwick's  Case,  but  since.  Uses  have 
been  executed  in  possession,  the  invention  of  Trusts 
came  in  afterwards ;  and  I  believe,  at  the  tifne  of  the 
purchase,  or  at  the  time  of  these  Articles,  ypu  will  not 
find  any  Trust  different  from  a  Use.  Now,  whpn  it  is 
said  that  this  Estate  was  purchased  by  the  City  of  Co^ 
verUty,  to  them  and  their  Heirs,  that  they  bought  it  and 
they  purchased  it ;  can  it  be  said,  that  it  was  not  to  their 
use  and  advantage?  And  you  can  never  enforce  any 
Trust  at  that  time,  for,  as  I  take  it,  th^re  was  x^o  such 
thing  at  that  time.  Now  I  say,  when  it  is  mentioned 
and  recited  in  the  Articles^  that  the  City  of  Caventn/  did 
buy  and  purchase  these  Lands  to  them  and  their  §uc- 
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cessors,  it  must  be  thereby  understood,  that  it  was  to 
their  sole  use  and  benefit.  Besides,  it  was  never  thought 
of  tin  afterwards,  lliat  a  Corporation  aggregate  could 
stand  seised  to  a  use ;  a  sole  might,  but  an  aggregate 
body  could  not.  Why?  Because  no  Subpoena  did  lie 
against  th^tn,  but  since  Trusts  have  been  introduced, 
that  notion  has  fallen  to  the  ground.  But  I  am  now 
speaking  of  a  Deed,  which  ought  to  be  construed  ac- 
cording to  the  opinion  of  those  times,  when  there  was 
no  Trust  different  from  a  Use.  Therefore,  when  it  is 
said  the  City  of  Coventry  were  the  buyers  and  purcha- 
sers of  these  Lands,  it  imports  that  they  had  them  to 
the  use  of  them  and  their  Successors,  and  to  their  be- 
nefit. But  then,  suppose  you  shoud  expound  this  Deed 
with  such  a  latitude  as  is  allowed  at  this  day,  and  that 
the  Deed  was  now  made,  and  that  the  money 'was  Sir 
Thomas  Whitens,  it  is  not  said  that  he  laid  out  the  money 
in  the  purchase,  but  that  he  gave  the  money  to  the  City 
of  Coventry ;  so  then,  if  he  gives  it  to  them,  it  is  theirs. 
And  if  I  give  a  man  i  ,000  /.  to  buy  Lands,  'tis  his  money, 
and  if  he  lays  it  out  and  buys  Land,  can  any  say  there 
is  any  Trust?  It  is  contrary  to  the  nature  of  the  thing. 
They  have  bought  and  purchased  these  Lands;  Sir 
Thomas  White  gives  them  1400/.  to  make  the  purchase; 
though  the  money  was  Sir  Thomas  Whitens  originally, 
yet  it  was  Iheirs  at  the  time  of  the  purchase.  In  the 
third  place,  when  this  purchase  was  made,  it  does 
appear  that  the  purchase  was  not  made  for  the  sake  of 
this  Charity,  but  for  some  other  use,  that  is,  to  the  Cor- 
poration ;  what  use  it  was  for,  or  .what  agreement  wasf 
made  between  Sir  Thomas  White  and  the  Corporation 
does  not  appear.  But  one  thing  is  plainly  expressed: 
it  was  for  the  relief  of  the  City,  which  was  gone  to  ruin 
and  decay;  and  it  was  a  charity  and  kindness  that  Sir 
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Thomas  White  did  at  that  time,  to  repair  the  broken 
estate  of  the  City,  and  to  advantage  their  wealth  and 
prosperity;  therefore  Sir  Thomas  fF%«/ehavinggiventhem 
1400/.  to  make  this  purchase,  to  repair  the  broken  and 
decayed  estateof  the  City, — ^what  then  ?  In  consideration 
therefore,  that  he  had  been  so  kind,  they  erect  this  Cha- 
rity, and  covenant  with  the  Merchant  Taylors  Company 
to  pay  those  several  charges,  which  amount  to  70/.  a 
year,  and  it  appears  to  be  done  at  the  instance,  and  by 
the  importunity  of  Sir  Thomas  White  and  his  friends.  In 
the  fourth  place,  the  Articles  themselves  do  import  the 
City  of  Coventry  to  be  the  absolute  Owners  of  the  Estate, 
discharged  from  any  Trust;  for  otherwise,  if  they  were 
not  the  Owners,  but  Trustees  for  Sir  Thomas  White  and 
his  Heirs,  it  had  been  necessary  for  Sir  Thomas  White  to 
have  joined  in  the  raising  of  this  Charity,  and  in  charging 
this  Estate  with  70  /.  a  year,  if  it  was  to  be  done.  Now, 
if  any  one  as  a  Trustee  was  seised  of  Lands  in  fee,  in 
Trust  for  another  and  his  Heirs,  and  a  Charity  was  to  be 
settled  charged  on  such  Lands,  nobody  now  would  ven- 
ture to  do  it,  unless  Cestui  queTtust  joined  in  the  settling 
of  that  Charity,  and  the  declaring  of  it ;  so  that  if  Sir ' 
Thomas  White  had  any  control  over  this  Estate,  and  the 
City  of  Coventry  were  not  the  absolute  Owners,  then 
surely,  it  would  have  been  advised  that  Sir  Thoma^ 
White  should  have  joined  in  declaring  the  payment  of 
this  70/.  a  year  which  was  given  to  the  Charity;  and 
when  he  is  not  joined,  though  it  appears  he  desired  the 
thing,  and  they  are  the  persons  only  that  say  70/.  a 
year  shall  be  paid  to  such  Charity,  that  shews  them  to 
be  the  absolute  Owners  of  the  Estate  in  Equity,  as  well 
as  in  Law;  otherwise,  there  would  be  a  defect  of  power 
in  the  Article.  Fifthly,  Admitting  Sir  Thomas  White 
had  joined,  and  they  were  in  this  Case  chargeable  a.s 
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TniBtees,  it  is  impossible,  by  construction  from  the  Deed, 
to  enlarge  the  sum  above  70  /.  a  year ;  first,  because 
the  Land  itself  is  not  given,  only  such  sums  of  Money 
amounting  to  70/.  a  year  and  no  more ;  and  that  is 
given  out  of  the  Profits  of  the  Lands;  and  there  is  a 
manifest  difference  between  the  charging  of  the  Lands 
with  the    Charity,    and    the   charging   of  the    Land 
with  the  payment  of  a  certain  sum  of  Money  to  be 
disposed  of  in  a  Charity ;  for  where  the  Land  itself  is 
disposed  to  the  Charity,  let  the  value  be  what  it  will,  be 
it  more  or  be  it  less,  the  Charity  shall  have  aU  the 
Profits  issuing  out  of  the  Lands,  and  since  they  are  to 
have  the  profitable  Land  of  what  value  it  will,  they  run 
the  hazard,  be  it  more  or  be  it  less.     But  where  the 
Land  is  not  given  to  Charity,  butasum  issuing  out  of  the 
Land,  and  the  Land  itself  is  no  further  charged  than  with 
such  a  sum,  if  the  Profits  of  the  Lands  increase,  yet  the 
sum  bestowed  on  the  Charity  shall  not.  There  has  been 
mentioned  the  Case  of  Thetford  School,  and  my  Brother 
Potc'tf// endeavoured  to  make  a  difference  between  that 
and  this.    I  confess  I  know  there  is  a  difference,  and 
a  great  one,  upon  the  distinction  I  have  made.  I  will 
put  the  Case  at  large : — A  man  seised  of  Lands  of  the 
value  of  35  Z.  per  year,  and  no  more,  conveys  this  Land 
to  divers  Trustees,  for  the  benefit  of  a  Free  School,  so 
much  to  tiie  Minister,  and  so  much  to  the  Scholmaster 
and  Usher,  and  so  much  to  four  poor  people,  which  in 
the  whole  did  amoant  to  the  value  of  the  Land  as  that 
time  it  was.    Why  in  process  of  time  these  Lands  so 
disposed  of  were  increased  to  the  value  of  100  /.  a  year, 
and  the  question  was,  whether  or  no  the  Charity  should 
be  increased,  and  it  was  held  it  should,  and  what  was 
the  reason  of  it?  Why,  the  reason  was,  because  the 
Lands  were  disposed  of  to  the  Charity,  and  no  sum 
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certain  out  of  the  Land|  but  the  Land  itself  was  giyen, 
and  there  is  no  limitation  of  any  particular  sum,  and 
his  saying  afterwards  so  much  shall  be  paid  to  the- 
Minister,  and  so  much  shall  be  paid  to  the  School- 
master, that  does  not  go  by  wtty  of  restriction,  but  only 
by  vmf  of  directioa  in  what  proportion  the  Profits  of  the 
Lands  shall  be  appKed  to  the  payment  of  these  people. 
If  a  man  dispose*  of  Lands,  thie  value  of  loo/.  ayear* 
to  Charity,  and-  Afterwards  say  that  50  /.  a  year  shall 
be  distributed  in  such  a  manner,  no  doubt  the  whole 
Profitii'  of  the  Lands  shall  go  to  the  Charity;  for  the 
videlicet,  though  under  the  Profits  of  the  Lands,  shall 
not  diminish  the  Charity,  for  if  a  man  should  grant 
Lands  to  sueh^a  use^  videlicet,  20/.  a  year,  out  of  the 
Lands^  that  is  repugnant,  and  contradicts  the  Gbant 
before*  Now  is  here  no  more  than  a  gross  sum  of 
70/.  a  year  given  by  this  Deed  for  the  maintenance  of 
this  Charity,  and  to  be  distributed  in  such  manner  as  is 
mentioned  in  the  Deed.  Suppose  Sir  ITiamas  White 
was  out  of  the  case,  and  we  should  consider  this  as 
a  legal  Charity; — suppose  the  Mayor,  Bailifis,  and 
Cowmonalty  of  Cotentry^  had  granted  a  Rent  of  70  /. 
a  year  to  the  MetehaM  Tayhrs  Company ^  to  this  Cha-  ' 
rity,  to  be  disposed  in  such'mamier,-^surely  no  body 
would  say  that  they  could  pretend  to  hsrrd  a  farUiing 
more  than  70  /•  a  year>  the  Lands  we)re  improved,  and 
no  more  is  here, — it  is  so  in  Law,  and  I  take  it'  that 
Equity  shall  never  extefid  a  man's  Orant  beyond ' 
the  natural  import  of  it  I  would  know  by  what  rule, 
justice  or  reason,  you  can  make  this  a  greater  Sum  than 
what  he  gives?  A  man  charges  his  Land  with  70/.  a  year, 
and  you -will  make  such  a  constructicm  as  to  charge  it 
with  5  or  600  /•  a  year.  Now  I  think  if  it  was  by  way 
of  the  Grant  of  a  Rent,  there  could  be  no  colour  of  it. 
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Now  see  if  diere  will  be  any  alteration  of  the  Case  bjr 
the  manner  of  this  charge.  'Tis  not  by  the  Grant  of  a 
Rent|  but  it  is  by  Articles  of  Agreement.  It  appears  by 
43d  of  this  Queen^  that  directs^  the  issuing  forth  of 
Commissions^  to  require  of  Lands  given  to  Charitable 
Uses,  that  the  Parliament  did  diink  there  then  wanted 
a  sufficient  remedy  to  compel  the  execution  of  Trusts, 
for  at  that  time  Trusts  were  rather  left  to  the  consciences' 
of  men,  than  under  the  .power  and  jurisdiction  of  the 
Prince.  But,  however,  sinc6  that,  Equity  can  reUeve.  That 
Statute  directs  particular  methods ;  but  now.  Suits  are  ^ 
commenced  Originally  here.  The  legal  security,  in  this 
Case,  are  the  Articles  of  Agreement,  which  did  not  at  first 
affect  the  Land.  And  if  there  had  been  a  distribution  of 
this  Money,  as  mentioned  in  the  Articles,  which  would 
have  been  a  full  performance  of  the  Articles,  could  not 
that  have  dischai^ed  them  in  Law  ?  Certainly,  it  would 
have  discharged  them  in  Law ;  but  it  is  come  to  pass, 
that  though  these  Articles  are  not  a  legal,  yet  they  are 
an  equitable  Charge ;  but  you  will  construe,  this  dquitable 
Charge  in  the  same  manner  as  if  it  was  a  legal,  you  will 
not  in  Equity  make  it  more  than  if  it  were  a  Rent- 
charge  at  law,  that  would  be  a  hard  thing  for  you  that 
imitate  the  law ;  if  you  imitate  it  in  part,  you  ou^  to 
do  it  in  the  whole.  Besides,  this  construction  has  been 
■lade  upon  the  Statute  of  Superstitious  Uses,  as  it  does 
mppear  in  Adams  and  Lamberfs  Case,  Co,  JZep.  fol.  110. 
There,  this  difference  is  taken;  Lands  of  the  value  of 
20/.  a  year  are  conveyed  to  Trustees,-  and  that  is  for- 
the  payment  of  10  /.  a  year  appointed  to  be  paid  to  a 
Priest  for  praying  for  his  soul,  and  there  is  no  other 
limitation  there.  There  the  question  was,  whether  all 
the  Lands  should  go  to  the  Crown.  It  washdd  all  should. 
Why?   Because,  by  express  words  before:  the  whole 
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Xand  is  giyea  to  the  superstitious  Use^  and  he  coming 
afterwards,  and  saying  that  lo  /.  a  yeaf  should  be  paid 
to  the  Priest,  that  does  not  restrain  the  extent  of  the 
former  gift;  but  then  suppose  the  Land  had  been  given  to 
ano ther,  to  the  intent  to  pay  i  o  /.  out  of  it,  and  he  gives  that 
lol.VL  year  to  a  Priest,  and  the  Land  is  of  the  value  of 
20 /.a  year ;  there,  no  more  than  lo  /.  a  year  shall  go  to 
the  Crown  by  the  Statute  of  Superstitious  Uses,  be- 
cause the  Land  is  given  to  another  with  an  intent  to 
pay  lo/.  a  year  to  a  superstitious  Use.    But  where  the 
Land  itself  is  given,  though  but  loZ.  a  year  directed  to 
be  paid,  the  whole  Land  shall  go  to  the  Crown,  so 
that  there  is  a  great  difference  between  charging  the 
Land  with  a  certain  sum,  ^d  giving  the  Land  itself 
to  such  purpose.    If  a  man  does  give  the  Land  itself  to 
such  uses,  though  the  certain  sum  directed  to  be  paid 
is  not  near  the  Value  of  the  Land,  yet  if  the  Land  im- 
prove, the  whole  Land  shall  go  ;  but  in  case  a  man  have 
Land  of  40/.  a  year,  and  he  does  grant  a  rent-charge 
of  40/.  a  year  to  charitable  uses,  and  this  Land  after- 
wards increases  to  100  ?.  a  year,  the  grantee  shall  have 
no  more  than  40  /.  a  year,  and  there  is  a  clear  reason 
for  it,  which  is  this ;  though  40  /.  a  year  is  about  the 
value  of  the  Land  at  that  time,  yet  when  he  does 
not  think  fit  to  dispose  of  the  Land,  but  charge  it  with 
40  /.  a  year,  it  should  be  presumed  that  he  had  a  pros- 
pect that  the  Land  would  improve  (especially  if  it  does 
accordingly  do  so);  and  he  designed  to  have  the  benefit 
of  that  improvement  for  otherwise  he  would  have  given 
the  Land  itself.  Now,  in  the  Case  of  Thetford  School  €ie 
Land  is  given.    And  so  in  the  Case  of  Stttt07i  Coljield. 
A  man  seised  of  Land  of  3  Z.  a  year,  does  convey  it  for 
the  maintenance  of  a  Schoolmaster   and  there  are  ex« 
\ou  III.  A  k 
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press  words  that  the  Schoohnaster  shall  have  3/.  a 
year,  and  the  Lands  afterwards  increase  to  10  2.  a  year, 
and  it  was  hela  that  the  Schoolmaster  should   hare 
10/.  a  year,  notwithstanding  those  words,  that  there 
should  only  be  paid  to  the  Schoolmaster  3/.  a  year,  for 
that  is  more  than  to  say,  the  value  being  no  more  at 
that  time;  but  he  had  himself  disposed  of  the  Land. 
But  in  this  Case  the  Lands  are  not,  but  only  a  charge 
laid  upon  them.    It  may  be  objected  there  is  a  Case  ia 
a  Book  that  has  divers  Cases  of  Charitable  Uses,  (711 
Gering  and  Hastings  Cases.)    A  man  seised  of  Lands 
let  at  that  time  at  10  /.  per  annum,  and  devises  the  Rent 
fov  maintenance  of  the  Poor;  the  Heir  at  Law  does  pay 
the  10  /.  a  year,  and  demises  the  Land  for  40/.  a  year ; 
the-  question  was,  whether  the  Chanty  should  be  in- 
»  creased  to  40/.  a  year.    And  it  was  held  it  should ;  but 
what  is  the  reason  ?  because  by  the  devise  of  the  Rents 
the  Lands  themselves   did  pass ;  and  it  was  so  ad- 
judged before  that  time,  in  a  case  that  did  not  con- 
x^em  Charity,  2  Cro.  104,  Kerry  v.  Derrick;  and  it  is  not 
said,  only  the  present  Rent,  but  all  the  Rent;  and  fot 
that  reason  it  w€^  held  so  in  that  Case,  because  the  de- 
vise did  convey  and  pass  the  Lands,  and  therefore  the 
Charity  should  be  increased.    But  where  the  Land 
is  not  given  there   is  no  Case ;  nor  does  there  ap- 
pear any  reason  to  me  why  the  Charity  should  in- 
crease; so  that  that  was  the  first  matter  I  proposed' 
to  consider,  that  is,  the  construction  of  this  Deed — 
whether  any  can  be  made,    as  it  is  presumed  the 
Charity  should  be  increased.    I  shall  now  come,  in 
the  next  place,  to  consider  the  particular  evidence  that 
hath  been  giren  to  induce  this  Court  to  believe,  that  it 
was    always  intended  and  designed   that  this  I^nd. 
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Bhonld  be  wIioHy  at  tbe  disposal  of  Si?  Thomas  White  \ 
stnd  diat  he  was  Ce^ui  que  Trust ;  and  so,  in  conse- 
quence^  lie  having  a  design  for  bestowing  the  whole 
▼iJne  of  the  Land  to  this  Charity,  whether  it  can  be 
construed  by  this  Deed  that  Sir  Thomas  White  was 
Cestui  qtte  Trust  of  these  Lands ;  and  whether,  by  any 
thing  that  appears,  the  Land  should  enure  to  any  other 
Trust,  or  aHy  othet  Charity,  or  the  increase  of  this  Cha^- 
rity  above  70/.  a  year.  And  I  hold,  that  when  the  Deed 
is  produced,  whereby  this  Charity  is  created,  no  evi- 
dence whatsoever  contrary  to  the  Deed  ought  to  be 
admitted ;  for  where  there  is  a  Deed,  you  ought  to  be 
confined  solely  to  that  Deed ;  and  it  ought  to  be  ex- 
pounded by  itself,  or  something  of  an  equal  nature,  and 
no  evidence  without  the  Deed  ought  to  be  admitted ; 
fbr  if  so,  it  will  contain  the  greatest  confusion  that  can 
be  in  human  a^rs ;  for  when  a  Deed  is  made  by  advice 
of  Counsel,  to  admit  of  any  reference  without  the  Deed 
is  to  give  room  for  ^ny  sort  of  interrogation — ^would  be 
the  most  dangerous  thing  to  all  mens  title  that  can  be. 
Now  this  Deed  does  not  import  any  Trust  for  Sir  Thomas 
White,  nor  any  intent  in  the  City  o^  Coventry  that  this 
Charity  should  be  increased ;  and  there  is  no  evidence 
of  any  transaction,  or  passage  that  happened  before  or 
after  the  Deed,  that  ought  to  be  admitted,  for  the  Deed 
is  the  very  title  that  creates  the  Charity : — ^the  Charity 
derives  ^its  very  being  from  the 'Deed;  and  to  construe 
itself  otherwise  than  may  be  collected  from  the  Deed 
itself  is  to  destroy  the  very  Deed  upon  which  the 
Charity  rises.    And  I  think  what  I  say  on  this  matter 
is  well  grounded  upon  7th  Rep.  42,  Beresford^s  Case* 
There,  a  Father  covenants  to  stand  seised  to  the  use  of 
his  Son:  Though  tihere  might  be  a  real  ground  of  that 
A  A  2 
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Deed  from  natural  affection,  yet  a  sum  of  money  being 
mentiqned  as  the  consideration,  it  shall  not  be  intended 
to  pass  upon  any  other  account  than  what  is  men- 
tioned in  the  Deed;  for  not  saying,  for  divers  other  con- 
siderations,  he  was  confined  to  the  consideration  men- 
tioned in  the  Deed,  and  says  in  that  case  you  shall  not 
give  any  other  evidence  to  make  it  appear  that  the  Father 
made  this  Deed  out  of  natural  affection.  This  I  think, 
in  point  of  law,  is  pretty  certain ;  how  far  it  will  obtain 
in  equity  I  cannot  tell;  but  I  think  it  reasonable  in 
equity  too.  But  if  you  will  admit  of  other  evidence 
to  prove  that  it  was  Sir  Thomas  White*s  intention,  or 
the  City  of  Coventry's  intention,  that  this  Charity  should 
be  enlarged  as  the  rent  and  value  of  the  lands  increased^ 
shall  take  those  things  that  seem  mo^t  material 
into  consideration,  and  they  seem  to  be  these  fiver— 
1st,  They  say  it  appears  by  the  articles  that  the  Money 
was  Sir  Thomas  Whitens ;  and  that  after  the  Purchase 
made,  the  Corporation  did  account  to  Sir  Thos.  Whiter 
fid,  It .  hath  been  mentioned,  and  that  hath  given  my 
Brother  Powell  occasion  to  say,  that  he  reckoned  Sir 
Thomas  White  the  Purchaser,  because  it  is  mentioned  in 
the  books  of  the  Corporation  that  these  Lands  were  Sir 
Thomas  White's  Lands  ;  and  their  own  entries  are,  that 
Sir  Thomas  WJiite  was  the  Owner  and  Proprietor  of 
these  Lands :  3d,  That  Sir  Thojnas  White's  letter  to  the 
City  of  Coventry  is  a  plain  manifestation  ths^  he  had  a 
disposing  power  over  the  Lands ;  for  he  writes  to  give 
46/.  per  annum  to  his  Wife  after  his  death,  which  im- 
plies, 1st.  That  Sir  Thomas  Wldte  was  to  have  it  for  his 
Life ;  2dly,  That  he  had  a  power,  to  direct  how  it  should 
be  disposed  of  after  his  death :  sdly,  That  Sir  Thomas 
White  insists  in  his  letter  that  the  City  of  Coventry 
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might  well  comply  with  his  desire  in  granting  46/.  a 
year  to  his  Wife  after  his  death,  because  the  Lands 
were  come  into  their  handsy  and  were  *  improved,  and 
yet  he  had  permitted  them  to  receive  the  profits  of 
those  Rents :  4thly,  That  these  profits  of  Sir  Thomas 
Whitens  Lands  are  not  brought  ta  the  account  of  the 
Town,  and  tlierefore  it  must  be  looked  upon  that  they 
themselves*  had  an  apprehension  of  bringing  *  those 
profits  to  account ;  that  they  would  have  had  a  dis- 
covery.   As  to  the  first,  that  it  was  Sir  J^omas  White^^ 
Money,  and  therefore  a  Trust,  it  4s  very  strange,  as  I 
said  at  first,  that  when  it  i^  mentioned  that  they  bought 
and  purchased  these  Lands,  and  Sir  Thomas  White  gave 
the  Money,  that  they  must,  by  construction  of  law,- 
raise  a  Trust  to  %ii  Thomas  White,   1  was  saying  before,- 
that  I  believe  they  had  no  notion  of  a  Trust  at  that  time 
different  from  a  Use*    I  zxm  sure  they  had  not,  because 
Sir  Thomas  White  gives 'Money  to  the  Corporation.* 
Will  you  expound  any  Oift  to  be  a  Trust  for  the  benefit 
of  the  giver  ?    Surely,  make  what  construction  you  will* 
of  it,  if  it  was  at  this  day  upon  the  Statute  of  Frauds 
and  Perjuries,  I  db  not  (hink  if  this  Deed  was  made  at 
this  day  this  would  be  a  Trust  by  operation  of  Law; 
that  is,  if  it  was  expressed  in  consideration  of  Money 
paid  by  B,  which  was  given  by  A.  to  B.  would  this 
make  a  Trust  in  operation  of  Law  ?    Now  that  which  I 
always  took  to  be  the  Law,  but  must  subknit  to  better 
judgment,  is,  that  if  it  be  mentioned,  in  consideration 
of  Money  paid  by  A.  a  conveyance  is  made  to  B.  and ' 
his  Heirs,  there  it  appearing  the  Money  was  A*s.  a 
Trust  vriU  arise;  but  if  it  was  mentioned  that  the  Money 
was  paid  by  B.  though  it  was  given  by  ^.,1  do  not 
think  you  shall  aver  it  was  A*%  Money, :  and  so  the- 
A  A  3 
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Trust  to  A. ;  that  would  be  to  destroy  the  Deed  itself} 
but  if  it  appears  by  the  writing  it  was  J/s  Money,  raid 
by  B,,  it  will  be  in  Trust  for  A»  $  but  if  A.  gives  jB 
Money,  you  must  take  it  as  a  Charitable  Gift  and  dis- 
position to  B, ;  the  very  purchase  shows  they  were 
improvable  Lands,  as  has  been  said  by  my  brothers ; 
for  would  anybody  give  foe  the  best  land  in  England^ 
when  money  was  lo/.  per-c^it.,twei|ty  years  purduse. 
A  man  may  as  weU  give  forty  years  purchase  at  this 
day ;  it  is  not  evident  from  the  nature  of  the  thing,  that 
it  was  foreseen  that  the  Lands  would  be  improved,  and 
yet  it  is  plain  by  this  agreement  that  Sir  Thomas  White 
was  contented  with  a  charge  upon  them  of  70  ^  n-jen, 
even  upon  this  very  land ;  ^d  the  exception  of  iiQprove* 
mentis  made  good  since,  fpr  it  is  at  least  500/.  Oryear. 
The  second  thing  that  is  urged  is,  Ui%t  U  is  mentiMfid 
in  their  books  as  Sir  Thonm  White's  liWds*  Whyt 
Sir  Thos.  White  was  the  Donor ;  he  adv^ced  the  i/>oq/. 
that*  was  part  of  the  Purch^e  Money;  and  it  seems 
upon  the  accounts  between  them,  he  taking  but  hatf 
the  Interest,  they  were  looked  upon  as  Sir  3%p«i^ 
White's  Lands ;  their  (sntiy  i^,  their  boqks  ^bow  who 
was  their  Benefactor ;  it  was  so  far  an  act  of  gratitude  ; 
but  this  does  not  ascertain  the  Ownership  Qr  Ji^ter^t 
to  be  in  Sir  Thomq$  White ;  but  tq  distUlguish  tb««» 
Lands  from  other  Lands.  Itiei  ^^  vmok  M  to  S9y,  tbeso 
Lands  were  purchased  from  ^e  CrowQ  by  the  assistanM 
and  the  Money  given  by  Sir  JTumw  White;  hut  that 
does  not  amount  to  a  declaration  of  Trust-  Then  aa 
to  the  third  thing,a8  toSir  T^omof  TKIilf's  letter  to  the 
City ;  sure  no  use  can  be  made  of  that  to  the  advantage 
of  the  Charity,  but  rather  the  contrary.  Consider  the 
nature  of  it ;  it  was  a  fK)Uciting,  or  in^>ortuning  lettei» 
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terote  by  Sir  llamas  White  himself.    Can  that  be  evi- 
dence against  the  Corporation?    Say  they,  he  requires 
8uch  and  such  things  to  be  done,  and  therefore  sure 
he  must  have  a  power  of  disposing  of  the  Estate,  other- 
wise he  would  not  have  wrote  such  a  letter.    No  such 
inference  can  be  made,  but  the  contrary ;  for  when  he 
writes  to  them,  and  requests  and  importunes  them  to 
make  a  Settlement  of  46/.  a-year  for  increasing  his 
Wife's  Jointure  after  his  death,  he  does  allow  them  to 
be  the  Owners.   He  admits  that  they  had  at  that  time 
such  a  power  of  disposing  of  the  Estate ;  and  if  he 
had  a  power  in  Equity,  he  might  have  forced  them  to 
it.    In  the  next  place,  he  takes  notice  the  Lands  were 
.  improved  four  times  the  value  since  they  were  bought; 
and  that  he  had  suffered  them  to  take   the  profits 
for  twenty  or  twenty-one  years,  is  as  great  an  evidence 
against  Sir  Thomas  White  as  can  be;  for  had  he  right  to 
more  than  70/.  a-year  why  did  he  suffer  them  to  take 
the  profits  of  the  improved  Lands  for  so  long  a  time  ? 
But  indeed  they  did  not  think  themselves  to  be  under 
the  power  of  Sir  Thamas  White ;  and,  as  my  Frother 
Powell. B9y^,  that  it  was  but  a  small  thing  for  them  to 
do,  considering  the  prospect  of  the  improvement  of 
these  Lands  to  make  the  24/.  a-year,  settled  before, 
46/.  a-year  after  his  decease ;  and  they  were  ungrateful 
people;  they  did  not  yet  however;  they  insisted  on 
their  rights ;  and  they  would,  notwithstanding  the  im- 
portunity  of  the  Master  of  the  lioff«,  that  was  Executor 
^th  his  Wife,  they  would  not  go  from  the  original  in* 
tention  of  the  Articles ;  therefore,  I  say  the  letter,  so 
hi  from  being  evidence  to  make  out  a  Trust  for  Sit 
Thomas  White,  that  it  is  the  greatest  evidence  a  thing  of 
tiiat  nature  is  capable  of  to  the  contrary — that  it  wa& 
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not  a  Trust.    Then  as  to  the  fourth  thing,  that  k,  that 
the  profits  of  these  Lands  are  not  brought  to  account 
in  the  Town  Books.  I  think  it  appears  quite  otherwise,, 
for  they  are  entered  in  the  Town  Books,  and  it  appears 
how  from  time  to  time  the  Revenue  has  beea  disposed  of. 
It  is  true,  they  did,  as  most  Corporations,  let  good  bar- 
gains to  one  another,  especially  where  they  were  certain 
popular  men  in  the  Town,  some  of  the  Aldermen,  and 
some  others  of  their  friends ;  but  however,  it  appears 
that  all  things  have  been  brought  to  account  and  en- 
tered in  the  Town  Books,  these  as  well  as  other  Lands 
that  belonged  to  the  Corporation ;  so  that  I  do  think  there 
is  nothing  appears,  out  of  the  Deed,  upon  any  Evidence 
that  hath  been  given,  that  will  be  sufficient  in  this  Case 
to  give  any  ground  for  any  such  construction,  that  this 
Charity  ought  to  be  improved.    I  have  but  two  reasons 
more  upon  the  whole  matter.  One  is,  that  of  my  Brother 
Blencow^B,  the  length  of  time,  which  goes  a  great  way ; 
for,  as  my  Brother  says,  since  Sir  Thomas  White  died  it 
is  one  hundred  and  thirty  years,  and  this  Corporation 
has  enjoyed  this  Estate  ever  since*    Now  my  Brother 
Powell  does  not  approve  of  this  reason ;  for,  says  he, 
there  is  no  Statute  of  Limitations  rim  against  a  Charity ; 
no,  it  is  true;  but  I  believe  my  Brother  Bkncow  did 
not  mean  it  upon  that  account.    I  do  agree  Uiere  is 
no   Statute    of    Limitation   shall  bar  a  Charity  but 
in  a  thing  that  is  obscure  and  dark ;  and  there  hath 
been  an  enjoyment  for  a  long  time : — I  think  an  en- 
joyment for  a  long  time  without  interruption  is  a  great 
evidence  of  a  right ;  for  quiet  enjoyment  for  a  long  time 
does  presume  a  rightful  enjoyment ;  and  nothing  has 
been  done  to  impeach  till  it  within  these  seven  years. 
I  do  agree,  that  if  the  Deed  had  declared  in  express 
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terms  that  these  very  Lands  had  been  given  to  this 
charitable  use,  although  there  had  been  an  enjoyment 
to  the  contrary  to  this  Deed,  I  should  not  have 
mattered  it,  but  have  determined  it  according  to  the 
express  words  of  the  Deed ;  because  the  Deed  would 
have  showed  what  was  disposed  of  to  Charity,  that  is 
the  Land  itself;  and  then  all  the  profits  disposed  of 
contrary  to  the  words  of  the  Deed  ought  to  be  ac- 
counted for,  but  the  Deed  is  otherwise;  that  does 
only  charge  the  Land  with  70  /.  a^year ;  so  that  I  do 
think  length  of  time  in  a  matter  that  is  dark,  to  be  very 
considerable,  especially  when  what  Agreement,  what 
Terms  Sir  Thomas  White  and  the  City  o{  Coventry  might 
be  upon  at  the  time  of  the  Purchase,  does  not  appear, 
and  when  there  hath  been  a  long  enjoyment,  and  it 
does  not  appear  that  the  right  is  to  the  contrary.  I 
think  all  Law  and  Equity  ought  to  determine  with  the 
'  enjoyment.  The  next  thing  is  the  Account  given  in 
1618.  The  Merchant  Taylors  were  the  Visitors,  and  they 
sent  down  to  the  City  of  Coventry  to  have  a  Visitation, 
and  it  seems  then  the  Judges  were  in  their  Circuits,  and 
all  things  were  agreed  to  be  well,  though  no  more  was 
disposed  than  70/.  a-year,  and  it  was  impossible  for 
them  to  be  ignorant  of  the  increase  of  the  value  of  the 
Lands  both  from  the  nature  of  the  thing  and  from  the 
common  observation,  and  a  certificate  was  made  that 
the  Charity  was  duly  performed  in  such  manner  as  the 
Deed  directs,  and  all  was  well,  and  all  was  at  rest  till 
within  these  seven  years;  therefore,  truly,  upon  the 
whole  matter,  I  look  upon  it  that  by  the  Deed  it  is 
fldanifest  and  plain  that  nothing  was  intended  for  this 
Charity  but  70/.  a-year,  the  land  not  being  charged 
with  more;  and  that  nothing  being  given  to  the  Charity, 
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Attorhst 
Gensral 

r. 
Mayor  or 

COVEKTRT 

and  others. 


J7a 


iBia 


ArroavET 
Cehbwull 

9. 

Mayor  <»* 
cotsittry 
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I  tiiiRk  Dotking  ought  to  be  given  in  evidence  to  ecn- 
ttxAoT  construe  the  Deed  but  what  arises  from  the 
Deed;  bat  if  oAer  Evidence  was  to  be  admitted^  I 
Aink  there  is  no  other  Evidence  in  this  Case.  And 
(jherefope,  to  conclude^  my  Opinion  is, — That  the  Cha- 
rity ought  not  to  be  increased,  by  reason  these  Lands 
are  improved,  to  above  70/.  a-year." 


HILL  V.  UNETT. 


7tb  Nov. 

A  Witmss  to  a 
Deed  nnut  not 
onfy  praoe  kis 
owH  attestationy 
hut  aUo  the  exe- 
cution of  the 
Deed  by  the  Fer- 
eon  executing  the 
Deed. 


LOXLEY  V.  HILL. 

X  N  these  Causes  a  question  arose,  whether  the  evi-* 
deuce  of  a  Witness  as  to  his  own  hand-writing  to  the 
attestation  of  a  Deed  was  sufficient;  or  whether  he 
ought  not  also  to  have  proved  the  hand-writing  of  the 
Person  executing  the  Deed 

The  Vice-chancellor  was  of  opinion,  that  if  a  Witness 
is  dead,  it  is  only  necessary  to  prove  the  hand->writing 
of  the  Witness  (a);  but  when  the  Witness  is  alive^he 


(s)  Peake  on  Evidence,  107^ 
4th  Ed.  lo  Wallis  V.  Delancy, 
7  T.  R.  366,  n.  Lord  Kenyon 
tlMught  it  uccssstry,  when  &e 
WttnssB  was  dead,  that  the 
hand-writing  of  the  Party  to 


the  Deed  shotdd  be  proved,  as 
well  as  the  hand-writing  of 
the  subscribbg  Witness;  but 
in  Goagh  r;  Cecil,  C.  B.  Trin. 
S4  Geo.  HL  particularly  men* 
tioned  in  Sel-uyris  Nisi  Prius, 
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must  not  only  prore  Jub  own  hand-writing  as  Witness, 
but  that  he  must  also  prove  the  hand-writing  of  the 
Person  who  executed  the  Deed  (fi). 


37» 
1818. 

y  ^ 

Hill 
V.  Unett. 
I.OXLBT 
V,  Hill. 


Ex  parte  RAVKE^. 

On  this  Petition,  the  Vice-Chancellor  said,  that  when,  9th  Novembtr. 

a  Petition  to  supersede  a  Commission  is  presented  by  a 

Bankrupt,  and  an  Issue  is  directed^  the  Court  will  order 

the  Petition  to  stand  over  until  such  a  fixed  time  as  in 

aU  probability ^e  Issue  will  be  tried ;  and  that  if  from 

any  circumstance  the  Trial  at  I^w  does  not  take  place 

within  the  prefixed  period,  the  Bankrupt  mu3t  make 

an  affidavit  satisfactorily  accounting  for  the  deli^y  of 

the  Trial,  otherwise  his  Petition  will  be  dismissed  (a). 


1  vol.  516,  n.  it  appears  to  have 
be§p  8ple||i^y  decided  other- 
vn^;  an(}  s^e  what  Bullcr 
says  in  Adam  v.  Ker,  1  Bo^ 
and  Pull.  361,  and  as  Mr.  Sel- 
oyMebtervs^  <<lhe  same  doe- 
trise  snay  he  inferred  from 
Cfi9li|9^  tp.  S^p,  9  B^ 
i83i  sndPpnce  fu  Sla^l^uniey 
3  East  340;' 

(6)  It  is  not  only  necessary 
that  the  testimony  of  a  Witness 
to  a  Deed  should  prove  his  own 
hand-writing  as  Witness^  and 


the  exeeutien  of  the  Deed  by 
the  Party  W  it  bwt  at  Uw  it 
has  been  held  such.  Witqew 
alone  is  competent  to  prove 
the  execution ;  and  that  a  coa- 
fession  or  acknowledgment  of 
the  Party  exeeuting  the  Deed 
will  net  dlapenae  with  this  tea* 
tiffony.  AbbatI  v.  PUwbe^ 
Dougl.315. 

(fl)  The  same  doctrine  was 
repeated  by  the  Vke-Ckancel' 
lor  in  ex  parte  ThUUpSf  1  Feb- 
ruary 1819. 


1818. 
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gaged  Property. 


Ex  parte  TREW. 
Qth  November.  * 

^^oh^  ^  T  HIS  was  the  usual  Petition  for  a  Sale  by  an  EquiU 
djMitJtfDds  ^^^  Mortgagee^  who  had  a  writing,  expressing  the 
with  a  writing  terms  upon  which  the  deposit  of  Deeds  was  made ;  and 
expressing  the  the  question  was.  Whether  such  Mortgagee  was  to  pay 
terms  oftheDe'  the  Costs  of  the  Petition,  or  whether  they  were  to  be 
posit,  is  entitled,  -^  ^^^  ^j  ^^  produce  of  the  Sale  of  the  mortgaged 
on  a  Fetitum  on  \.        ^   r,  ^^ 

Bankryptor,         Property? 

for  a  Sale,  to 

have  his  Costs  The  Case  Ex  parte  Brightens  (a)  was  mentioned,  in- 

^  i  rf^^  which  the  Agreement  to  Mortgage  was  in  writing,  and 
aaaJdPraw^v  *^®  Mortgagee  was  held  entitled  to  his  Costs ;  but  it 
was  said,  that  in  a  like  subsequent  (Sase,  ex  parte 
Harris,  August  13th,  1818,  Brightens^  Case  was  quoted, 
but  the  Lord  Chancellor  refused  to  give  the  Mortgagee 
his  Costs. 

The  Vics*CHANeBLLOB: — 

Where  the  equitable  Mortgage  is  not  evidenced  by 
writing,  it  is  fit  that  the  Mortgagee  should  bear  the 
Expenses  of  asserting  his  Title  in  a  Court  of  Justice. 
The  rule  is  otherwise,  where  he  has  had  the  precaution 
to  take  a  written  Memorandum.  This  is  the  effect  of 
the  Lord  Chancellor's  general  Order  in  these  Cases. 
Let  the  Petitioner  have  his  Costs  out  of  the  mortgaged 
Property. 

(a)  1  Swanstoo,  3. 
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1^1*8. 


JEx  parte  GOODMAN  the  Younger  in  re  GOODMAN 

the  Elder. 

9th  November. 

The  Bankrupt,  previous  to  the  Commission  issued      Bankrupt y 
against  him,  4th  February  1818,  was  indebted  to  the  ;'''«^«>«*  f^ 
Petitioner  in  1 ,900  /.  for  Goods  sold,  in  respect  of  which    ^  .  ^'^^**<"* 
he  gave  a  Bill  for  400/.  and  a  Promissory  Note  for  the  cured  penomZ 
remaining  1,500/,  dated  in  September  1813,  and  made,  assign  an  In- 
payable  on  demand,  with  Interest  for  the  remaining  terest  in  Copy- 
1,500/.     As  a  further  Security  for  the  1,500/.  three  hold  Premises  as 
persons,  on  the  8th  September  1813,  assigned  their  re-  ^^^^untytoa 
maining  Interests  after  a  Tenancy  for  Life  in  certain  j,^  ^Q^^It  " 
Copyhold  Premises  to  a  Trustee  in  Trust,  out  of  the  ^^  ^^^^  ^^^^^ 
Monies  produced  by  a  Sale  of  the  Estates  after  the  the  Commission^ 
death  of  the  Tenant  for  Life,  to  pay  what  was  due  on  without  deliver- 
the  Note  for  1,500/.  and  the  Interest.    The  Note  for  *«^  «-P  *^c^ 
1,500/.  and  Interest,  was  not  paid  to  the  Petitioner,    ^^""0^« 
either  by  the  Bankrupt  or  the  Trustee  of  the  Copyhold 
Property,  the  Tenant  for  Life  being  still  living ;  and  the 
Petitioner  applied  to  prove  to  that  amount,  and  the  In- 
terest due  under  the  Commission,  and  offered  to  give 
up  the  Bankrupt's  Note  for  the  1,500/.  and  Interest, 
but  the  Commissioners  refused  to  allow  such  proof 
unless  the  Petitioner  gave  up  the  assignment  of  the 
Interest  in  the  Copyhold  Premises.    The  Prayer  of 
Petition  was,  that  the  Petitioner  might  be  allowed  to 
prove  his  debt  without  giving  up  the  Assignment.. 

TTie  Petition  was  supported  by  the  Affidavit  of  the 
Bankrupt  and  his  Attorney,  verifying  the  facts  stated  m 
the  Petition. 

Mr.  Newland  for  the  Petition. 


374 
i8i8. 

Ex  parte 
Goodman 

mre 
Goodman. 
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The  Vice-Chancellor  : — 
The  Assignment  by  these  three  Persons  was  merely 
as  Sureties  for  the  Bankrupt,  die  Petitioner,  tberefof^, 
is  not  bound  to  deliver  up  that  Assignment  to  entitle 
him  to  prove  his  debt.  The  Petitioner  may  get  what 
he  can  out  of  the  Bankrupt's  Eetatei  and  proceed  upon 
the  Security  to  recove?  the  remainder.  The  Sureties 
have  an  equity  that  he  should  fiilBt  prove  his  Debt. 
Let  the  Prayer  of  the  Petition  be  granted. 


lOth  November* 

Answer  stat- 
ing a  Tender  of 
Tithes  brfore 
BiUfled,  but 
not  proved f  will 
not  save  Costs, 


MILNES  V.  DAVISON. 

This  was  a  Bitl  for  the  recovery  of  Tithes,  the* 
Defendant,  by  his  Answer,  admitted  He  had  at  ort^ 
time  refased  to  pay,  but  that  befbre  the  Bill  wa:s  filed 
he  oflfered  to  pay  what  was  claimed. 

The  only  question  made  was  as  to  Costb. 

Mr.  Cooper,  for  the  Defendant,  contended,  that  having;, 
offered  to  pay  the  Tithes  before  the  Bill  was  filed,  the  - 
Defendant  ought  not  to  pay  the  Costs. 

Mr.  Bell,  contra. 

The  Vick-Ci^ncbllor: — 
If  you  had  distinctly  stated  in  the  Answer,  and 
proved,  that  previous  to  the  Bill  being  filed  you  had 
rendered  an  Account  of  the  Tithes  due ;  your  readiness 
to  correct  the  Account  if  wrong ;  and  th&t  you  were 
ready  to  pay  what  was  due ;  or,  if  after  the  Bill  filed. 
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you  had  tendered  what  was  due,  and  the  Costa  of  the 
Suit  up  to  the  tiziM  of  the  Tender^  and  pvored  »ueh 
Tendet  of  Tithea  and  Costs,  I  should  not  make  jon  pay 
Costs.  This  has  not  been  done.  Merely  steiing  a 
Tender  in  the  Aas-wer  ia  not  ssfficifsnt  to  save  Costs ; 
it  must  be  proved. 
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MiLNES 

r. 

D  AVISOS. 


Between  the  Honourable  THOMAS  BOWES,  Plaintiff, 

And 

The  Company  of  Proprietors  of  the  East  London  Water- 
works; THOMAS  KING,  Esq.  Treasurer  of  the 
London  Dock  Company,  and  JOHN  OSBORNE 
and  JOHN  BURT        -        -        -        Dfefendants. 


By  Original  Amended  and  Supplemental  Bills. 

Mary  BOWES,  widow,  by  her  WiU,  dated  the  ^^^^m^^^' 
6th  April  1777,  gave  her  Freehold  Property,  subject  to  •     ^^   . 
a  term  of  99  years  (since  determined),  to  the  use  of  the  nuike  Leases  in 
Honourable  G.  Bokoes  (since  deceased),  for  Life,  with  Possession^  until 

Cestui  que  Trust 
attained  twenty-one^  granted  a  Lease  in  Reeersion^  and  ^another  Lease 
after  the  Cestui  que  Tinist  attained  twenty-one  ;  such  Leases  held  to  be  bad; 
and  that  being  granted  by  Trustees^  they  could  not  take  effect  wit  of  their 
absolute  legal  Estate  in  the  Premises  ;  and  that  the  receipt  of  Rent  by  the  Cestui 
que  Trust  for  several  years  after  he  attained  twenty -one^  he  being  ignorant  of 
the  defects  in  the  Leases,  did  not  operate  as  a  new  Agreement ;  but  as  the 
Plaint^  had  neglected  to  look  into  his  rights,  and  the  Lessees  might  have 
expended  Money  on  the  Premises,  no  Account  directed  beyond  the  filing  of  the 
Bin,  and  no  Costs  given  to  the  Plaint^. 
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1818.  remainder  to  Mary  Lambton  and  her  Heirs  during  her 

Life,  upon  Trust,  to  preserve  Contingent  Remainders, 

with  Remainder  to  the  first  and  other  Sons  of  G.  Boioes 
v. 

East  London  ^  '^^  Male  (which  Estates  determined  upon  the  de- 
wATER-woRKs  ,  ceasc  of  G.  Bmoes  without  Issue  Male),  with  remainder 
and  others.  to  the  use  of  Testatrix's  Grandson,  the  Plaintiff  ITunnas 
Bowes,  and  his  Assigns  for  Life,  without  Impeachment 
of  Waste,  with  Remainders  over;  and  the  Testatrix  de- 
clared, that  in  case  the  Plaintiff,  or  any  Issue  Male  of 
him,  should  at  any  time  thereafter  by  virtue  of  the  Will 
of  the  Testatrix's  late  Husband  G.  Bowes  deceased, 
come  into  and  be  in  the  actual  possession  of  or  entitled 
to  the  Hereditaments  thereby  settled  (which  event  hath 
not  happened),  then  the  limitations  in  favour  of  the 
Plaintiff  should  cease  as  if  he  were  naturally  dead. 
The  Testatrix  also,  amongst  other  property,  gave  all 
her  Leasehold  Estates,  as  well  for  Lives  as  for  Years, 
unto  John  Ord  and  Joseph  Planta,  their  Heirs,  Exe- 
cutors, Administrators  and  Assigns,  upon  Trust,  by  and 
out  of  the  Rents,  Issues  and  Profits,  to  pay  the  Rents 
and  perform  the  Covenants  contained  in  the  Leases, 
and  to  renew  the  same  as  often  as  occasion  should  re- 
quire, and  for  that  purpose  to  make  such  Remainders 
of  the  subsisting  Leases  as  should  be  requisite,  and,  sub- 
ject thereto,  to  permit  and  suffer  the  yearly  Rents, 
Issues  and  Profits,  to  be  received  by  such  Person  and 
Persons  respectively  as  should  from  time  to  time  be 
entitled  to  the  Testatrix's  Freehold  Hereditaments,  or 
to  the  Rents  and  Profits  thereof,  as  far  as  the  Law 
would  permit;  and  the  Testatrix  gave  a  power  to  the 
Trustees  enabling  them,  or  the  Survivor  of  them,  and 
the  Executors  and  Administrators  of  such  Survivor, 
from  time  to  time,  until  some  one  of  the  Testatrix's 
Grand.Childrenin  the  Will  mentioned,  should  attain 
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twenty-one,  and  be  entitled  in  possession  to  the  devised        ^1818. 

Estate,  to  demise  or  lease  her  said  Freehold  and  Lease- 

Bowes 
hold  Estates  to  any  Person  or  Persons  for  any  term  of 

years  in  possession  and  not  in  reversion,  reservbg  the    £^^^  Londox 

best  and  most  improved  Rents  that  could  be  had  or  Water-works 

gotten  for  the  same,  without  taking  any  Fine,  Premium       and  others: 

or  Foregift  for  the  making  thereof;  and  the  Testatrix 

appointed   Ord  and  Planta  Executors   of  her  Will, 

Mary  Bowes  died  in  1781,  and  her  Will  was  proved 

by  the  Executors. 

On  the  20th  December  1786,  a  Lease  was  granted  by 
Ord  and  Planta  to  the  Governor  and  Company  of  « 
the  Water-works  and  Water-house  in  Shadwell,  of 
certain  parts  of  the  Leasehold  Estates,  to  hold  from 
Christmas  Day  then  next  for  thirty-three  years,  at  the 
yearly  Rent  of  10/. 

George  Bowes  (since  deceased)  attained  twenty-one 
on  the  17th  November  1792. 

On  the  ist  March.i7g8,the  Trustees  Ord  and  JPlania 
granted  another  Lease  for  thirty-four  years  to  the  said 
Governor  and  Company,  of  other  parts  of  the  LeaseHold 
Premises,  to  hold  from  the  Christmas  preceding  for 
thirty-four  years^  at  the  yearly  Rent  of  17/. 

George  Bowes  died  (as  before  mentioned)  without 
Issae  on  the  30th  December  1816,  whereby  the  Plaintiff 
became  entitled  to  the  Equitable  Estate  and  Interest  in 
the  Leasehold  Premises  for  his  life. 

By  an  Act  of  Parliament,  53  Geo.  Ill,  John  Osbom 
and  John  Bwri  (two  of  the  Defendants)  were  appointed 
Vol.  IIL  B  b 
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"^     ^     MdlP^ovtof  w4  to  wt  ift  the  Ttuatft  of  th«  Will  10 

5a4t  l^QUMif  B^  another  Act,  39  and  40  Geo.  IK,  and  by  virtne  of 
doth  ^  an  Assignment  in  pursuance  of  the  same,  from  the 
Governor  and  Company  of  the  Water- works  and  Waten- 
houses  in  Shadwtli  to  the  Zondbn  Ihck  Company,  the 
former  set  over  and  assigned  unto  the  hitter  aff  the 
Premises  comprised  in  the  two  before  mentioned  In- 
dentures of  Lease,  for  the  residue  of  the  two  several 
Terms  of  thirty-three  and  thirty-four  years. 


%  %mtbier.  4ct^  4^  0^.  UI,  wi  by  an^ 

QiQWps^  to  th«.  CoQipaQy  c^  ?|Qpineiv>rSr  <ki  tha*  vfi^ 
jf^iyi^  Wator«workiH  ^  ^  Pr^^w  c^nprisie^  i»^iibf 
two  Indentures  of  Lease  were  assig^ed^^nd  q0n.«eyiad 
to  the  latter  for  the  residue  of  the  Terms  of  thirty- 
tbrtft  w4.  thirty.fov  jwaw^ 

The  Plaintiff,  by  his  BiU  stating  these  fact8>  instated 
that  Ord  and  Planta  were  not  authorized,  under  the 
Powers  contsdned  in  the  Testatrix's  Will,  to  grant  the 
Lease  of  the  20th  December  178&,  the  same  beioig 
granted  to  take  eflfect^  in  Reversion,  and*  a  Fhie  or 
Ptemium  being  paid  to  the  Trustees  (a>;  and'  also  that 
when  Ord  and  Planta  granted  the  lease  of  ist  Mkrch 
179§»  Geo^^e  Botbes  had^  attained  twenty-qne,  and  .the 
.power  vested  in  them,  to  grai^t  Leasee  had  qeased,  and 
by  reasoi^  thereof,  apd  of  the  Fine  paid.(d)i.this  as  well 
as  the  former  Lease  was  void* 

•  (a)  There  was  no  proof  that  (b)  The  same  obiervation 
«JE^iDewfHkpsjd,a|t]tbarchfl^irge'  app)^  to  t)ii|r  ibwg^t  ^^'  * 
wsn^ibai^dpqe^  FipeiRaid,. 


CASfiS   11^  CriAN^JERV. 

-  The  Ptdyef  of  t6e  Bflf  T^'aa,  tfcat  thfe  <wo'  litl^c* 

mi^e  be  d^clayed  to  b^  Void,  tod  t'hat  tL*^  sa'me  might 

B'^  d^v'cred  up  tb*  tte  PlWintifP  to'  b^  ctocellad,  antf 

flftit  th^  Deftntiatits  Alight  be  decreed  to  deliveif  up    EAgT£6Ni>0N 

-^is/HeithatL  iff  the  Pfemisesr.  WiV^a-woRi^s 


V, 


The  Jl^5t^ef  6f  the  Dl^hdants,  tlie  Co&pany  of^Pro- 
ptiefxri^  df  the*  Edst  London  Water-wofrlds,  stated,'  they 
^&  t  yduable  Considei^tion  for  the  Alasignltteiit  of 
da(e  Leases  to  them,  and  that  they  were  ignbrsOit  that  the 
2^asem  December  1786'was  st  Lea'lse  iti  Revefr^ion,  ot 
titM  any  Fine  wa^  paid  in'  respect  of  the  saYhe ;  aild 
dttliedthit  they  ha*  Aodci^df  the  Will  6f  the  teslatriX; 
afbd*  stflfted  tlitfl' the  Pr^iliike^,  thliru^h  sold,  vt^dre  not 
cMireytett  iothdm;  but  th)&t  the*  completion  of  ^e  pur- 
chase was  iti  doiit^m^Iatibny  a'  valuable  Con^idieratioh 
having,  been  given  to  them  for  that  purpose. 

The  Anstoer  of  the  Defendant  King,  stated  that  there 
was  no  mention  of  any  Fine  paid  in  the  Lease  of  Dec. 
1786,  and  his  ignorance  of  any  Fine  paid,  and  that  the 
Leairer  codtained'  a  Corenant*  on  the  ^an  of  Qrd  and 
PlanttfUatt  tbe'liessees;  iinAt  Sucee^ots  and  A^sagiis, 
ahoukF  havie  pifaceabie  enjoyment;  anH'  fhrthef  staled, 
thntthe'  Leased  of  March:  1  y^  contained'  no  *  lil^ntion  of 
way  Fine^ anid hisngfnarafteeof an]^ Fi&^'pdd|  aUd that 
itdontained  a  ItkeOovetiattt  arin'  thfe'  fotmer  Leatfferfor 
pesc&blb  enjoymenb,  anrf  that  in  th6  Asfaigiiiil^nt  of 
tli^  Leaser  from  die  Oov^tfior  and'  Cbifi|ifiiiy  of  the 
iSAmiM/^Wsite1^worlc:s  to  th6  iMlaoH  Dodk  Coxtpkiiy, 
thfibihi^r  covwanted;*  that  notwith&t^ndin^  atiy  aU 
dfthehft'ortheh'Pi^dt&viesSots,  the  Leases  wei^^^od, 
Md'ftfrtUbr  <Sd^ettsdlt«d*  fbf  their  Titte  to  aUign*  the' 
Premimr  for  tte  reiCitfinder  of  thfe  two  Terinir.   -He 

BBS 


aikf  others. 
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1818.  admitted  that  Ord  and  Plania  were  described  as  Exe* 

cutors  under  the  Will  of  the  Testatrix  in  the  Leases,  and 

BovEs         jjjg  belief  that  the  London  Dock  Company  had  notice  of 

^       T      ^^.,    the  Will  of  the  Testatrix ;  and  stated  that  G.  Bowes  (de- 
East  London  ,         .     ,  ,         ,  ^r         , 

Water-works  <^ased)  attamed  twenty-one  on  the  1 7th  November  1 792, 

«uid  others.  ^^^  ^ftcr  that  time^  and  until  his  death,  accepted  Rent  for 
the  Premises  under  both  the  Leases,  without  question- 
ing them.  He  then  stated  that  a  Bill  had  been  filed  by 
the  London  Dock  Company  against  the  Company  of 
Proprietors  of  the  East  London  Water-works,  to  per- 
form their  Agreement  to  purchase  ^the  Leases ;  and 
that  there  was  a  reference  as  to  the  Title,  which  was 
still  pending ;  and  the  Answer  further  stated,  that  since 
the  death  of  G.  Bowes,  in  December  1806,  no  steps 
were  taken  to  impeach  the  Lease,  but  that  the  Rent 
had  been  accepted  and  paid  to  Lady-daylast 

Two  questions  arose,  1st,  Whether  the  two  Leases 
were  warranted  by  the  Power  ?  2dly,  Whether,  if  the 
Leases  were  not  good  originally,  they  had  been  made 
so  by  subsequent  acts  ? 

Mr.  Home,  and  Mr.  Girdlestone,  for  the  Plaintiff: — 
A  Lease  under  a  leasing  Power  must  be  according  to 
the  terms  prescribed  by  such  Power.  The  first  Lease, 
grafted  20th  December  1786,  was  to  take  effect  fi'om 
Christmas  in  that  year.  It  was  therefore  a  Reversionary 
Lease,  and  was  not  warranted  by  the  Power  given  by 
the  Will  otMary  Bowes,  which  only  enabled  the  Trus- 
tees to  make  Leases  in  Possession,  and  not  in  Re- 
version. The  second  Lease,  of  the  1st  March  1798, 
was  also  bad,  because  that  Lease  was  granted  after 
G.  Bowes  was  of  age,  when,  by  the  express  terms  of 
the  Will,  the  power  of  leasing  was  to  cease.  The  Leases 
were  void,  not  voidable  merely,  and  therefore  incapable 
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of  confirmation  (6),  and  the  receipt  of  Rent  subse-  1818. 

quently   could   not  render  them   valid.      In   Doe  v. 
Butcher  (c),  a  Tenant  for  life  had  power  to  grant  certain  ^^^* 

Leases;  he  granted  Leases  not  warranted  by  the  Power,  £^j^  Loijdok 
and  it  was  held,  the  subsequent  acceptance  of  Rent  WATka-wotNcs 
by  a  Remainder-man  did  not  confirm  them.  If  the  and  others. 
Leases  had  been  capable  of  confirmation  thereby,  re- 
ceiving Rent  would  not  hare  confirmed  them,  unless 
received  with  an  intention  to  confirm  them,  knowing 
them  to  be  bad.  The  receipt  of  Rent  subsequently  to 
the  Leases,  accompanied  by  acts  of  accession  to  the 
Leases,  might  perhaps  operate  as  a  new  grant  (cl);  but 
here  nothing  took  place  but  the  mere  acceptance  of  Rent, 
which  could  not  alone  be  considered  as  amounting  to  a 
new  contract.  '  It  will  be  urged  that,  as  the  Trustees 
had  an  absolute  Interest,  coupled  with  a  Power,  the 
Leases  may  take  effect  out  of  such  Interest,  though 
bad  as  an  execution  of  the  Power ;  but  that  cannot  be 
here,  because  the  Leases,  on  the  face  of  them,  appear 
to  be  granted  in  executioi)  of  the  Power. 

Mr.  Wetherell,  and  Mr.  Spence,  for  the  Company  of 
Proprietors  of  the  East  Lcndm  Water-works : — 
These  Leases  were  granted  by  the  Executors  and 
Trustees  of  the  Te&tatrix ;  they  are  so  named  in  t^e 
Leases ;  and  though  they  might  be  bad  as  Leases  under 
the  Power,  this  Court  will  give  effect  to  them,  as  made 
by  Persons  having  vested  in  them  the  absolute  Interest 
in  the  Property.  A  Lease  for  years  by  a  Tenant  for 
Life  or  in  Tail  is  bad  against  a  Remainder-man,  because 
they  have  not  dominion  over  the  whole  Estate,  but  here 

(6)  See  Co.  Litt  395.  ((QSeeGoodrightv.Strathau, 

(c)  Dougl.  50.  Dougl.  53,  Edn.  3. 
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1818,  ^^  T^^^^PP^  VP^9  ^]^^^l^^^Y  PP^|3^?^4  9f  f^^*^^  J^^^T 

! — ^r '     hold  JEstates ;  Mid  therefore,  rather  tjiap  U^at  th^  }^^f^ 

^jffs  shQuld  ]}e  yold,  a  Court  of  Eq^ity  yvpuld  cpnBi4,er  t^^pip 
P*  good,  aii4  a9  derived  out,  not  of  ^he  Power,  but  (^ 

AST  J!y..f  ^^-j,  absolute  Interest.  Supposing  tl^^t  by  th^  sjfip^ 
andotheii.  ^^  9^  ^^lY  t'^??^  l.eases  a^fjB  bad,  yet.  as  thpy  werp 
granted  by  Trustees,  the  Cpi^rt  will  support  them  as 
»gainst  theif  Cestui  que  Trust.  The  letter  is  bound  by  the 
acts  of  fhe  forper.  An  act,  to  amount  to  a  breach  of 
Trust,  must  |)e  injurious  to  the  Ceftui  que  Trust.  Thp 
L^asQs  were  not  an  injurious  act,  or  a  preach  of  f  ru§t, 
in  th^  ^erious  sense  of  the  expression.  The  Leases 
^ere  good  i]i  every  respept,  c;xcept  not  being  fprma|. 
The  present  Plaii^tiff  came  of  age  in  i8p^,  an(l  ha^ 
ever  since  received  the  Rent.  I^e  mu^t,  (^urii^g  so  Ions; 
a  period,  l^ave  know^  |iow  and  wl^en  the  Leftses  ^^r^ 
granted.  H^  cannot  set  up  iterance,  of  the  Les^s^e^ • 
The  second  Lease  was  gr^^ted  after  G.  Bowe^  yiras  pf  ^g^. 
He  might,  )|vhen  of  age^  tiaye  called  upp^  the  Truf  tee§  to 
convey;  but  not  dqins  so,  he  must  b^  cqusidere^l  t^ 
approving  of  their  acts.  This  Lease  was  not  an  in- 
jurious one.  It  h^d  all  t]ie  ^^quisite^  of  a  good  Lease 
except  foiniality. 

Mr.  Blackburnej  for  th^  T^q^f  5. 

Solicitor  Gtjnfral,  Mr.  Be^U,  ^d  l^^  J^hillif^^,  for 
the  LoTi4on  J)ock  Po^^pa^ny  :-7- 
Tpie  Jjondqn  Dock  Copipany  are  Pi^rchas^^  tpr  a 
yaluab  e  Consideratiou.  'Jlie  ^-eas^s  are  ffpp^  ^t  ^y> 
the  TVyst^e?  paying  a^^  ^bsohtQ  Int^^es^t  ia  thjB  ?co- 
perty,  nor  can  they  be  avoided  in  Equily,  unkss  as  a 
breac^  of  Trust.  Bjut  a^  breach  of  T?us.t  nf  ajr  b.^  waived 
by  the  Ceftu%  gie,  Trtjsfr^  and  here  the  ac^o^  ^  C^^ 
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qye  Thai  mttfll  be  eonsid«red  m  having  wfliv^  H.  Fm 

Mny  years  paet  the  Rent  has  been  teeetved  on  tlte^e 

Leaeee ;  the  present  Plaintiff  has  receiTed  it  for  liihe        ^^^ 

]r«ars.   There  wet  no  liit{^(nidenee  in  the  Leaene.  Th^  ^^^  ^^ 

charge  that  Finee  were  taken  ie  abandened.  Wj^-^ift-t^eitxtf 


Mr.  Jbrm  wae  etopped  in  his  reply  by 

The  Vice-Chancbllok  : — 
These  Leases  cannot  be  supported.  At  Law^  where 
the  Person  who  has  the  limited  Power  has  also  the  whole 
legal  Interest,  a  Lease  not  according  to  the  l^ower  will 
be  supported  by  the  estate  of  the  Lessor.  But  if  the 
absolute  legal  Interest  be  on  a  Trust  for  the  benefit  of 
another,  and  a  limited  power  of  leasing  be  given  to  the 
Trusteei  then  a  Lease  not  according  fo  :the  Power, 
though  good  at  Law  in  respect  of  the  legal  e^state  of' 
the  Trustee,  wiQ  be  bad  in  Equity  as  a  breach  of '&U8t. 
These  Leases  are  therefore  plain  breaches  of  Trust ;  one 
of  them  being  a  reversionary  Lease,  and  the  other  being 
made  after  G.  BowesltBd  attained  his  age  of  twenty-one 
and  when  the  power  to  lease  had  determined. 

It  has  \»&e»  9fg&e&  An^  »  €e0tif  fK  Trtat  cannot 
complain  here  that  the  Trustee  has  exceeded  his  autho- 
rity, unless  he  proves  that  he  has  in  consequence  sus-* 
tained  some  positive  injury:  tuty  opinion*  is,  that  where 
Trustees  depart  from  the  rule  of  conduct  prescribed  to 
theniy.  neither  they  northose  who  claim  under  them  widl* 
notiae,  can  in  any  case  sustain  an  interest  so  derived, 
as  .against  their  Cestui  que  Trusts ;  and  that  tUe  Cestui 
que  Trusts  are  not  called  upon  to  prove  actuaT 
it^nvyJ 

It  is  said,  that  the  Plaintiff  having  received  the  Rent' 
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for  nine  yeant,  has  precluded  himself  from  eqpiittible 
relief  in  respect  of  the  Leases^  if  he  were  otherwise 
entitkd  to  it.  If  the  Plaintiff,  when  he  succeeded  to 
East  London  ^^  Property,  had,  with  full  knowledge  of  the  iippec- 
Water-works  fection  of  the  Leases,  and  in  consideration  of  the  De- 
and  others.  fendants  agreeing  to  continue  Tenants,  consented  to 
leave  them  undisturbed,  that  would  have  amounted^ 
not  to  a  confirmation  of  the  Lease,  because  he  could 
not  confirm  for  those  who  stood  behind  him,  but  to  an 
Agreement,  by  which  I  should  have  held  him  bound 
for  his  life,  if  the  Leases  continued  so  long.  But  it  is 
plain  that  this  Plaintiff,  during  the  receipt  of  the  Rent, 
was  wholly  unaware  of  the  imperfection  of  the  Leases. 
The  Plaintiff  however  ought  to  have  looked  into  his 
rights ;  and  as,  by  his  negligence  to  obtain  information 
with  respect  to  them  and  to  assert  them,  the  Lessees 
may  have  been  led  to  expenditure  on  the  Premises,  the 
benefit  of  which  they  will  now  lose,  I  shall  not  direct 
an  Account  beyond  the  filing  of  the  Bill,  nor  shall  I 
give  the  Plaintiff  Costs. 


PICKARD  V.  ROBERTS. 

5th  November. 

Wife  cannot,  T  H I S  was  the  Petition  of  the  Plaintiff  Mary  Pickard, 
by  ameht  in  ^^j  jj^/^j  Milner,  and  Maria  his  Wife,  late  Maria 
Court,  ^t,  in  jj   ^^^^ 

J.        .  '  "^  One  Richard  Ward,hy  his  Will,  gave  certain  personal 

Interest  in  '         Estates  to  Trustees,  upon  Trust,  to  lay  the  same  out  in 
personalty. 
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the  FnndBy  and  to  pay  the  annual  produce  thereof  to 
his  Wife  the  Petitioner  MaryPickard  for  her  life ;  and 
after  her  decease,  in  Trust  for  all  his  Children  by  her 
who  should  attain  twenty-one,  equally  to  be  divided  h^ 
tween  them.  The  Testator  at  his  death  left  three 
Children,  one  of  whom  was  the  Petitioner  Maria  Milner. 
Mary  Pickard  made  a  Gift  of  her  Life  Interest  to  Ralph 
Milner  her  Son-in-Law  (a),  and  the  object  of  the  Peti* 
tion  was,  that  the  Reversionary  Interest  to  which  Maria 
Milner,  who  had  attained  twenty-one,  would  be  entitled 
on  the  death  of  her  Mother,  might  be  paid  to  her 
Husband  R.  Milner;  the  other  Petitioners,  Mary 
Pickard  and  Maria  Milner,  consenting  thereto. 

Mr.  Bell,  in  support  of  the  Petition,   mentioned 
Richards  Y.  Chambers  (Jb). 

Mr.  Agar,  and  Mr.  R(yapell,xontra*, 

The  Vice-Chancelloe  : — 
My  opinion  is,  that  a  Wife  by  her  consent  in  a  Court 
of  Equity,  can  only  depart  with  that  Interest  which  is 
the  creature  of  a  Court  of  Equity, — the  right  which 
she  has  in  a  Court  of  Equity  to  claim  a  provision,  by 
way  of  Settlement  on  herself  and  Children,  out  of  that 
Property  which  the  Husband  at  law  would  take  in.pos- 
session  in  her  right.  Her  Equity  arises  upon  his  legal 
right  to  present  possession*  This  principle  has  no 
application  to  a  Remainder  or  Reversion:  when  the 
Remainder  or  Reversion  falls  into  possession,  then  the 
Equity  arises.  If  the  Wife  by  her  consent  could  pass 
a  Remainder  or  Reversion  in  personal  Property  to  the 
Husband,  she  would  not  only  part  with  a  future  possible 
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(a)  This  fjEkct  was  admitted, 
but  not  stated  in  the  Petition. 


(h)  10  Vet.  580. 
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Equity,  but  with  her  ohtnce  of  po8s«aifif  tha  yfAiolt 
xPropertjr  by  surviving  ber  Huftband;  and  to  give  tbis 
effect  to  her  consent^woiddmeke  it  aoelogotts  to  a  fine 
at  law,  with  respect  to  real  Estate,  a  principle  ahwaye 
disclaimed  in  a  Court  of  Eqmty.  A  Court  o£  Equi^  in* 
terferes  to  proteet  the  Property  of  the  Wife  against  tbe 
legal  rights  of  the  Husband,  and  vriH  never  lend  itself 
as  an  instrument  to  enable  tbe  Husband  to  aeqotre  a 
right  in  tbe  Wife's  peraoeal  Property,  which  he  can  by 
no  means  acquire  at  law. 


loth  Nov. 


EPRIDGB  V.  EPRIDGE  and  Others- 


of  England  are  ^^  ^^  ^^^  ^^  Bank  of  England  were  made  Parties 
tmnectstarUy  Defendants,  and  on  their  Costa  being  aekeA  for,,  the 
made  Parties  to  Vice'ChanceUar  observed,  they  were  necessary  Parties, 
a  Smt,  the  relief  ^  ^  piscQvery  was  SQugbt  ftom  them  which  could  not 
^obta'  hie  '  ^*^^^*s®  ^®  ^^^»  ^^*  ^*^  whenever  they  were  un- 
mder  the  Stat,  necessarily  made  Pai:tres>  as  in  the  Ca^es  provided  for 
39  and  40  Geo.  by  the  39  and  40  Geo.  Ill,  c.  30,,  he  should  dismiss  the 
niy  the  BUI  witf  BiU  as  to  them  with  Costs>  to  be  personally  paid  By  the 

^  .    ^       . .  PlaintiiBTs^  the  Statute  being  otherwise  rendered  use- 
agatnstthem  tnth  ,       ,  v  ^ 

Costs,  to  be  per-   ^^^W^ 

eondlbf  paid  by 


the  Plaintifs. 


(a>  hiSiPsamkeii  v^Xorth^ 

Qktm/^lkir  expraised-his  (egret 
that  thsi  Bank  of  England  were, 
so  often  unnecessarily  mads 
Parties.  In  7%ffipib  v:  Btmk 
sfiBngflmdf  «VsB.  77O)  #19 
Lord  Chancellor  determined 
that  a  JDemtrrrerby  the  BatA  of 
England  would  net  hold,  though 


ha(retbe«elisf  pnifad 
i^^pimt  thei»  mght  ha«e  bees 
ebtaiaed  bj-  an  applicatios 
UR4er  the  Act;  the  Act  not 
restraining  a  PlaintifF  from 
making  die  Bank  Ptirties;  See 
fkBioAt^ffmey^  Geim^v.  <$to£s 
mentioned  in  the  Note  to  that 
Cine,  and'  afso  JUbundreH  r. 
JKInisc/^fi^  there  mentioosd* 


CASES   IV   (MAVOB^Y.  3S, 


STVART  w4  y«.  «•  1*0)4  VwHHUit  KIEKWAU« 
ANVA  ICARIA  bit  Wif»,  WaUAlil  J.  FAUZU 
6AVQEV,  ftBd  906EET  TALBOT. 

rrj  10th  Nor 

1  HIS  was  a  Stdt  by  a  BftUiner  and  her  Husbiui^ 

against  |i>s  BafendaatSy  tha  Bill  stating  an  acaaptwaea  j^r 

gf  a  Bill  of  EoEcfeange,  drawn  for  88»'-  M«-  W.  pay.  rated  fr^^ 

able  at  eigh^an  months^  with   Intereft,  by  fhe  Dsi-  Husband^  and 

fendant  Viscountess   Kirkwall^  which  Bill  was   dis-  ^"^^g  (^  separate 

honottrad;    ai^d  fiirtfaar  stating,   that  in    1814,   and  f^^^' 

av«r  since,  the  Viscountess  lived  sepitfatp  fre»  her  ^^/^  by  accept- 

llusband;   and   that  a  separate  naint^iaaee   er  an^  ingaBiilof 

nual  Sum  of   1,600/.  was,  by  a  D^d  executed  by  Exchange. 

the  Viscount  and  his  Wife,  on  the  one  part,  and  Savory 

and  Talbot,  IVustees,  of  the  othep  pait,  seaured  to  her, 

which  was  duly  paid  quarterly;  wjippaying^  that  an  ae^ 

count  Etiight  be  decreed  to  be  t(\ken  of  what  is  dae  and 

owing  from  said  Defendants   WiUiam  Jame&  Fawsia 

Savory  and  Robert  Talbot,  m  respeet  of  said  Annuity  of 

1,600/. ;  and  that  the  said  last  named  Defendants  might 

be  decreed  to  pay  and  satisiy  the  said  de^iand   of 

Plaintiffs  from  and  out  of  what  shall  appear  due  from 

^m  m   taking  j^e   said   ^t  ii^e^^i.9^4  Amount, 

so  far  as  the  same  will  extend,  and  to.  ]^  ^d  satisfy 

the  residue  of  the  said  debt  or  demand  of  Plaintiffs  out 

of  the  fiiture  growing  payVJuei:^  of  tbe.  m^  Annuity 

fcomtinie  ta  time,  as  tilte  same  shall  bep(^^i^  (jbiM^  ^nd 

payable,  vuttt  t^  debt  of  Pl%inliffs.  s^  b»  duly  ygii 

and  satisfied  j;  and,  if  necessary,  that  it  may  be  referred 

to  ^ne  of  the  liasters  of  the  CoukI  of  Chancery^  to 

ascertain  the  amount  of  the  said  debt  ikie  to  Plaintiffs ; 
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that  the  said  Defendants  William  James  Fauzia  Sa^ 
vary  and  Robert  Talbot  might  be  resteained  by  the 
Injunction  of  this  honoarable  Court  from  paying  to  the 
said  Defendant  Viscountess  Kirkwall,  or  to  any  Person 
or  Persons  for  her  use,  any  sum  or  sums  of  Money  re- 
ceived by  them  or  either  of  them,  on  account  of  the 
said  Annuity  of  1,600/.,  or  any  of  the  future  growing 
payments  of  the  said  Annuity ;  and  that  the  said  De- 
fendants Viscount  and  Viscountess  irirA»£Mi0  might  be  in 
like  manner  restrained  from  instituting  any  proceeding 
to  compel  the  payment  of  the  same  or  any  part  thereof. 


The  facts  of  the  Case  were  admitted  by  the  Answers, 
and  the  only  question  made  was,  whether  Viscountess 
Kirkwall  could  affect  her  separate  Estate  by  accepting 
a  Bill  of  Exchange. 

Mr.  Bell,  and  Mr.  Abercromby,  for  the  Plaintiffi, 
cited  Hulme  v.  Tenant  (a),  BuUpin  v.  Clarke  (jb),  and  what 
the  Lord  Chancellor  says  in  Parker  v.  Wey  (e) ;  and  said 
this  Case  was  distinguishable  from  Greatly  y.  Noble  (d), 
where  no  Security  had  been  given. 

Mr.  Home,  contra,  for  Viscount  and  Viscountess 
Kirkwall, 

Mr.   Sidebottoni,    and   Mr.  Plackbume,   for    the 
Trustees. 


The  Vice-Chancellor  : — 
I  had  occasion  to  consider  this  doctrine  fully  in  the 
case  of  Greatley  ▼.  Noble.    I  then  was,  and  now  am  of 


(«)  1  Bro.  C.  C.  16. 
(d)  17  Yes.  305. 


(c)  11  Ves.  ssOy&c. 
(rf)  Ante,  p.  79. 
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opinion,  that  a  Feme  Covert  being  incapable  of  contract, 
this  Court  cannot  subject  her  separate  Property  to  gene- 
ral demands.  But  that,  as  incident  to  the  power  of 
enjoyment  of  separate  Property,  she  has  a  power  to 
s^ppoint  it,  and  that  this  Court  will  consider  a  Security 
executed  by  her,  as  an  appointment  pro  tanto  of  her 
separate  Estate.  Let  the  Decree  be  according  to  the 
Prayer  of  the  Bill. 

[Note. — On  the  coming  in  of  the  Answers,  the  Plain- 
tiffs, on  the  26th  November  1818,  applied  to  the  Lord. 
Chancellor  for  an  Injunction  to  restrain  Lord  Kirktoall 
and  the  two  Trustees  from  paying  to  loidy  Kirkwall,  or  to 
any  Persons  except  the  Plaintiffs,  the  Money  then  due 
or  thereafter  to  become  due  in  respect  of  the  said  an- 
nual Sum  of  1,600/.,  until  the  debt  due  to  Plaintiffs,  i^d 
all  Interest,  Charges,  Costs  and  Expences  incident 
thereto,  should  be  paid ;  and  that  Lady  Kirkwall  might 
be  restrained  from  receiving  the  same ;  and  that  Lord 
Kirkwall  and  the  Trustees,  or  some  or  one  of  them, 
might  be  directed  to  pay  the  same,  as  it  became  due, 
into  the  Bank,  in  the  name  and  with  the  privity  of  the 
Accountant  General,  in  Trust,  in  this  Cause.  Upon  the 
coming  on  of  this  Motion,  and  after  hearing  Mr.  Leach 
and  Mr.  Heald  for  the  Plaintiffs,  Sir  Samuel  Romilly 
and  Mr.  Home  for  Defendant,  Lord  Kirkwall,  and 
Mr.  Hart  for  the  Trustees,  the  Lord  Chancellor  made 
the  Order.] 
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lift  <fov.  This  was  a  Blll  filed  for  a  Legacy  of  ty)ot.;  and  by 
•  A  Wi^  of  the  Decree  on  the  lath  May  1817,  Ae  Defendant  was 
ExtaUum  of  an  directed  to  pay  to  the  Plaintiff  the  Sum  of  300/.  to- 
/or  fljf-  gether  with  Interest  thereon,  after  the  rate  of  four  .per 
«!ur  iuued.  ^  o«**'> ^^^ ** 7* May >8i3;  an* it wasreferred t*the 
qficrwaris  an  M^Oer  fo  od^date  tHer  Interest;^^  atfd-  the  Defendant 
Attachment,  #w  divdttdd  tb  pay  the  Gosta  of  tiie  Snk^i  fty  b^  taoB^ 
upon  viMch  the  \^  tke^  JtfttMVK 
Defendant  twu 

taken,  and  he  The\9fa«/eryby  his  Report,  44th  December  1817,  oer- 
paid  the  Money,  ^jg^  ^j^  ^j^^^  ^^,^  j^^  ^^  ^^  Plaintiff,,  for  Principal, 

fhmml X  I*»<^*^»*^^*^*^  L«g»cy,r36a /.  «d  for  Costs  ngi- ;  which 
a  referenced  lUport  wa8«atosokite>sr  confiimedv  by  Order,.  igthFeb. 
f  ike  Matter,  to     l**** 

tax  the  subtt-  ,_  x        -  * 

quent  Coitsy  and      ^  demand  was  made  for  the  Principal,  Interest  and 
that  *the  Defend'  CobU,  but  the  same'  not  l>ein^  ^aid,  an  Attachment 
ant  might  be       issued  for  the  Costs,,  and  the  same  were  afterwards 
ordered  to  p(^      Mid. 
such  Co9tSy  but    '^ 

^^  ^^^  ^  fBcTD^KK^iidfhtfi^'^fi'j^etl  tf  defihiUV^tlme  for  flie  , 
jjayhiflif  6f  tie  ?Hflcl]p«'  aii J  Tiiteireit,  a  sKorf  Order" 
war  obtaitf^d*,  dir^dting^  thtf  ifaymerit  withih  a  month' ; 
but  not  being  paid,  a  Writ  of  Execution  of  the  Order 
was  served  on  the  Defendant,  and  afterwards  an  At- 
tachment issued,  and  the  Defendant  paid  the  Money. 

Mr.  Roupell  now  moved,  that  it  might  be  referred  to 
the  Master  to  whom  the  account  and  matters  in  this 
Cause  stood  referred,  to  tax  the  Plaintiff  this  subsequent 
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Costs  of  the  Suit,  and  that  the  Defendant  might  bt 
ordered  to  pay  such  subsequent  Costs  when  taxed. 

The  VlCErCHANCELLOR: — 

There  is'no  mention  of  Costs  in  the  Writ  of  Execution 
of  the  Order,  and  tf  oa  isBtnfitg  the  Writ  the  Money  is 
paid^  tha  Costii  ai»  bofHe  by  t&e  Party  isvaiiig  the 
WEit(a),  but  Vfhiu  the  JDefendtot  wte  takefr  on  Iks 
Attachment  £oc  not  obeying,  the  Writ  of  Exacmtiof^ 
yoi4  mi^t  have  insisted  on  havinj^  tiie  Costs  befbsa  he 
was  liberated.  By  accepting,  the  PrinciQal  and  Interest 
only,  and  discharg^ghim,  you  have  lost  your  daunts 
Costs  (5). 
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(a)  STeeTum.  and  Vcn.Pract 
^dditvNbte-,  Blfi.  4. 

^  Ul  aeens  tbst:  wlnn^  the 
Dffendftnt  waain  custody  h^oo* 
the  Attachment)  ».  Motion 
should  have  been  made  to 
rtiir  itr.to  a  Matttr  Qrcom- 
pato  tlks  Intense  •»  tHr  piiiiM 
ci^  Su«.  dnii  fmn  the  data 


of  his  Heport  and  the  Costs 
of  *e  Pnjceedfagsf  tor  enforce 
dM'  €^ller,  sold  tfiaC^tHh^  V^ 
feadflDt'Sfaodd  Mrf^berlibSitftfd 
until  the  Brincipalaad  lotirest^ 
together  with  the  ^tibsequtnt 
Interest  and  Costs,  were  paid. 
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GENERAL     ORDER. 


LORD  CHANCELLOR. 

AagQftt  81.  Whebbas  it  hath  been  hitherto  the  Ptactice  on 
the  Petition  of  the  Bankrupt,  with  the  Consent  of 
the  Creditors  who  have  proved  Debits  under  the 
Commission,  to  issue  a  Supersedeas  on  a  Petition 
presented  after  the  first,  and  before  the  second 
Meeting,  and  in  some  Gases,  when  the  petitioning 
Creditor  alone  may  have  proved  his  Debt,  and 
signed  such  Consent,  with^mt  the  concurrence  in 
or  knowledge  of  such  proceeding  by  the  greater 
number  of  the  Credit(»rs  :--^I  do  therefore  Order, 
That  in  future '  no  Commissuion'shall  be  superseded 
on  the  ground  of  such  Consent  of  all  the  Creditors 
who  shall  have  proved  their  Debts,  having  been 
given,  until  aftw  the  second  Meeting  :  And  I  do 
further  Order,  That  on  the  Commissioners  being 
latisfied  at  the  second  Meeting"  that  a  Petition  wfll 
be  presented  for  superseding  the  Commission,  widt 
the  consent  of  all  the  Creditors  who  shall  have 
proved  Debts,  that  the  Commissioners  do,  in  such 
case,  adjourn  the  choice  of  Assignees  to  some  future 
diy,  in  order  to  give  the  opportunity  of  presenting 
such  Petition  for  a  Supersedeas  in  the  manner 
hitherto  ^customed. 

END    OF    FART    II. 
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VICE-CHANCELLOR. 


cox  17.  allinghaM. 

13th  UoV, 


W  HEN  a  Catise  stands  over,  with  liberty  to  amend,       W]^  a  Cause 

paying  the  Costs  of  the  day,  and  the  Plaintiff  does  not  stands  over^  with 

amend  within  a  reasonable  time,  a  Motion  may  be  made  "^^^^  amend 

that  the  Plaintiff  shall  amend  within  a  limited  time,  and  ^  .    V      ^^ 

the  Vice-ChanceUor  said  tKe  Plaintiff  ought  to  pay  the  necessary  that 

Costs  of  such  Motion,  it  being  by  the  Plaintiff's  default  the  Flmntiff 

that  the  Motion  became  necessary.      In  this   Case,  shmM  amend 

however.  Costs  were  not  given,  as  the  Notice  of  Motion  ««*^^«'» «  '^7*.^^^^ 

.,    '  ^    n    .  time, the  Tlmnhff 

was  silent  as  to  Costs.  ^^^^  ^^^  ^^^  ^ 

Much  Motion, 
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1818. 

FOSTER  V.  DEACON. 

13th  Nov. 
The  completion  Jl^Y  an  Agreement,  16th  of  October  1815,  the  De- 
of  a  Contract  fendant  agreed  to  sell  ta  the  Plaintiff  certain  Lands,  and 
being  delayed  for  that  the  Purchaser  should  take  the  Rents  and  Profits 
three  years  by  from  Michaehnas  then  last,  and  that  Interest  at  five 
difficulties  m       pg^  ^^j^^^  ^^  ^g  PuiTchase  Money  should  be  paid  from 

Vendor  held  ac-  *^^^  ^^^  ^^^  ^^  Purchase  should'be  completed.  The 

countable  for  a  Lands  were  then  and  still  were  in  the  possession  of  the 

deterioration  of  Defendant.    A  Decree  was  obtained  for  a  specific  per- 

the  Land  during  fonnance  of  the  Agreement,  and  the  usual  Reference 

P^''**^  made  as  to  Title. 

A  Motion  was  now  made  on  behalf  of  the  Purchaser, 
that  it  might  be  referred  to  the  Master,  to  whom  the 
Cause  stood  referred,  to  inquire  and  stat^  to  the  Court 
what  abatement  ought  to  he  made  out  of  the  Purchase 
Money,  for  or  in  respect  of  the  deterioration  in  value 
of  the  Premises  since  the  Purchase,  and  that  the 
Muster  might  be  at  Uberty  to  state  in  his  Report  any 
special  circumstances  that  he  might  think  proper. 

In  support  of  the  Motion,  affidavits  were  filed  to 
show  the  deterioration  of  the  Premises.  Other  affida- 
vits were  made  in  answer. 

There  were  two  other  Motions  by  different  Pur- 
chasers, to  the  same  effect. 

Mr.  Barber,  in  support  of  the  Motion. 

Mr.  Heald,  for  the  Trustees. 
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Mr.  Wetkerell,  and  Mr.  Roupett,  for  the  Vendor. 

The  Vice-Chancellob: — 

If  a  Purchaser  is  kept  out  of  Possession  for  Three 
years^  by  difficulties  in  the  Title,  and  the  Land  during 
that  time  remains  imcultiyated  and  otherwise  deterio* 
rated,  it  is  obvious  the  Purchaser  cannot  have  what  he 
agreed  to  purchase,  but  Land  diminished  in  value.  If 
there  had  been  wilful  waste  by  the  Vendor,  I  should 
have  had  no  hesitation  in  making  him  answer  for  the 
same  out  of  the  Purchase  Money,  but  there  is  no  wilful 
waste  in  this  Case ;  it  is  waste  occasioned  by  negli-^ 
gence;  and  being  so,  when  this  Motion  came  on  before, 
I  thought  it  necessary  it  should  stand  over,  to  ascer- 
tain, to  whom  the  delay  in  completing  the  Purchase  was 
attributable.  The  Affidavits  do  not  make  out  that  the 
Purchaser  could  at  any  time  with  propriety  have  ac^ 
cq[>ted  the  Possession.  An  offer  of  interim  Possession 
wad,  indeed,  made  by  the  Vendor,  but  the  Vendee  wa9 
not  bound  to  accept  it,  nor  could  he  prudently  accept 
ity  whilst  tlie  Title  was  questionable. 

Part  of  the  deterioration  seems  attributable  to  the 
conduct  of  a  Tenant  whose  lease  has  expired,  but  the 
Vendor  is  answerable  for  his  Tenant. 

I  do  not  sift  the  Affidavits  as  to  the  deterioration  of 
the  Land.  It  is  enough  to  say,  they  are  sufficiently 
strong  to  justify  a  reference  to  the  Master.  Let  it  be 
referred  to  the  Master,  to  inquire  whether  the  Lands  or 
Hedges  and  Fences  of  the  Estate  have  suffered  any,  and 
what,  deterioration,  and  to  what  amount,  by  unhusband- 
like  conduct  and  mismai\agement  of  the  Lands,  since 
oca 
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propriety  sometime  hence,  if  my  life  should  be  spared, 
than  at  present,  on  acc'onnt  of  my  property  being  out- 
standing, not  capable  of  being  so  accurately  estimated 
as  I  could  wish;  and  in  all  other  respects  I  confirm  my 
said  Will." 

The  Testator  died  on  the  nth  August  1816,  leaving 
assets  sufficient  to  answer  the  Plaintiff's  claim ;  and  the 
Defendants,  Davidion,  D^ell  and  Shaw,  proved  his 

wm, 

Nathaniel  Bogle  French,  the  Plaintiff's  late  Father, 
died  on  the  9th  December  1817,  without  having  ob- 
tained his  Certificate  under  his  Bankruptcy,  leaving  the 
Plaintifi^  his  only  unmarried  Daughter,  in  distressed 
circumstances  and  without  any  property,  and  Three 
unmarried  Sons,  one  of  them  an  infant* 

At  the  death  of  the  Testator,  N.  B.  French  had  an- 
other daughter  who  was  unmarried,  but  who  afterwards 
married  the  Defendant  WilUam  Law,  a  short  time 
before  the  death  of  her  Father,  Nathaniel  Bogle  French. 

The  Testator  in  his  life-time,  and  Elizabeth  Firench, 
paid  the  sum  of  300/.  to  the  Plaintiff's  Father,  on  the 
6tli  July  1817,  being  the  first  quarterly  payment  of  the 
Annuity.  The  Prayer  of  the  Bill,  was,  that  the  Trusts 
of  the  Fourth  Codicil  as  to  the  Annuity  of  600/.  might 
be  established,  and  that  the  Plaintiff,  as  the  only  un- 
married Daughter  of  the  said  Nathaniel  Bogle  French 
deceased,  might  be  declared  entitied  to  the  whole  of 
the  Annuity  of  600  /.  for  her  own  use  and  benefit,  du- 
ring so  long  as  she  should  remain  unmarried ;  and  that,  if 
necessary,  the  Defendant  Elizabeth  French  might  be 
decreed  to  appoint  the  ^hole  of  such  Annuity  to  the 
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Plaintiff;  asd  that  an  account  might  be  taken  of  what 
was  due  to  the  Plaintiff;  and  that  the  Defendants  the  Exe- 
cutors might  be  decreed  to  pay  the  same  to  the  Plaintiff, 
out  of  the  Testator's  personal  Estate  and  Effects  not 
specifically  bequeathed ;  and  that  a  sufficient  part  of  the 
Testator's  Estate  and  Effects  might  be  set  apart  for  the 
purpose  of  securing  the  due  and  punctual  payment  of  the 
.  said  Annuity  of  600  L  to  the  Plaintiff,  or  for  her  benefit. 

Tlie  Defendants,  Davidson,  Deffett  and  Shaw,  by 
their  Answers,  admitted  assets,  according  to  their  pre- 
sent state,  sufficient  to  pay  the  Annuity.  They  further 
stated,  that  the  Defendants  Augustine  Bogle  French  and 
James  Bogle  French,  are  now  placed  in  situations  wholly 
different  from  that  which  the  Testator  C9ntemplated  at 
the  time  of  making  his  Fourth  Codicil,  and  that  in  con- 
sequence, Elizabeth  French,  before  and  since  the  death 
of  the  Testator,  gave  notice  of  her  intention  to  discon- 
tinue, and  she  has  in  fact  discontinued  the  payment  of 
the  Annuity  of  600/,;  and  they,  by  their  Answer, 
insisted  that  the  bequest  of  the  Annuity  by  the  Tes- 
tator, was  either  altogether  vo^d  from  the  uncertainty 
of  the  expressions  used  by  ijie  Testator,  or  that  incon- 
sequence of  the  discontinuance  of  payment  by  Eliza- 
beth  French,  and  of  the  events  which  have  occurred,  and 
partiqularly  of  the  death  of  Nathaniel  Bogle  Frpicfi,  and 
the  alterations  in  his  family,  the  Annuity  is  no  longer 
payable ;  and  that  the  payment  of  the  same  has  become 
both  unnecessaiy  and  inexpedic^nt,  and  that  jthe  same 
ought  not  now  to  be  paid  by  the  Defendants,  or  at  least, 
that  a  proportion  only  of  the  sum  is  now  payable ;  afid 
that  in  all  events,  the  same  or  any  part  thereof  is  only 
payable  as  long  as  the  produce  of  the  Estates  of  WiU 
Uam  Jachon,  Esq.  continues  to  be  consigned  to  the 
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houBe  of  John  Deffell  and  ^oit^  which-consignments  tbe 
said  Elizabeth  French  is  at  liberty  to  direct  to  any  oth«r 
house  whenever  she  pleases. 

Elizabeth  Bogle  French,  by  her  Answer,  insisted  that 
the  payment  of  her  proportion  of  the  Annuity  of  600/. 
was  on  her  part  merely  voluntary,  and  that  her  propor- 
tion was  determinable  at  any  time,  at  her  pleasure ;  and 
that  in  consequence  of  the  conduct  of  some  part  of  the 
late  Nathaniel  Bogle  French's  family,  and  of  alterations  in 
the  same,  she,  during  the  ]i£e  jq(  Nathaniel  Bogle  French, 
gave  notice  of  her  intention  to  discontinue  the  Annuity^ 
and  had  since  actually  discontinued  her  proportion  of  the 
jfint  Anpuity  pr  AUowance;  that  since  the  Bank- 
ruptcy of  Nathaniel  Bogle  French,  the  consignments  of 
the  Estate  of  the  Defendant's  late  Father  have  been 
made  to  «/«  Deffell  and  Co.,  but  that  she  has  a  right  to 
cause  the  consignments  of  the  Est9.te  to  be  made  to 
any  other  mercantile  house. 

James  Bogle  French,  (one  of  the  Sons  of  Nathaniel 
Bogle  French  deceased)  by  his  Answer,  claimed  to  be  en- 
titled to  one  fourth  part  or  share  of  the  Annuity  of  600/. 
bequeathed  by  the  Testator  Richard  Shaw. 

Augustine  Bogle  French  (another  Son  of  Nathaniel 
Bogle  French  deceased,)  hj  his  Answer,  claimed  another 
fourth  part  of  the  Annuity  bequeathed  by  the  Testator. 

The  Infant,  Augustine  Bogle  French,  (another  Son  of 
Nathaniel  Bogle  JrencA  deceased,)  submitted  his  interest 
to  the  protection  of  the  Court. 

JVilUam  Law,  and  Letitia  Bogle  Law,  his  Wife,  by 
their  Answer,  claimed  to  be  entitled  in  her  right  to  on9 
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fifth  part  of  the  Annuity  given  by  the  Testator  Richard 
Shaw. 

Sir  A.  Pigott,  and  Mr.  Baithby,  for  the  Pkintiflf  :— 
The  first  part  of  the  Codicil  is  mere  recital,  and  then 
follows  the  legatory  disposition.  The  Annuity  is  given 
80  long  as  the  consignments  of  the  Estates  were  made 
to  Deffell  and  Co^j  French  the  Father,  and  his  unmarried 
Children,  took  a  Joint  interest;  after  his  death  it  sur- 
vived to  his  Daughters.  So  long  as  French  the  Father 
lived,  he  was  permitted  to  receive  the  whole  Annuity ; 
aft^r  his  death,  one  of  his  daughters,  the  Defendant 
Mrs.  Law,  married ;  she  is  therefore  no  longer  an  un- 
married Child,  or  entitled  to  claim  any  thing  except 
what  she  might  be  entitled  to  upon  the  death  of  her 
Father,  and  her  marriage.  The  Plaintifi*ha8  continued 
unmarried,  and  is,  as  we  contend,  the  only  person  entitled 
to  claim  the  Annuity,  as  her  Brothers  could  never  have 
been  meant  to  take.  Two  of  them  had  attained  twenty- 
one,  and  must  be  supposed  capable  of  providing  for 
themselves;  but  supposing  they  are  included  in  the 
words  of  the  gift;,  Mrs.  ^rencA  may  appoint  the  Plaintiff 
to  take  the  whole,  and  the  Court  will  probably  direct  her 
to  do  so,  the  two  Sons  being  provided  for.  Mrs.  French 
was  not  bound  to  continue  her  bounty,  but  it  cannot  be 
said  that  the  continuance  of  her  bounty  was  the  condi- 
tion on  which  Shaw*B  L^acy  was  to  depend.  If  her's 
was  withdrawn,  there  was  more  occasion  for  Shaw*8. 
It  was  not  left  to  the  absolute  discretion  of  the  Execu- 
tors whether  they  should  continue  the  Annuity ;  their 
discretion  was  limited,  not  arbitrary.  They  were  to 
continue  it,  unless  it  was  ''  unnecessary,  inexpedient 
and^  impracticable :"  it  is  ''  necessary  and  expedient," 
because  the  Plaintiff*  has  no  other  means  of  support ; 
it  is  not ''  impracticable, '^  because  the  Executors  admit 
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The  ExecutofBaasign  no  reason  for  withdraw- 
ing this  Annuity.  The  Court  will  not  say  they  have  an 
absolute  discretionary  authority,  unless  compelled  by 
thewordsof  the  Will,  as  such  an  authority  would  be 
subject  to  great  abuse. 

Mr.  Bell,  for  the  Executors,  and  the  Counsel  for  the 
other  Parties,  were  stopped  by 

The  Vice-Chancbllok  : — 

lUs  Codicd  is  an  authority  to  his  Executors  to  pay 
to  Mrs.  jBog/e  French,  for  the  purposes  stated,  600  /.  a 
year  out  of  his  Residuary  Property,  so  long  aa  the 
produce  of  Mr.  Jackson's  Estate  should  be  consigned  to 
the  house  of  John  Deffell  4r  Son.  The  recital  explains, 
that*  he  was  partly  induced  to  give  this  authority  by 
Mrs.  French's  promise  to  contribute  the  same  sum,  but 
he  has  not  made  the  authority  dependant  upon  her 
perfoimanoe  4>f  that  promise.  The  Executors  are  to  ex- 
ercise theauthority,  unless  circumstances  shall  render  it 
'^umiecessary,  inexpedient  and  inipcacticable ;''  by  whidi 
must  be  meant,  *^  shall  in  tiieir  opinion  render  it  un- 
necessary, inexpedient  and  impracticable."  If  th^  had 
distinctly  stated  in  their  Answer,  that  they  had  not 
made  the  payment,  because,  using  their  best  discretion 
upon  the  subject,  they  had  come  to  a  conclusion  that 
circumstances  had  Tendered  the  payment  unnecessary, 
inexpedient  and  impracticable,  a  Court  of  Equity  could 
not  have  controlled  their  judgment,  unless  it  appeared 
that  they  had  acted  maldjide.  But  their  answer  states 
many  mixed  motives  for  their  refusal  to  pay  this 
annuity ;  and  it  is  plain,  that  they  have  never  simply 
addressed  themselves  to  the  sound  exercise  of  that 
discretion  which  the  Testator 'has  been  pleased  to  place 
in  them. 
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It  is  a  reasonable  cmjeotftre,  diat  the  Testator 
meanty  that  only  Brench  and  his  muaarried  Daughters 
should  take  this  Annuity ;  but  he  has  vsed  the  general 
ezpressiony  of  **  unmarried  Children.'* 

If,  however,  this  Annuity  be  continuedi  Mrs*  Bogle 
French  may  appoint  the  whole  of  the  Annuity  to  be 
paid  to  the  Plaintiff,  but  I  have  no  authority  to  direct 
her  to  do  so* 

Declare,  in  the  words  of  the  Will,  that  the  Annuity 
is  to  be  paid  so  long  as  the  Consignments  are  con- 
tinued, unless,  in  the  judgment  of  the  Executors,  oir- 
cumstances  shall  render  it  unnecessary,  inexpedient  and 
impracticable. — 

The  Costs  must  be  paid  out  of  the  Testator's  Estate. 
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TIDWEIX  V.  ARIEL  and  others. 

The  Bill  stated,  that  the  Plaintiff,  Stimiel  Tidwell, 
was  the  only  child  and  heir  of  Dorothy  Tidwell,  one  of 
the  Daughters  and  Legatee.of  David  Kirkby  -.—That  the 
Testator,  David  Kirkby ,  by  his  Will,  14th  October  1812, 
among  other  things,  gave  and  bequeathed  to  George 
Jackson  and  George  Mackareth,  two  of  the  Defendants, 
all  his  Bills,  Bonds,  Book-debts,  Goods,  Chattels,  or 
whatsoever  to  him  belonging  or  appertaining  at  his 
decease  (except  as. therein  is  excepted),  in  trust 
nevertheless,  in  confidence  reposed  in  then^  to  and  for 


Nov.  19th. 

A  Legacy  to 
A,  of  600  L  to 
be  paid  at  the 
end  of  one  year 
after  the  Testa- 
tor's  deaths  or  to 
her  respective, 
Heir^  held  to  be 
lapsed  by  the 
death  of  A,  in 
the  life-time  of 
the  Testator. 
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such  Uses,  Intents,  Ends  and  Purposes^  as^  lie  had 
thereinafter  mentioned ;  and  he  thereby  willed,  Qrdered 
and  directed  his  said  Trustees,  George  Jackson  and 
George  Mnckareth,  and  the  survivor  of  them,  and  their 
heirs,  to.pay  and  apply  the  same  in  payment  of  such 
legacies  as  he  had  thereafter  in  h^  said  Will  given  and 
bequeathed ;  and  after  giving  to  his  Wife  a  sum  of  200  /. 
to  will  and  dispose  of  as  she  should  think,  meet  at  his 
decease,  and  directing  his  said  Trustees,  George  Jacluon 
and  George  Mackareth,  and  the  survivor  of  them,  and 
their  heirs,  to  place  out  at  interest  and  invest  in  good 
security  the  sum  of  500/.,  and  to  pay  the  Interest 
thereof  to  his  Son  Miles  Kirkby  during  his  life,  the 
Testator  gave  and  bequeathed  to  his  Son  David  Kirkbt/y 
the  sum  of  300  /.,  and  he  also  gave  and  bequeathed  to 
his  Daughter  Elizabeth,  the  Wife  of  William  Ariel,  the 
sum  of  600/.,  and  also  to  his  Daughter  Jane^  the  Wife 
of  Richard  Derry,  the  sum  of  600/.,  and  also  to  his 
Daughter  Mary  Fenton,Widow,  the  sum  of  600 Z.,  and 
also  to  his  Daughter  Ann,  the  snm  of  300/.,  and  he  also 
gave  and  bequeathed  to  his  said  Daughter  DorotAy,  then 
the  Wife  of  Plaintiff,  T.  L.  Tidwell,  the  sum  of  600/.. 
and  also  to  his  Grandson  David  Kirkby,  Son  of  his  late 
Son  William  Kirkby  deceased,  the  sum  of  100/.,  and 
also  he  gave  and  bequeathed  to  Defendant,  George 
Mackareth,  the  sum  of  20/. ;  all  which  said  several  and 
respective  Legacies  the  said  Testator  willed,  that  they 
should  be  paid  by  his  said  Trustees,  at  the  end  of  one  whole 
year  next  after  his  decease,  or  to  their  several  and  respec- 
tive Heirs;  and  after  payment  of  all  his  just  Debts,  Fu- 
neral and  Testamentary  Expenses,  the  sum  of  500/, 
being  placed  out  at  Interest,  the  Legacies  by  him  therein- 
before given  and  bequeathed,  and  they  his  said  Trus- 
tees, George  Jackson  and  George  Mackareth,  and  the 
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SurviTor  of  them,  and  their  Heirs,  retaining  in  their 
hands  for  all  their  trouble,  loss  of  time  and  expences 
attending  the  said  Trust,  being  first  deducted  and  abated 
out  of  his  Efiects ;  the  just  Balance  that  might  then 
appear  in  his  Trustees  hands,  he  gave  and  bequeathed 
such  Balance  unto  his  said  Sons  and  Daughters,  share 
and  share  alike,  and  to  be  paid  unto  them  severally  and 
respectively  by  the  said  Trustees,  George  Jackson  and 
George  Mackareth,  and  the  Survivor  of  them,  or  their 
Heirs,  at  the  end  of  one  whole  year  next  after  his  de- 
cease, or  their  several  and  respective  Heirs ;  and  he 
further  willed,  that  after  the  death  of  his  said  Son 
Miles, Kirkby,  the  principal  sum  of  500/.  so  out  at  Inte- 
rest, should  be  called  in  by  his  said  Trustees,  and  the 
survivor  of  them,  and  their  Heirs,  and  should  be  paid  or 
divided  to  and  among  the  Children  of  his  said  Son 
Miles  Kirkby,  or  to  their  several  and  respective  Heirs, 
at  the  end  of  one  whole  year  next  after  his  said  Son 
MUes  Kirkby  9  decease ;  and  the  said  Testator  appointed 
the  said  Defendants,  George  Jackson  and  George  Macka^ 
re/A,  joint  Executors  in  Trust  of  his  said  Will,  desiring 
they  would  perform  the  same  as  near  to  his  intent  as 
they  could. 
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The  Bill  stated,  that  the  Testator  died  in  1814,  leav- 
ing David  Kirkby  the  younger.  Miles  Kirkby  and  Ann 
Kirkby,Elizabeth  the  Wife  of  William  Ariel,  JanetheWite 
of  RichardDerry,  and  Mary  Fenton,  his  only  Childrenhim 
surviving ;  David  KirkSy,  the  Son  and  Heir  of  his  deceased 
Son  William  Kirkby,  and  Plaintiff  Samuel  Tidwell,  the 
Son  and  Heir  of  his  said  Daughter  Dorothy,  yvho  died  very 
shortly  before  him : — ^That  George  Jackson  and  George 
Mackareth  proved  the  Will,  and  possessed  assets  suffi- 
cient to  pay  the  Legacies,  and  they  paid  several  Legacies^ 
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except  the  Legacy  of  Goal,  bequeadied  to  ilie  said 
DoT^hy  TidweUj  who  having,  as  before  mentioned^ 
died  a  few  weeks  before  the  death  of  the  Testator,  it 
was  alleged,  that  her  Legacy,  and  all  the  benefits  ex- 
pressed to  be  given  to  her  by  the  Will,  became 
therel^apsed ;  but  Plaintifi*,  by  his  Bill,  snbmitted,  that 
by  the  tme  construction  of  the  Testator's  Will,  none  of 
the  Legacies  or  Benefits  therein  given  or  mentioned 
to  be  given  to  his  Children,  could  be  held  to  have 
lapsed  by  their  death,  inasmuch  as  the  Testator  had  in 
his  said  Will  expressly  directed  his  Trustees  to  poy 
such  Legacies  and  Benefits  to  his  Children,  or  their  . 
several  and  respective  Heirs;  and  fturtherinnsted,  that 
upon  the  Testator's  decease,  although  the  said  Throthy 
Tidwell,  his  Mother,  vms  not  then  living,  yet  that  under 
the  circumstances  aforesaid,  of  the  Testator's  express 
declaration  of  his  intent  in  that  behalf  to  the  said 
George  Mackarethy  and  also  by  the  true  construction 
of  his  Will,  the  Legacy  of  600/.,  and  also  of  the 
share  of  the  Residue  therein  mentioned  to  be  given 
to  her,  took  efiect  nevertheless,  and  vested  in  him 
under  the  description  of  her  Qeir;  or  in  case  the 
Court  should  be  of  opinion  that  the  Testator  meant  by 
the  word  ''  Heir,"  with  reference  to  the  nature  of  the 
property  bequeathed,  rather  to  describe  or  denote  the 
personal  representatives  of  his  said  Legatees,  in  that 
case  the  Plaintiff*  John  Laiorence  Tidivell  submitted,  and 
insisted,  that  the  Legacy  and  share  of  Residue,  men^ 
tioned  to  be  given  to  the  said  Dorothy^  his  late  Wife, 
vested  in  him  as  her  AdministFator  and  personal  Re- 
presentative.   The  Prayer  of  the  Bill  was  accordingly. 

The  Executors,  by  their  Answer,  admitted  assets,  and 
submitted  to  act  as  the  Court  should  direct. 
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Ann  Kirkb^f  Bkhatd  Deny  and  J^me  hk  WiC^  mui 
Benjamin  Raytm  and  Mary  his  Wife,  late  Mmry  An* 
tim^  and  Dmcf  Kirkbff  by  their  Answen,  insisted  that 
neither  of  the  Plaintiffs  had  any  claim  to  the  Legacy. 

When  the  Cause  was  opened,  the  Vice-chancellor 
said,  that  John  Lawrence  Tidumtt,  the  Father,  was  im- 
properly joined  with  his  Son  as  Plaintiff,  they  having 
conflicting  interests,  and  that  the  Cause  must  stand 
oTsr,  with  liberty  to  amend  the  Bill  by  making  the  Father 
a  Defendant  But  upon  a  letter  of  the  Father  being 
produced,  by  which  he  agreed  to  give  up,  in  favour  of 
his  Son,  any  Interest  he  might  be  entitled  to  under  the 
Will,  the  Cause  was  permitted  to  proceed, 

Mr.  WethereU^  and  Mr.  G.  Wtlacnh  for  the 
Plaintiffs:— 
The  question  is,  whether  on  the  death  of  Dorothy  HU- 
vM  the  Legacy  lapsed,  or  whether  her  Son  or  her  Hus- 
band is  not  entitled  to  it^as  being  a  substituted  Legatee 
in  case  of  her  deadi.  The  Testator  was  provicHng  for 
all  his  ftoodilyy  and  could  never  mean  that  if  a  Child  died 
in  his  life-time  his  Grandchild  should  be  left  destitute. 
It  is  clear  that  a  lapse  of  the  Legacy  may  be  prevented 
if  the  Testator  uses  expressions  with  that  design.  The 
Testator  here,  contemplating  the  possible  death  of  his 
Children  in  his  life-time,  provides  that  the  Legacies  shdl 
be  paid  to  the  Legatees  at  the  end  of  one  year  after  his 
decease,  *^orto  their  several  and  respectwe  Heire.*'  There 
is  no  authority  expressly  in  point.  Several  Cases, 
Elliot  V.  Davenport  (a),  Maybavk  v.  Brookes  (&),  have 
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undoubtedly  established,  that  a  Legacy  to  a  man^  hie 
Executors,  Administrators  and  Assigns,  lapses  by  the 
death  of  the  Legatee  in  the  life-time  of  the  Testtftor; 
but  where  an  intention  is  shown  that  the  Legacy  shall 
not  lapse  by  the  death  of  the  Legatee,  then,  where  the 
Legacy  has  been  given  to  A,  his  Executors  or  Adminis- 
trators, the  Executors  have  taken  on  the  death  of  the 
Legatee,  as  in  SihUy  v.  Cook  (c).  In  that  Case,  the 
Testator  expressly  provided  for  a  lapse  by  death.  The 
intention  is  not,  it  must  be  admitted,  so  clearly  demon- 
strable on  this  Will  as  in  Sihlty  v.  Cook.  The  words 
here  are  not,  to  the  Legatee,  his  Executors  or  Adminis- 
trators, but  to  the  Legatee  w  her  Heirs :  or  is  disjunctive, 
and  cannot  be  construed  and.  In  iS^one  v.  'E'oam  (d\ 
the  Testator  gave  the  Residue  of  his  Estate  to  his  Exe- 
cutrix, or  to  her  Heirs,  Executors,  Administrators  or 
Assigns ;  and  the  Court  seems  to  have  thought  the  word 
or,  would  have  amounted  to  a  substitution  of  the  Le- 
gatee, but  held,  that  as  the  Legacy  was  given  to  her  as 
Executrix,  and  she  dying  in  the  Testator's  life-time,  the 
Legacy  lapsed.  In  Corbyn  v.  French  (e)^  the  Legacy 
was  given  to  £.  C,  or  her  proper  representative*  It  was 
held,  under  the  circumstances  of  that  Case,  to  lapse ; 
but  the  Master  of  the  RoUs  says, ''  I  will  not  determine 
now,  because  it  is  not  necessary,  that  where  a  Legacy  is 
given  to  a  Person  or  to  his  Representatives,  it  can  mean 
any  thing  but  in  case  of  his  death  in  the  life  of  the  Tes- 
tator ;  but  it  is  perfectly  clear,  that  where  the  Fund  is 
given  to  one  for  life,  and  after  the  d^ath  of  that  person 
to  several  others,  and  in  case  of  their  death,  to  their 
representatives,  there    is    no   reason  to  presume    an 


c)  3  Atk.57«. 
(^0  s  Atk.  86. 
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intentiou  that  it  shall  not  lapsed  by  the  death  of  the  Le- 
gatee in  the  life  of  the  Testator/'  The  meaning  of  the 
word  or  is  clear ;  it  is  used  not  only  as  to  the  Legacy 
of  600  L,  but  in  the  gift  of  the  Residue.  The  Court  will 
not  make  a  man  die  intestate  as  to  any  part  of  his  pro- 
perty, unless  unavoidably  bound  to  do  so.  Then  what 
is  the  meaning  of  the  word  Heirs  ?  Either  the  Son  takes 
as  Heir,  or  his  Father  as  legal  Representative ;  but  as  the 
Father  has  given  up  his  interest  in  favour  of  his  Son^ 
which  shall  take  is  not  material. 


Mr.  Heald  and  Mr.  Pepys,  contra^  were  stopped  by 

The  ViCE-CHANCELLOR: — 

The  Legacy  of  600/.  is  in  the  first  place  given  to 
Dorothy,  simpliciter,  as  a  mere  personal  Legacy,  failing 
by  her  death  before  the  Testator.  The  Testator  after-- 
wards  directs,  that  his  respective  Legacies  shall  be 
paid  by  his  Trustees  at  the  end  of  one  whole  year  next 
after  his  decease,  or  to  their  several  or  respective  Heirs. 
It  is  said  that  this  direction  is  incoqiifitent  with  a  mere 
personal  Gift  to  Dorothy,  an^  is  therefore  a  substitution 
of  a  new  Legatee  in  the  event  of  her  dying  before  the 
Testator.  If  the  direction  had  been,  that  the  respective 
Legacies«8hould  at  his  death  be  paid  to  the  Legatees  or 
their  respective  Heirs,  the  inconsistency  contended  for 
would  have  existed :  but  a  payment  to  the  Represen- 
tative at  the  end  of  a  year  after  the  Testator's  death,  if 
tlie  Legatee  be  not  then  living,  is  not  inconsistent  with 
a  personal  Gift  to  the  Legatee.  The  same  reasoning 
applies  to  the  Gift  of  the  Residue.  The  Bill  must  be 
dismissed,  but  without  Costs.  I  wish  I  could  give 
the  Plaintiff  his  Costs :  but  'the  Court  cannot  do  this 

when  it  dismisses  the  Bill. 
Vol.  IIL  D  d 
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Bequest  to  A, 
^r  Life^  and 
afteraaTds  to  B, 
hut  if  he  should 
he  then  dead^  to 
C  and  D.  tn 
equal  shares,  or 
the  whole  to  the 
survivor  of  them, 

B,  died  in  the  life 
<^  the  Tenant  for 
Life,  as  did  also 
C.andD.  Held 
that  the  Gift  to 

C.  and  D.  was  a 
vested  interest  in 
them  as  Tenants 
in  Commony  sub- 
ject to  be  divested 
if  one  only  should 
survive  the 
Tenant  for  JJfe. 


BROWNE  V.  LORD  KEN  YON,  CHARLES  BUN- 
DASS,  WILLIAM  ROSE  and  NANCY  hia  Wife, 
MARY  HOLLAND-  BOULGER,  Widow,  SIR 
JOHN  CHETWODE,  Baronet,  AUGUSTUS 
BROWNE  and  ANN  his  Wife,  and  MARY 
BERTLES,  Widow. 

The  Bill  stated,  that  C.  Whitley,  being  entitled  to 
1,000/.  charged  upon  certain  Lands,  whereof  her  Brother 
Ralph  Whitley  was  seised  in  fee,  subject  to  that  charge, 
and  entitled  also  to  personal  Estate,  she,  by  her  Will, 
13th  August  1767,  amongst  other  Bequests,  bequeathed 
as  follows  : 

**  Whereas  I  am  entitled  to  the  sum  of  1,000/.  by 
virtue  of  a  Deed  of  Settlement,  chargeable  upon  my  late 
Brother  Whitley :  Now  I  do  hereby  give  and  bequeath 
the  said  sum  of  1,000  /.  to  my  friends  Lloyd  Kenyon,  of 
Gredi?igton,  Esquire,  and  Mr.  Whishaw,  in  Chester^  upon 
this  special  trust  and  confidence,  that  they  the  said  Z#/oyc/ 
Kenyan  and  Hugh  Whishaw,  and  the  Survivor  of  them, 
and  the  Executors  or  Administrators  of  such  Survivor, 
shall  place  the  same  out  at  Interest,  or  continue  the 
same  at  Interest  on  the  present  security,  and  pay  the 
Interest  and  Produce  thereof  from  time  to  time  as  the 
same  shall  be  paid,  unto  my  Cousiu  AbigailJones,  during 
the  term  of  her  natural  life ;  and  after  her  death,  upon 
further  Trust,  that  the  said  Lloyd  Kenyan  and  Hugh 
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Whishaw,  and  the  Survivor  of  them^  and  the  Execiitors  1B18. 

or  AdministFators  of  sach  Survivor,  pay  the  Interest  of  ' 

the  fiaid  principal  isuni  of  jfiooL  to  Miss  Elizabeth  ^^o^T^^ 
CAetwoik,  and  Mrs.  Davison,  of  the  Brand,  Daughters  ^f  t^  Vr 
tlie  late  Sir  Philip  Troncheit  Chetwode,  of  Oakiejf,  Bart.  ^4  qttaw!^* 
in  equal  shares  during  their  joint  lives;  and  after 
the  death  of  either  of  them,  then  in  Trust  that  diey 
pay  the  whole  Interest  of  the  said  1,000/.  to  the  Sur- 
vivor of  them  the  said  Elizabeth  Chettoode  atid  Mrs- 
Dawon,  for  her  life ;  and  I  do  hereby  vdll  and  direct 
that  the  said  Legacy  or  Bequest  of  si^ch  Interest  to  the 
.said  Mrs.  Davison,  is  for  her  own  sole  and  separate  i|se, 
and  not  to  be  liable  to  the  Debts,  intermeddling,  or 
control  of  her  Husband,  but  her  Receipt  or  Receipts 
alone  shall  from  time  to  time  be  a  sufiicient  discharge 
to  my  said  Trustees  on  account  thereof:  and  from  .and 
after  the  death  of  the  Survivor  of  them  the  said  EBza- 
Jbeth  Chettoode  and  Mrs.  Davison,  upon  further  Trust, 
and  I  do  direct  my  said  Trustees,  and  the  Survivor  of 
them,  and  the  Executors  and  Administrators  of  such 
Survivor,  to  pay  the  principal  sum  of  1,000/.  to  my 
Cousin,  Sir  John  Chetwode,  Bart. ;  but  if  he  be  then  dead, 
then  and  in  such  case  I  will  and  direct  that  the  said 
Trustees  shall  pay  the  said  sum  of  1,000/.  to  his  two 
Brothers  in  equal  shares,  or  the  whole  to  the  Survivor 
of  them.  And  the  said  Testatrix  thereby  gave  and  be- 
queathed unto  her  said  Cousin,  Abigail  Jones,  all  the 
rest,  residue  and  remainder  of  her  personal  Estate,  of 
what  nature  or  l^ind  soever: — ^That  the  Testatrix 
appointed  the  said  Abigail  Jones  Executrix  of  her  said 
Win. 

That  the  Testatrix  died  soon  after  the  mal^ng  of  her 
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i8i8.  Will ;  and  that  Uoyd Kenyan,  Hugh  Whishaw,  Eliz.  ChU" 

wode,  Abigail  Jones,   Mrs.  Davison,  Sir  John  Chetwode, 
Browne       ^^^  j^j^  ^^^^  Brothers,   Charles  Chetwode  and  PAifip 
Lord  Kent       Chetwode,  survived  the  Testatrix : — ^That  Abigail  Jones 
aad  others.      proved  the  Will,  and  possessed  Assets  sufficient  to  pay 
the  Testatrix's  Debts,  Funeral  Expenses  and  Legacies ; 
l>ut  the  1,000/.  w4sxu)t  paid,  but  still  remained  a  charge 
upon  the  Lands : — That  Eliz.  Chetwode  died  many  years 
•ago,  and  after  her  death  Charles  Chetwode  died  intestate, 
leaving  a  Widow  and  one  Child,  now  the  Wife  of  the 
Defendant  Wm^  Rose,  and  that  the  Widow  of  Charles 
Cfietwode  obtained   Letters  of  Administration  to  him, 
and  afterwards  married  Wm.  Bertles  (since  deceased) : 
—That   after  the    death  of  Charles  Chetwode,  Philip 
Chetwode  died,  and  by  his  Will  appointed  his  Wife 
Ann  Chetwode  universal  Legatee  and  sole  Executrix, 
and  she  proved  his  Will,  and  afterwards  died,  and  by 
her  Will  appointed  the  Plaintiff  her  residuary  Legatee 
and  Executor,  and  he  pVoved  her  Will : — That  after  the 
death  of  Philip  Chetwode,  the  said  Sir  John  Chetwode 
died : — ^That  Mrs.  Davison,  after  the  date  of  Charlotte 
Whitley's  Will,  married  Edward  Mainwaring,  and  the 
1,000/.  was  paid  to  Mrs.  Mainwaring  during  her  life, 
and  on  the  13th  February  1816  she  died:*-That  Abi- 
gail Jones  died  on  the  1st  June  1776,  and  that  Mary 
Holland  Boulger  alleges  she  is  the  personal  Represents^ 
tive  of  Abigail  Jones  and  of  said  Charlotte  Whitley : — 
That  Lloyd  Kenyon  was  created   Baron  Kenyon,  and 
that  he  survived  Hugh  Whishaw,  and  that  in  1802  Lord 
Kenyon  died,  and  by  his.  Will  appointed  his  Wife,  Ba- 
'  roness  Kenyon,  his   Son,  the  Defendant  George  Lord 
Kenyon,  and  his  Son  Thomas  Kenyon,  Executrix  and  Ex- 
ecutors of  his  Will;  and  that  George  LordKenyon  alone 
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proved  the  same:— That  Ralph  Whitley ^^A  long  ago,  1618. 

leaving  Anne^  the  late  Wife  of  the  Defendant  Charles     *        " 

Dundass,  his  only  Daughter  and  Heiress  at  Law;  and        Browi^e 

upon  the  death  ,of  the  said  RaljA  Whitley,  the  said  ,         ^' 

»      ,         n  «,  ,1  ^  /  .1  -I    ii        Lord  Kewto 

Lands  and  Tenements  descended  upon  the  said  Anne      ^^  others. 

Dundass  (who  is  since  dead)^  and  the  said  Charles 
Dundass  is  now  seised  in  fee  in  possession  of  the  said 
Lands  and  Tenements  in  right  of  the  said  Anne,  subject 
to  and  charged  with  the  said  sum  of  1,000  /.  and  In- 
terest—The Prayer  of  the  Bill  was,  that  the  Plaintiff 
might  be  declared  to  be  entitled  to  the  said  sum  of 
1,000  /.  and  the  Interest  thereon,  since  the  death  of 
Mrs.  Mainwaring ;  and  that  the  same  might  be  raised 
by  the  said  Charles  Dundass  out  of  the.  said  Lands  and 
Tenements,  under  the  direction  of  the  Court,  and  paid 
to  the  Plaintiff,  or  to  the  said  Ge&rge  Lord  Kenyan  as 
Trustee  for  him. 

The  Questions  raised  by  the  Answers  of  the  Defen- 
dants were,  whether  the  two  Brothers  Charles  and 
Phitip  Chetwode  took  each  a  vested  Interest,  as  Te- 
nants in  common  of  the  Legacy  of  1,000  /.,  or  whether 
the  surviving  Brother  took  the  whole,  or  whether  the 
Legacy  lapsed  by  the  death  of  both  before  the  Tenant 
for  Life? 

Mr.  Home,  and  Mr.  Merivak,  for  the  Plaintiff: — 
Both  the  Brothers  died  in  the  life  of  the  Tenant  for 
Life;  and  the  question,  is.  Whether  the  Representatives 
of  both,  or  of  one  Brother,  are  entitled,  or  whether  the 
Legacy  lapsed? 

The  Bequest  over  to  the  two  Brothers  gave  them 

BBS 
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Bbovke 


iBrS.  rested  Interests,  unless  the  words  *'  or  iSote  v^hot€  t0 

t&e  Survivor  of  tbem/'  make  a  difference.  If  eitbef 
died,  the  Testator  meant  there  should  be  no  division. 
Loan  KfiMYoir  ^^'  ^^^^  ^^  MonHy  should  go  iSo  the  Survivor.  Ii^ 
and  otiieis.  Sturjield  against  Howes  {a)  a  Legacy  was  left  Ui  A.ioft 
Life,  with  a  Bequest  over  to  B.  and  C,  or  in  case  one 
should  die,  living  ^.,  then  to  the  Sur^vOr.  B.  and  C* 
both  died  in  the  life-time  of  il.,  and  it  was  held  the 
Legacy  was  vested  and  went  to  the  Survivor.  On  the 
authority  of  this  Case,  the  PlaintiiF,  ai^  Legatee  of  it^e 
Chetwodty  the  Legatee  of  Philip  Ck^imide,  is  entifled  16 
the  trhole  Legacy  of  i,006 L 

Mr.  Benyon,  and  Mr.  Richards,  for  Mary  ItoUand 
Boulger,  the  Representative  of  die  residuary 
Legatee: — 

If  the  Legacy  did  not  vest  in  both  or  either  of  the 
Bf  ofliers,  we  are  entitled  to  the  Money  ind^r  the  Msi- 
duary  Bequest.  It  was  a  contingent  JLegioey,  to  be  piod  if 
both  or  one  of  the  Brothers  siirvived  die  Tenant  for  Ii|k, 
aoid  they  dying  before  the  Tenant  for  Life,  tbek  r^r^ 
,  aentatives  have  no  claim.  This  Legacy  is  a  charge  oti 
Land,  and  when  the  time  of  payment  is  postponed  from 
the  circumstances  of  the  Fund  and  not  of  the  FbrsDil, 
it  is  vested,  otherwise  not;  but  here  it  is  postponed 
from  the  circumstance  of  the  Person,  it  being  impos- 
juble  to  know  who  would  be  tbe  Surtivor  df  Idbe  two 
Brothers.  Neither  of  the  Brothers  iiaving  snfvived  tiie 
Tenant  for  Life,  the  Legacy  feH  inilo  tke  resi«hie>  and 
belonged  to  the  residuary  Legatee.. 

(a)  3  Brt^.  C.  C.  fjh. 


CASES   IN   CHANCERY.  415 

Mr«  Bart^  ^d  Mr.  1^^  fi)r  tbje  Defendants  Braw^          iai8. 
and  Ux:—  ""^-^^ ' 

Mr.  BeHt  and  Mr.  itfewMii,  for  the.  Defendant  Jiww  j^^^^  Ki»TO]f 
JBeriks  i-r^  aML^tfeiipi. 

If  either  of  the  Brothers  had  died  during  the  life 
of  the  Testator  the  Sarvivor  would  have  taken ;  but  as 
both  survived  the  Testator,  they  both  took  vested  Ifl^ 
teresta.  It  is  a  general  rule,  where  there  are  words  ^ 
survivoraliip,  they  relate  only  to  the  death  of  the  Testa- 
tor^ unless  under  special  circumstances.  In  this  case 
it  is  clear  the  survivorship  applied  to  the  Tenant  for  JJft, 
so  that  if  one  Brother  survived  the  Tenant  for  Life,  he 
was  to  take  the  whole.  The  case  cited  only  proves  that 
the  Legacy  did  not  lapse.  If  the  Legacy  did  not  lapse, 
there  is  nothing  to  show  that  both  the  Brothers  should 
not  take.  They  took  vested  Interests  as  Tenants  m 
common,  and  tha  Representatives  of  both  are  entitled 
in  moieties.  Where  there  is  a  vested  Interest  to  be 
devested  on  the  happening  of  a  contingency,  it  continues 
vested  until  the  contingency  happens.  Here  the  con- 
tingency was  the  surviving  of  the  Tenant  for  life ;  and 
as  that  contingency  did  not  take  place,  but  both  Bro- 
thers died  before  the  death  of  the  Tenant  for  life,  their 
vested  Interests  were  not  devested. 


The  Vicb-Chancellor  : — 

What  the  intention  of  the  Testator  was  must  be 
looked  for  in  the  words  of  his  Will;  nothing  more 
oan  be  supposed  to  be  intended  than  what  he  has  ex- 
preaaed.  The  expresaioB  may  be  often  at  variaiice  ^th 

»»4 
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i8i8-  the  real  intention,  and  it  may  be  so  here,  biA  a  Court 

must  decifie  on  the  expressed  intention. 
Browne 

V, 

Lord  Kentok  ^^  ^^  ^^^^  argued,  that  this  Legacy  was  given  over 
and  otheiB.  only  on  a  contingency,  and  that  in  the  events  which  have 
happened  the  Money  must  be  considered  as  undisposed 
of.  It  is  now  too  late  to  argue  that.  The  particle  ^ileit 
•  is  to  be  applied  not  to  the  vesting,  but  to  the  pos- 
'  session.  The  only  Question  arises,  in  the  Bequest  to 
the  two  Brothers;  on  the  words,  ''  or  the  whole  to  the 
Survivor.''  To  what  period  is  the  survivorship  to  be 
applied  ?  It  is  said  to  be  meant,  that  if  both  died  during 
the  life  of  the  Tenant  for  Life,  and  one  only  a  day  be* 
fore  the  other,  the  Survivor  was  to  take  the  whole,  but 
it  is  difficult  to  believe  that  such  could  be  the  meaning 
of  the  Testratrix,  there  being  no  motive  for  such  a  pre- 
ference. Sir  J.  Chetwode  is  expressly  to  take  only  if 
he  survives  the  last  Tenant  for  life ;  and  if  he  dies 
before,  then  she  gives  the  Sum  of  1,000/.  to  his  two 
Brothers,  in  equal  Shares,  or  the  whole  to  the  Survivor 
of  them.  The  obvious  meaning  is,  that  if  one  only 
survived  the  Tenant  for  Life,  he  should  take  the  whole. 
It  is  in  expression,  therefore,  a  vested  Gift  to  the  two 
as  Tenants  in  Common,  subject  to  be  divested  if  one 
alone  should  survive  the  Tenant  for  Life,  but  which 
never  was  divested,  because  that  event  did  not  happen. 
The  two  Brothers,  therefore,  took  vested  Interests  as 
Tenants  in  common,  and  the  Money  is  now  divisible 
between  their  Representatives.  It  may  be'  well  doubted 
whether  this  was  the  real  intenion,  and  whether  the 
Testatrix  did  mean  that  either  Brother  should  take 
any  Interest  without  surviving  the  Tenant  for  Life,  but 
the  force  of  the  expression  is  otherwise.    Declare  that 
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the  Repreaentatiyes  of  Ckaries  and  Phil^  Chetwode  are  ^g^g, 

entitled  to  the  Legacy,  &c. 


Browks 

V. 

Loan  Kekton 
and  othen. 


WOOD  V.  ABREY. 

fiiBt  Nov. 

ThO  ma  S  TTO  O  D  was  Tenant  for  Life  of  certain      a  Taumtfor 

Freehold  and   Copyhold  Estates,  with  remainder  to  Lift^withaRt' 

Trustees  to  preserve,  &c.,  with  remainder  to  the  first  ^oinder-num  in 

Son  of  Wood  in  Tail,  with  Remainder  to  his  second  Son ;  ^''*''  ^^  *"  ^*'- 

.  .   _         .    ,  tressy  jam  tn 

with  Remainders  over,  selUngtheEs- 

fate  for  an  ina- 
In  1803,  Thomas  Wood  granted  a  Lease  of  the  Free-  dequate  consider^ 
hold  and  Copyhold  Premises  to  one  Oliver  Wkiiehead  ^*^'  Held  that 
for  21  years,  if  Wood  should  so  long  live,  at  the  annual  *^^w^"^ 
rent  of  60/.;  and  TTood,  being  afterwards  in  want  of  Sakofarccer^ 
money,  granted  two  Annuities  of  40  /.  and  10  Z.  payable  tionary  Interest , 
during  his  own  Life,  and  secured  on  the  before  men-  <>n^  subject  to 
tionedRent.  the  RuUs  relat- 

i^g  to  Sales  of 

T.r     ,      «.  -»  ,       *        .  .  11      '■'^^  Interests; 

Wood,  afterwards,  owing  to  the  Annmties  and  the  but  that  the  Sale 

sxxiallness  of  the  Rent,  was  so  much  reduced,  that  he  vjas  invalid,  on 
obtained  his  livelihood  as  a  common  porter.  account  of  the 

inadequacy  of  the 

OUver  Whitehead  assigned  his  Lease  to  one  Mason,  ^^^"^ uj.J^*i 
who  became  Bankrupt,  and  the  Lease  was  put  up  to  ^igfress  of  the 
sale  by  Public  Auction  by  his  Assignees,  and  the  Defen-  Vendors,  and 
daat  became  the  Purchaser.  their  want  of  ad- 

vice. 


4i8  CASES   Ilf   CHANCERY 

18^1^^  Some  yaasB  {kiior,  Thonuu  Wood  the  yowigor  (tb^ 

eldest&on  of  Thomas  Wood  tixeTettUkt(oTUh^{djkd.bnt 
Tenant  in  Tail,)  enlisted  in  the  army,  and  went  abroad. 


Woo» 


V. 


Aa»Er.         &t  the  age  of  fourteen. 


Abrey  having  purchased  the  Lease  became  ac- 
quainted with  its  value ;  and  Thomas  Wood  the  younger, 
having,  in  1807,  returned  from  abroad  as  a  common 
Serjeant,  Abrey,  knowing  the  distressed  circumstances 
of  Wood  the  Father,  and  his  Son,  offered  to  become  the 
'  purchaser  of  the  Estate  (subject  to  tiie  encumbrances) 
for  400/. 

The  two  Woods  being  unacquainted  with  the  vdne 
of  the  Estate,  and  in  distress,  complied  with  the  pro- 
posal; and  on  the  12th  December  1807,  they  entered 
into  a  written  Contract,  whereby,  in  consideration  of  5  /. 
then  paid,  and  of  395/,  agreed  to  be  paid  upon  a  good 
Title  to  the  Estate  being  made,  and  in  consideratioB  of 
the  two  Annuities  of  40/.  and  10/.  payable  during  tiie 
life  of  Wood  the  Father,  they,  Wood  the  Father  and 
Son,  agreed  to  convey  and  surrender  said  Freehold  and 
Copyhold  Lands  to  the  Defendant  and  his  Heirs,  asd 
to  suffer  Recoveries  of  the  same;  and  it  was  further 
agreed,  that  the  Woods  should  pay  the  expenses  at- 
tending, the  Sale,  as  well  of  making  out  a  good  Title  to 
the  Estate,  as  of  all  Fines  and  Fees  on  the  Survivor,  and 
admission  to  the  Copyhold  parts,  and  of  t^e  Reco- 
veries to  be  suffered  m  the  Manor  Court  and  in  the 
Court  of  Common  Pleas,  and  of  the  Conveyance  of  the 
Estate  to  the  Defendant 

The  Agreement  was  pepared  by  the  Solicitor  of  Ae 
Defendant,  no  person  acting  on  behalf  of  the  Woods, 


CASES    IN    CHANCBRT. 


419 


and  n<F  Drdt  of  the  Agreemeot  itbs  sent  to  them  pre-  1818. 

▼knis  to  their  execution  of  the  aame. 


The  Defendant's  Solicitor  acted  aa  Attorney  for  the 
Woods  and  the  Defendant ;  and  having  approved  of  the 
Title,  Indentures  of  Lease  and  Release  for  the  Convey- 
ance of  the  Freehold  Estate  were  ingroased,  and  a  time 
appointed  for  the  execution,  and  for  surrendering  the 
Copyhold  Estate,  and  for  tbe  Defendant's  admission  to 
the  same« 

On  the  10th  September  iSo?^  Thomas  Wood  the 
younger  was  admitted,  at  a  Special  Court  holden  ^for 
the  Manor,  to  the  Remainder  of  the  Copyhold  Estate 
expectant  on  the  death  of  his  Father,  and  he  then,  toge- 
ther with  his  Father,  surrendered  the  same  to  the  use  of 
the  Defendant's  Solicitor  to  make  a  Tenant  to  the  prs- 
cipe,  and  a  Recovery  was  suffered  in  the  ManorCourt,9Xid 
the  Defendant  was  admitted  to  him,  his  Heirs  and  As- 
signs for  ever,  and  the  Fine,  52  /.  10  «.,  was  paid  by  the 
Woods.  A  Recovery  was  also  suffered  in  Trinity  Tetln 
1 808,  of  the  Freehold  part  of  the  Estate ;  and  shortly 
after,  the  Lease  and  Release  were  executed  by  the  Woods, 
without  any  person  having  inspected  the  same  on  their 
behalf. 

On  the  execution  of  the  D^eds,  the  DefendanCs  So- 
licitor produced  an  Account,  whereby  it  appeared  that 
the  balance  of  the  Purchase  Money,  after  deducting  the 
expenses  of  making  out  the  Title,  and  of  preparing  the 
Conveyances  and  suffering  Recoveries^  and  a  sum  of 
£1?.  stated  to  have  been  advanced  to  the  Woods, 
amounted  to  the  sum  of  184/. ;  which  srum,  together  with 
th6  51 1,  were  the  only  sums  paid  for  the  purchase  of 
the  Estate. 


Wooi> 

V. 

Abmit. 
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i8i8. 

Wood 
Abrey. 
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Upon  the  execution  of  the  Indentures  of  Lease  and 
Release,  the  Defendant  entered  into  possession  of  the 
Freehold  and  Copyhold  Estates. 

Wood  the  younger  again  went  abroad,  and  was  killed  in 
January  i8og,and  died  intestate  and  without  issue,  leav- 
ing the  Plaintiff,  his  elder  Brother  and  Heir  at  Law, 
surviving. 

Wood  the  Father  died  in  November  1812,  leaving 
the  Plaintiff,  his  Heir  at  Law. 

The  Bill  stating  the  foregoing  facts,  further  stated, 
that  the  Conveyances  and  Recoveries  were  obtained  by 
fraudulent  representations  made  to  the  Woods,  and  l)y 
taking  advantage  of  their  distressed  circumstances,  and 
that  the  Purchase  Money  for  the  Estate  was  grossly 
inadequate. 

The  Prayer  of  the  Bill  was,  that  the  Conveyances  of 
the  Estate  to  the  Defendant  might  be  declared  to  have 
been  fraudulently  obtained,  and  might  be  decreed  to  be 
set  aside,  and  that  the  Defendant  might  be  decreed  to 
deliver  up  to  the  Plaintiff  the  Indentuers  of  Lease  and 
Release,  to  be  cancelled,  and  that  the  Defendant  might 
be  declared  a  Trustee  for  the  Plaintiff  in  respect  of  the 
Estate  and  Premises ;  and  that  on  payment  to  him  by 
the  Plaintiff  of  all  sums  of  money  actually  paid  by  him  to 
Wood,  the  younger,  for  the  purchase  of  the  Estate  expec- 
tant upon  the  decease  of  the  Plaintiff's  late  Father,  Thomas 
Wood,  the  Defendant  might  be  decreed  to  re-convey 
the  Freehold  part  of  the  Estate,  and  to  surrender  the 
Copyhold  part  thereof  to  the  Plaintiff  and  his  Heirs,  or 
as  he  should  direct,  and  to  deliver  up  all  the  Title  and 
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other  Deedsy  Papers,  Evidences  and  Writings  relating  i8i<^. 

\o  the  same;  and  that  an  Account  might  be  decreed  to 
be  taken  of  the  Rents  and  Profits  of  the  Freehold  and 
Copyhold  Estates  received  by  the  Defendant  since  the  Abest. 
death  of  the  Plaintiff's  late  Father,  and  that  the  Defen- 
dant might  be  decreed  to  pay  to  the  Plaintiff,  what,  on 
the  taking  of  the  Account,  should  appear  to  be  due ;  and 
that  a  Receiver  might  be  appointed  in  the  usual  manner 
to  receive  the  Rents  and  Profits  of  the  Estate,  and  that 
the  Defendant  might  be  restrained  by  Injunction  from 
receiving  the  same. 

The  Defendant,  by  his  Answer,  admitted  the  Woods 
were  in  straitened  circumstances,  and  that  Wood  the 
Father  was  reduced  to  such  penury  as  to  obtaiil  his 
livelihood  as'  a  porter,  but  he  denied  he  took  advantage 
of  their  distress;  the  offer  to  sell  the  Estate  for  400/. 
being  made  by  them ;  and  that  Wood  the  Father  was 
acquainted  with  (he  value  of  .the  Estate,  and  had  tried, 
but  unsuccessfully^  to  get  more  for  it  from  others.  He 
admittedhepurchasedof  theAssignees  o{ Robert  Mason, 
the  Lease,  together  with  a  policy  .of  assurance  for 
payment  of  500/.  on  the  death  of  Thxnnas  Wood  the 
younger.  He  further  stated,  that  before  he  entered  into 
the  Contract,  he  had  paid  to  Wood  the  younger  100/.  as 
a  consideration  for  confirming  and  making  absolute  the 
Lease  of  the  Premises  for  twenty-one  years,  which 
before  the  confirmation  was  determinable  on  the  death 
of  Wood  the  elder : — That  the  Agreement  for  the  sale  of 
the  Estates,  was,  by  the  desire  of  the  Woods,  sent  up  to 
London,  and  was  signed  by  the  Woods  at  the  house  of 
the  Agent  of  the  Defendant's  Solicitor,  inliis  and  his  , 
Clerk's  presence,  and  the  5  L  paid  them : — ^That  he  is  a  fair 
and  6o;i^ Repurchaser  for  a  valuable  consideration: — 


1818. 
Wood 

V. 
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That  in  case  the  Premises  had  been  unencumbensd  by 
the  I^ase,  and  two  Annuities  of  40/.  and  10  L^  ti^ey 
Would  nothave  been  worth  more  than  13  or  i^ooLz-r- 
That  he  has  made  ho  profits  from  th^  Estate  since  ti}e 
purchase,  jand  has  expended  a  considerable  sum  in 
.rap^im  and  buildings. 

The  Anstoer  was  replied  to,  and  many  Witnesses  were 
examined  on  each  side,  as  to  the  adequacy  of  the  price 
given  for  the  Estates  by  the  Defendant ;  the  result  of 
which  Evidence,  as  it  affected  the  mind  of  the  Court,  is 
stated  in  His  Honoris  Judgment. 

Mr.  Fonbktnque,  Mr.  BeU,  and  Mr.  Pugh,  for  the 
T^aiDtiff. 


Mr. 


for  the  Defendant. 


The  Vicb-Chakcbllor  [after  a  brief  statement 
of  the  Case] : — 
The  Plaintiff's  Counsel  first  insisted,  that  he  was'  en- 
titled to  be  relieved  on  the  ground  of  the  Purchase 
being  of  a  Reversion,  unless  the  Defendant  could  show 
that  the  Purchase  was  for  an  adequate  consideration. 

The  policy  of  this  Rule,  as  to  Reversions,  may  be 
well  doubted;  and  if  the  Cases  were  looked  into,  it 
might  be  found  that  the  Rule  was  originally  referred 
only  to  expectant  Heirs,  and  not  to  Reversioners.  But 
the  Rule  has  no  application  here.  It  proceeds  upon 
the  notion  that  he  who  has  only  a  future  Interest  to 
sell  does  not  meet  a  Purchaser  upon  equal  terms.  But 
here  the  Father,  Tenant  for  Life,  and  his  Son,  Tenant 
in  Tail  in  Remainder,  concurring  together  to  sdl  the 
Estates,  fonn  ^  Vendor  with  a  present  Interest,  and 
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meet  a  Pui«Iiaier  widi  die  the  Bsme'advmBlttgeB  as  if 
a  »ski|^ft  P^iteon  iucd  tfae  whole  power  ofser  the  Estate. 

With  respect  to  talue,  mere  inadequacy  of  price  is 
of  no  more  weight*  in  Equity  than  at  Xdw.  If  a  man 
who  meets  'his  Purchaser  on  equal  terms,  negligently 
seQs  his  Estate  at  an  under  value,  he  has  no  tifleto 
relief  in  Equity.  But  a  Court  of  Equity  will  inquire 
whether  the  Parties  really  did  meet  on  equal  terms ; 
and,  if  it  be  found  that  the  Vendor  was  in  distressed 
drcumstances,  and  that  advantage  was  taken  of  that 
distress,  it  will  avoid  the  Contract.  In  the  present 
case,  the  distress  of  tibe  Vendors  is  out  6f  all  doubt. 
iHis  Honor  then  mentioned  the  evidence  respecting 
their  situation.] 
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It  appears  also  that  the  Woods  had  not  the  benefit 
of  any  Professional  assistance  ;  and  that  the  only 
Professional  Person  employed  was  the  Defendant's 
Attorney. 


It  appears  further,  that  the  price  paid  was  grossly 
inadequate.  According  to  the  evidence  of  Mr.  Morgan 
and  the  other  Witnesses  for  the  Plaintiff,  the  Defendai^t 
bought  for  400/.  what  was  worth  1,600/.;  and  if  I 
were  to  give  implicit  credit  to  the  Defendant's  Wit- 
nesses, still,  according,  to  their  valuation,  the  Estate 
was  worth  greatly  more  than  the  Purchase  Money. 
But  their  Evidence  is  grounded  on  inadmissible  pre- 
mises. It  is  made  on  the  supposition  that  the  Estate 
was  out  of  repair.  But  the  Lessee,  who  is  the  Purchaser, 
was  bound  by  Covenant  to  keep  it  in  repair. 
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I  consider,  therefore,  this  Plaintiff  entitled  to  relief, 
not  on  the  ground  of  its  being  the  Sale  of  a  Reversion, 
but  because  the  purchase  was  made  at  an  inadequate 
price  from  Vendors  who  were  in  great  distress,  and 
without  the  intervention  of  any  other  professioni^  as- 
sistance than  the  Purchaser's  Attorney ;  and  because 
these  circumstances  are  evidence  that  in  this  Purchase 
advantage  was  taken  of  the  distress  of  the  Vendors. 
The  Conveyances  must  be  set  aside,  upon*  the  Plaintiff 
repaying  the  amount  of  the  Purchase  Money,  and  the 
expenses  of  the  Recovery,  with  Interest  at  five  per 
cent. ;  and  although,  I  cannot,  after  the  Cases  which 
have  been  decided,  make  the  Defendant  pay  Costs,  I 
cannot  bring  my  mind  to  give  to  a  Defendant  the  Cost» 
of  a  Suit  made  necessary  by  his  unfair  dealing. 
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JOSEPH  GARDINER,  (Executor  of  the  Reverend 
STEPHEN  GAGE,  deceased)       -        -    Plaintiff; 

And 

SUSANNAH  BUT,  JEREMIAH  MICHAEL  EVANS, 
and  WILUAM  ANDERSON  and  EUZABETH 
his  Wife  -        -        -        -        -        -    Defendants. 

-Th  Nov.  SAth. 

Mo  BERT  OXLADE,  deceased,  by  his  Will,  20th      ^.^,  _ 
'  '     "^  '  Gift  to  two 

February  1796,  after  several  Bequests,  gave  all  the  rest.  Executors  and 
residue  and  remainder  of  his  real  and  personal  Estates  the  Surcivory  (f 
unto  his  Sister  Susannah  But^  then  the  Wife,  and  now  1,000  ^/<wr 
the  Widonvof  Benjamin  But,  and  appointed  John  Wyllie  '^  ^^^'  ^ 
and  the  Reverend  Stephen  Gage  his  Executors.  ^^  ^  Nieces 

to  pay  them  the 
By  a  third  Codicil  to  the  Will,  27th  November  1797,  Dividends  thereof 
he  bequeathed  as  follows :  "  I  give  unto  my  Executors  /'"«»« '""^  ^0  time, 
John  Wyllie  and  Stq[}hen  Gage,  and  the  Survivor  of  them,  ^fi^  ^^ 
the  sum  of  1,000/.  Stock,  now  standing  in  my  name  oft^^fj^QE^ 
in  the  4  per-cent.  Bank  Annuities,  in  Trust,  for  my  cutorsythe  lyOOoL 
two  Nieces  Elizabeth  and  Susannah  Oxlade,  Daughters  Stock  to  go  to  the 
of  my  late  Brother  George  Oxlade,  and  to  pay  them  two  Nieces,  their 
the  Dividends  thereof  from  time  to  time  as  the  same  ^^^^^h  -^^- 
shall  become  due  and  payable;  and  from  and  after  ^^^^-^  eaualht 
the  decease  of  my  two  Executors,  I  give  and  be-  Held  that  the  two 
queath   the   said    1,000/.  Stock   unto  my  said  two  Nieces  took  abso- 
lute equitable 
Interests  in  the  Stock,  as  Tenants  in  Common,  during  the  life  of  the  Executors, 
and  that  on  their  deaths,  they  took  absolute  kgal Interests  as  Tenants  in  Common. 
Vou  III.  El 
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Nieces,  their  Executors,  Administrators  and  Assigns, 
equally  to  be  divided  between  them ;  and  in  all  other 
respects  I  ratify  and  confirm  my  Will/' 

The  Testator  died,  and  his  Will  and  Codicils  were 
proved  by  the  Executors. 

Wyllie,  one  of  the  Executors,  died,  and  afterwards 
Gage,  the  other  Executor,  died,  leaving  the  Plaintiff 
wd  another  his  Executors,  but  th^  Plaintiff  alone 
proved  his  Will,  the  other  Executor  having  renounced. 

Elizabeth  Oxlade,  the  Testator's  Widow,  married  the 
Defendant  William  Anderson-^  and  Susannah  Oxlade, 
one  of  the  Testator's  Nieces,  married  Samuel  Evans, 
Mrs.  Evans  afterwards  died^  leaving  her  Husband  sur- 
viving, who  obtained  Letters  of  Administration  to  her, 
and  he  afterwards  died  in  the  lifetime  of  the  Executor 
Stephen  Gage,  and  appointed  his  Brother  Jeremiah 
Michael  Evans  his  Executor  and  Residuary  Legatee, 
and  he  proved  his  Will. 

After  the  death  of  Samuel  Evans,  Letters  of  Adminis- 
ration  of  the  unadministered  Effects  o(  Susannah  Evans 
^were  granted  to  Elizabeth  Anderson,  her  Sister. 

Wyllie  and  Gage,  during  their  joint  lives,  and  Gage, 
after  the  death  of  WylUe,  regularly  paid  to  the  Defen- 
dant Elizabeth,  the  Wife  of  the  Defendant  William 
^  Anderson,  one  Moiety  of  the  Dividends  on  the  Legacy 
of  1,000/.  4  per-cent.  Bank  Annuities,  and  also  paid  to 
Susannah  Evans,  during  her  life,  the  other  Moiety  of 
such  Dividends;  but  after  her  death  no  Dividends 
were  paid  of  one  Moiety,  by  reason  of  the  contradic- 
tory claims  to  the  same. 
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The  Plainti£P  paid  one  Moiety  of  the  Legacy  to 
Wiiliam  Anderson  and  Elizabeth  his  Wife. 

The  Bill  stating  these  facts,  further  stated,  that  the 
Defendant  Susannah  But,  who  surrived  her  Husband, 
claims  the  Diridends,  and  also  a  Moiety  of  the  Stock, 
under  the  residuary  Bequest  in  the  Will,  as  not  having 
been  disposed  of  in  the  Events  which  have  happened ; 
and  that  the  Defendants  William  Anderson  and  Elizabeth 
his  Wife,  allege  that  on  the  death  of  Susannah  Evans, 
they,  or  one  of  them,  became,  in  their  own  Right,  en- 
titled to  the  Dividends  of  the  Moiety  which  accrued 
during  the  life  of  Stephen  Gage,  but  that  Jeremiah 
Michael  Evans,  as  the  personal  Representative  of  Samuel 
Evans,  who  survived  his  Wife,  claimed  to  be  entitled  to 
the  whole  of  the  Dividends  remaining  impaid,  and  also 
to  a,  Moiety  of  the  Legacy. 

The  Prayer  of  the  Bill  was,  that  the  Rights  of  the 
several  Parties  might  be  ascertained  and  declared. 

The  Defendants,  by  their  Answers,  insisted  on  their 
respective  claims^  in  the  manner  mentioned  in  the  Bill. 

Mr.  Heald,  and  Mr.  Buck,  for  the  Plaintiff. 

Mr.  Wray,  for  the  Defendants,  ilm/crson  and  Ux. 

Mr.  Fonblanque,  and  Mr.  Purvis,  for  the  Defendant, 
Jeremiah  Michael  Evans.  ,    ^ 

Mr.  Pepys,  for  the  Defendant,  Susannah  But. 

The  Vice-chancellor  : — 
Absolute  equitable  Interests,  as  Joint  Tenants,  are 
given  in  the  beginning  of  the  third  Codicil,  to  the  Tes- 
s  E  2 
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tator's  two  Nieces,  Elizabeth  and  Susannah  Oxlade. 
The  Stock  is  given  in  Trust  for  them,  with  a  direction 
that  the  Dividends  should  be  paid  to  them  from  time 
to  time.  Upon  the  death  of  the  survivor  of  the  Exe- 
cutors the  Trust  determines,  and  the  Nieces  take 
absolute  legal  Interests,  as  Tenants  in  Common ;  the 
consequence  is,  that  the  Defendant  Jeremiah  Michael 
Evans,  as  the  Representative  of  the  husband  of  Susannah 
Oxlade,  is  entitled  to  the  500/.  4  per-cents.  and  the 
Dividends  due  thereon. 


a8th  Nov. 

A  Demurrer 
to  an  amended 
Bill  need  not  be 
intitkd  as  a  De- 
murrer to  the 
original  and 
amended  Billy  but 
as  a  Demurrer  to 
the  amended  Bill. 


SMITH  and  others  v.  BRYON. 

1  HIS  was  a  Motion,  on  the  part  of  the  Plaintiffs,  to 
take  a  Demurrer  off  the  File,  because  intitled  only  as 
a  Demurrer  to  the  amended  Bill,  it  being  insisted,  that 
it  ought  to  have  been  intitled  as  a  Demurrer  to  the 
original  and  amended  Bill.  The  Certificate  of  the 
Officer  stated,  that  Smith,  on  the  26th  of  June  last, 
filed  his  Bill :  that  by  Order  he  amended  it  on  the  31st 
of  October:  that  the  Defendant,  on  the  17th  instant, 
had  demurred,  and  that  no  further  Proceedings  had 
been  had  in  the  Cause. 


Mr.  Bell  and  Mr.  Wakefield,  in  support  of  the  Motion, 
stated  the  Title  of  the  Demurrer,  "  The  Demurrer  of 
James  Bryon,  the  Elder,  the  Defendant,  to  the  amended 
Bill  of  Complaint  of  TTiomas  Smith  and  Edward  Harpur, 
and  Mary  Wat  kins,  his  Wife,  the  Complainants;"  con- 
tending, that  it  was  no  Demurrer  to  the  Original  Bill. 
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The  Vice-chancellor,  who  said,  that  the  Demurrer  was 
sufficiently  intitled.  That  the  original  Bill  had  become 
nugatory  by  the  amendment ;  and  that  the  Defendant 
was  not  bound  to  notice  it  in  an  Answer  or  Demurrer, 
athough  it  was  frequently  done. 

Motion  refused,  with  Costs. 


6th  Dec. 
CONETHARD  v.  HASTED.  J/ter  Publi- 

cation passedy  and 
After  Publication,  which  had  been  enlarged  at  the  rohich  had  been 
instance  of  the  Defendant,  passed  in  this  Cause,  an  W<^re  enlarged 
Order,  as  of  course,  was  obtained  by  the  Defendant  . ,   -^  fendant  he 
again  to  enlarge  Publication,  and  Witnesses  were  after-  obtainedanOrder 
wards  examined.   This  Order  being  informal,  Publica-  as  of  course^ 
tion  having  previously  passed,  a  Motion  was  now  made .  again  to  enlarge 
by  the  Defendant,  that  Publication  might  be  enlarged  Publication,  and 
to  the  gth,  or  that  the  Depositions  taken  under  the  in-  '^^'w^^^'^^- 
formal  Order  might  be  ordered  to  be  read  at  the  hearing  ^i^^.l   »  ^  ' 
of  the  Cause.    The  Motions  was  supported  by  an  Affi-  Order  was  infer- 
davit  that  the  Depositions  had  not  been  seen.  mal;  and  an  ap- 

plication that 
The  Vice  Chancellor  : —  PMicationmight 

It  is  not  to  be  pehnitted  that  the  Practice  should  be  he  further  en- 

wilfuUy  departed  from.  ^''^^^^  ^  *^ 

Evidence  taken 

When  by  accident  or  surprise  Publication  passes  **     nrlT'\ 

before  the  Defendant  haa  examined  his  Witnesses,  and  f^r^^^atthe 

there  has  been  no  blamable  negligence,  the  Court  will  hearing  of  the 

allow  Witnesses  to  be  examined,  on .  an  Affidavit  that  Cause,  was  tUs- 

the  Depositions  have  not  been  seen.    In  this  Case,  the  fni^^ed  with 

E  B  3  ^^''*- 
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Defendant  obtained  leave  to  enlarge  Publication,  but 
he  neglected  to  examine  Witnesses  within  the  time  to 
which  the  PubUcation  was  enlarged .  Publication  passes, 
and  then  the  Defendant  obtains,  irregularly,  an  Order, 
as  of  course,  to  enlarge  Publication.  He  was  told  of 
the  irregularity,  and  then,  instead  of  correcting  his 
error,  he  persists  in  examining  his  Witnesses,  and 
now  makes  the  present  application  to  give  effect  to  their 
testimony.  There  is  no  title  to  this  indulgence.  I  must 
dismiss  this  application,  with  Costs, 


Sth  Dtc. 

A  Cause  can' 
not  be  set  dofum 
for  further  rft- 
rettvonstma 
separate  Report. 
An  order^  on  a 
separate  Report 
fnust  be  sought  by 
Petition. 


VAN  KAMP  V.  BELL. 

JdY  the  Decree  in  this  Cause,  it  was  amongst  other 
things  directed,  **  That  the  ilfos^er  should  make  a  sepa^ 
rate  Report  as  to  the  Monies  arisen  from  the  Sale  of 
such  part  of  the  Testator's  Freehold  or  Copyhold  Estates, 
if  any,  as  were  not  mentioned  in  his  WiU.'' 

The  Master  made  a  separate  Report,  and  a  Petition 
was  presented  by  the  Plaintiffs,  at  the  Rolls,  to  confirm 
it,  and  for  directions  consequential  on  such  Report;  and 
the  Petition  was  heard,  and  stood  for  Judgment. 

The  Plaintiffs  (dissatisfied,  as  it  was  said,  with  the 
opinion  which  the  Master  of  the  Rolls  appeared  to 
entertain,)  afterwards  set  the  Cause  down  for  further 
directions  on  the  Master^s  separate  Report. 
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A  Motion  was  now  made  that  this  Cause,  which  jg^g^ 

stood  in  the  Lord  Chancellor's  General  Cause  Book  for  ^'       »        ' 

further  directions,  might  be  struck  out,  the  same  being  Van  Kamp 

set  down  by  the  Plaintiffs  irregularly.  ^' 

The  Question  was,  Whether  the  separate  Report 
ought  to  be  brought  on  for  the  considefation  of  the 
Court  by  Petition,  or  by  setting  down  the  Cause  for 
furthe;*  directions  ? 

The  Vice  Chancellor:— 

The  Decree  in  this  Case  follows  the  common  lan« 
guage  of  such  Decrees,  that  tiie  consideration  of  all 
further  directions  shall  be  resenred  until  after  the  Master 
shall  have  iHade  his  general  Report.  The  Cause  cannot 
therefore  be  set  down  for  further  directions  on  the 
separate  Report;  but  any  order  upon  the  separate 
Report  must  be  made  upon  a  Petition. 

Motion  gr  ried« 
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UNSWORTH  V.  WOODCOCK. 


8th  Dec. 


^    ,     .      ^      A  MOTION  was  made  for  the  production  of  Books, 
Productumof       ^  ,   ,„  .  .  .   .      ^     ^  ^     .      / 

Books  jr.  re-      Papers  and  Wntings,  mentioned  m  the  Defendanrs 

f erred  to  in         Answer.    This  was  opposed  on  the  ground,  that  though 

JfutueTfOrdered,  the  Defendant  answering  at  all,  was  .bound  to  answer 

though  contended  f^Uy^  ygt^  that  if  by  his  Answer,  the  Defendant  insists 

that  the  Ansmtr    ^^^  ^^  Plaintiff  is  not  entitled  to  the  Account  he 
showed  the  Pcotfi* 

tifwasnotenti"    ^^^^9   ^®   Court  will  not  compel  him  to  produce 
tied  to  reUef.        Books,  8cc«  until  the  Plaintiff  has  estabUshed  his  title 
to  the  Account  on  the  hearing  of  the  Cause. 

The  Vice-chancellor  : — 

I  can  make  no  such  distinction.  The  Plaintiff  might 
compel  the  Defendant  to  set  out  the  contents  of  the 
Books  in  his  Answer,  and  the  production  of  the  Books 
is  a  part  of  the  discovery,  which  the  Defendant  sub- 
mitting to  answer,  submits  to  make.  The  Motion  must 
be  granted. 

Mr.  Roupell,  for  the  Motion. 

Mr.  Bell,  contra. 
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MILLARD  V.  MAGOR. 

8th  Dec. 

Mr.  shad  well  moved,  upon  the  Stat  7  Geo.  11.  On  a  moium 
c.  20,  for  a  reference  to  the  Master,  upon  a  Bill  of  Jbr  a  reference 
Foreclosure.  under  the  Statute 

7  Geo.  IL  c.  ao. 

Mr.  Parker  insisted  that  the  Master  should  be  di-  ^^  ^     ,  [? 
rected  to  take  into  the  Account  the  Costs  incurred  by  Master  to  take 
the  Defendant  in  proceedings  at  Law,  in  Ejectment. '     into  the 

Accouniy  Costs 
Mr.  Shadwea,  in  reply:—  incurred  at  I^w, 

The  Act  says,  the  Court,  upon  such  an  application  ^*"^      v 
as  this,  shall  make  such  Order  or  Decree  asi  the  Court  j^^  ^     ^^^^ 
might  have  made  if  the  Suit  had  been  brought  to  b.  in  the  Bill;  Imt 
hearing.     In  this  case,  if  the  Suit  had  been  brought  to  the  Court  gaioe 
a  hearing,  no  account  could  have  been  directed  of  the  ^^^  to  amend 
Costs  at  Law,  no  mention  of  any  Actions  at  Law  being  ^^^^^  <«^ 
made  in  tne  Statements  in  the  Bill,  or  mentioned  in  the  '^^^z  a^JL- 

P^yer-  to  stand  wer 

until  the  Bill  XMS 
The  Vice-Chancellor  : —  amended. 

As  no  mention  of  any  Actions  at  Law,  or  Costs  in- 
curred, is  made  in  the  Bill,  I  cannot  order  the  Master 
to  take  such  Costs  into  the  Account;  but  I  will  give 
the  Plaintiff  leave  to  amend  his  Bill  in  that  respect, 
and  let  this  Motion  stand  over  until  the  Bill  is  amended. 
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10th  D^. 

Depatitions    * 
taken  in  a  Cause 
where  a  Tenant 
in  Tail  was  De- 
fendant ^  are  bind- 
ing on  another 
Tenant  in  Tail, 
who  came  m 
esse  before  a 
Decree,  and 
who  took  as 
Tenant  in  Tail 
prior  to  thefoT' 
mer  Tenant  in 
Tail,  who  had 
beenmadeaDe^ 
fendant. 


LORD  WESTMEATti  v.  LADY  WESTMEATH. 

IN  this  Suit,  the  Tenant  in  Tail,  a  Daughter,  was  made 
a  Defendant,  and  Depositions  were  taken,  and  publi- 
cation passed ;  and  the  Cause  was  set  down  for  hearing. 
Two  days,  before  the  Cause  would  have  been  heard,  a 
Son  was  bom,  who  became  Tenant  in  Tail  before  his 
Sister.  • 

A  Supplemental  Bill  wasfiled,making  the  SonaParty; 
and  the  question  was,  whether  the  Depositions  taken 
on  the  Original  Bill  could  be  used  against  the  Son,  who 
was  made  a  Party  by  the  Supplemental  Bill  ?  Ihe 
Vice-Chancelhr  held  that  the  Depositions  might  be  read 
against  tiie  Son,  that  if  a  Decree  had  been  made, 
and  a  new  Tenant  in  Tail  had  then  come  in  esse,  the 
Decree  made  upon  the  Deposition  would  have  been 
clearly  binding  on  him;  and  though  coming  in  esse 
before  the  Decree,  he  must  be  bound  by  the  proceedings 
so  far  as  they  were  completed. 
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WITHEY  V.  HAIGH. 

In  this  Case  it  was  held,  that  when  the  Court  is  moved 
for  the  payment  of  Costs,  \mder  the  General  Order  of 
the  gtA  August  1818  (a),  on  account  of  a  Notice  of  Mo- 
tion which  has  been  abandoned,  such  Notice  of  the 
Motion  must  be  mentioned  to  the  Court,  and  must  also 
be  produced  to  the  Re^ster  before  he  draws  up  the 
Order. 

(a)  See  this  Order  ante^  p.  318. 


isthDec. 


MARSH  V.  HUNTER. 

1  HIS  was  a  Motion  by  Mr.  Parker^  to  take  an 
Answer  off  the  File,  only  two  unimportant  facts  being 
answered,  and  the  rest  of  the  BiU  remaining  unanswered. 
He  cited  Tomkin  v.  Lethbridge  (b)  in  which  the  Lord 


(6)  9  Ves.  178,  and  S.  C. 
ib.  463,  and  in  MS. ;  and 
see  what  is  said  in  Baker 
V.  Mellish,  11  Yes.  in  page 
7ty  3 ;  but  in  Smith  v,  Serle, 
14  Ves.  415,  a  Case  not  dted 
on  the  Argument  of  the  prin- 


cipal Case,  the  Lord  Chan- 
ceUoTy  alluding  to  Tomkin  v. 
Lethbridge,  and  a  Case  before 
Lord  Thurlffu^  said,  ''  I  am 
so  unwilling  to  give  any 
countenance  to  such  an  abuse 
of  the  Practice,  that  I  think  I 


isthDec. 

'  AMotumcanr 
not  be  made  to 
take  an  Antwer 
off  the  File,  be- 
cause it  is  debt- 
sive,  answering 
only  a  few  facts 
statedintke  BiU. 
Exceptions  must 
betaken. 
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Chancellor  said,  ''  that  if  this  should  happen  again,  a 
general  Order  should  be  made  to  prevent  it  in  future, 
to  this  effect ;  that  wherever  it  can  be  shown  that  the 
Answer  is  mere  delusion,  it  should  be  understood  to 
be  the  Practice  to  take  it  off  the  File." 


Mr.  Wakefield,  contra,  was  stopped  by 

The  Vice-Chancbllor  :-^ 

In  Tomkins  v.  Letkbridge,  the  Lord  Chancellor  stated 
his  opinion  as  to  the  propriety  of  a  new  general  Order 
to  correct  this  abuse,  but  no  such  general  Order  has 
yet  been  made;  and  the  Lord  Chancellor's  opinion 
admits,  that  the  present  application  is  not  warranted 
by  the  existing  practice. 

Motion  refused,  but  no  Coi^  given. 


never  shall  be  induced,  upon 
both  those  Authorities,  to 
make  such  a  decision  again, 
and  if  such  an  attempt  should 
be  repeated,  shall  hold  it  to  be 
no  Answer ;"  and  in  that  Case 
bis  Lordsh^  referred  it  to  the 


Matter  to  see  whether  the 
Answer  was  substantially  an 
Answer,  and  said,  ^*  When  the 
Inqniry  is  short,  I  should  not 
scruple  to  compare  the  Answer 
myself,  for  the  purpose  of 
doing  justice/' 
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BOWKER  V.  NICKSON. 

isth  Dec. 

Mr.  Home  and  Mr.  Wakefield  moved  for  leave  to  take      ^7  h  mutakt 

Exceptions  to  the  Master^ s  Report,  the  Clerk  in  Court  ^  •^^^f  06- 

having  neglected  to  give  the  Solicitor  notice  of  the  ^^  ■  j . 

Warrant  which  had  beea  served  upon  him^  fixing  a  Warrant  to  settle 

day  when  the  Draft  of  the  Master'^  Report  would  be  the  Master^s  Re- 

settledy  whereby  the  Solicitor  lost  the  opportunity  of  P^y  ^^  Court 

canying  in  Objections  to  the  Draft  ofth^  Report,  which  «»^fl^^'^e 

it  was  necessary  to  do  to  entitle  the  Plaintiff  to  except.  ^'^    ^ 
^  ^     cotton*. 

Mr.  Sugden,  contra. 

The  Vick-Chancellok  : — 

It  is  necessary  Objections  should  be  taken  to  the 
Draft  of  the  Report,  before  the  Party  can  except,  in 
order  that  the  Master  may  have  an  opportunity  of 
re-consid^ring  his  opinion,  and  it  is  not  form  but  sub- 
stance ;  but,  if  by  accident  or  surprise  that  has  not  been 
done,  the  Court  will  give  the  Party  leave  to  except.  It 
is  sworn  by  the  Attorney,  that  the  Clerk  in  Comt  did  not 
send  to  him  the  Warrant  which  had  been  served,  fixing  a 
day  for  settling  the  Draft  of  the  Report.  If  that  be  so, 
it  would  not  be  just  to  exclude  the  Party  from  objecting 
to  the  Report,  because  the  Clerk  in  Court  was  negU- 
gent.  Let  the  Clerk  in  Court  make  an  Affidavit  that 
he  did  not  send  the  Warrant  to  the  Attorney,  or  give 
him  any  communication  of  it.  If  such  Affidavit  is  pro- 
duced, the  Plaintiff  may  take  his  Motion,  paying  the 


446 

i8i8. 

BOWKER 

V. 

KICKS019. 


CASES  IN  CHANCERY. 

Costs  of  it;  but  if  no  such  Affidavit  is  produced,  tli» 
Motion  must  be  dismissed  with  Costs  (a). 


19U1  Dec. 

Time  may  he 
made  of  the  es- 
sence of  a  Con- 
tract y  but  though 
made  sOy  yet  the 
etrictperformr 
once  of  the  Con- 
tract maybe 
'Boomed  by  con- 
duct. 


HUDSON  V.  BARTRAM. 

An  Injunction  had  been  obtained  in  this  Cause.  The 
Answer  being  put  in,  the  Plaintiff  now  moved  to  dis- 
solve the  Injunction,  upon  the  merits. 

The  Bill  stated  the  following  Agreement  between  the 
Parties,  viz.  ''  Memorandum  of  Agreement  made  the 
24th  day  of  March  1818,  between  John  Thomas  Bartram 
of  one  part,  and  Joseph  Hudson  of  the  other  part.  The 
said  John  Thomas  Bartram,  for  the  Considerations  here- 
inafter expressed,  agrees  to  grant,  at  the  time  and  upon 
the  terms  hereinafter  mentioned,  unto  the  said  Joseph 
Hudson,  a  Lease  of  all  that  Messuage  or  Tenement 
and  Premises,  situate  No.  132  Oxford-street,  now  in 
the  Occupation  of  the  said  Joseph  Hudson,  for  the  term 
of  35  years,  wanting  seven  days,  from  the  sixth  day  of 
iljirt7  now  next,  at  a  Rent  of  110/.  payable  quarterly, 
that  is  to  say,  on  the  6th  ofJuty,  the  11th  of  October, 
the  6th  of  January,  and  the  6th  of  April,  free  and  clear 


(a)  In  Carter  v.  Clitheroe, 
M.S.  where  by  sorpriae  (as  to 
which  there  W98  an  Affidavit 
of  the  Defendant's  Solicitor) 
the  Master  signed  his  Report 


before  Objections  were  taken, 
Lord  Hardwicke  referred  it 
back  to  the  Master  to  receive 
Objections. 
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^f  the  Land  Tax,  and  all  other  Taxes,  Charges  and 
Assessments  whatsoever,  the  first  quarterly  payment  of 
the  said  Rent  to  be  made  on  the  6th  of  Jti/y  now  next. 
And  it  is  agreed  that  such  Lease  shaU  contain  all  usual 
Covenants;  and  also  all  such  Covenants,  Conditions, 
StipulationSi  Provisoes  and  Agreements  as  are  contained 
in  the  original  Lease  from  the  Duke  of  Portland  to  the 
said  Jokfi  Thomas  Bartram ;  and  also  a  Covenant  by 
the  said  Joseph  Hudson^  not  to  let  the  said  Premises, 
or  any  part  thereof,  to  a  Goldsmith,  Silversmith,  Watch- 
maker, or  Jeweller,  at  anytime  during  the  first  fourteen 
years  of  the  said  Term,  nor  permit  or  suffer  such  Trades, 
or  either  of  them,  to  be  carried  on  therein;  also  a 
Proviso  to  render  the  said  Lease  void,  in  case  of  breach 
of  such  Covenant :  and  as  a  Consideration  for  granting 
the  said  Lease,  the  said  Joseph  Hudson  hereby  agrees 
to  pay  to  the  said  John  Thomas  Bartram y  the  sum  of  900  /., 
in  manner  following;  (that  is  to  say)  100/.  upon  the 
signing  of  this  Agreement ;  400  /.  by  the  Acceptance  of 
the  said  Joseph  Hudson,  payable,  with  legal  Interest,  to 
the  Order  of  the  said  John  Thomas  Bartram,  in  three 
months  from  the  date  hereof;  and  400  f.  by  a  like  Ac- 
ceptance, payable,  with  legal  Interest,  in  six  months 
from  the  date  hereof:  and  the  said  John  Thomas  Bar- 
tram agrees  to  execute  the  said  Lease  to  the  said 
Joseph  Hudson,  upon  the  Terms  aforesaid,  at  the  expi- 
ration of  the  said  six  months,  provided  the  whole  of 
the  said  goo/,  shall  then  be  fiilly  paid  and  satisfied  ;  but 
in  case  the  whole  of  the  said  goo  /.  shall  not  be  fully 
paid  to  the  said  John  Thomas  Bartram,  on  or  before  the 
expiration  of  such  six  calendar  months,  it  is  hereby 
agreed,  that  this  present  Agreement,  as  to  the  granting 
of  such  Lease  by  tlie  said  John  Thomas  Bartram  to  the 
said  Joseph  Hudson,  shall  be  void;  and  that  the  said 
Vol.  III.  F  r 
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Jo$eph  Hudson  shall  deliver  up  the  quiet  PosseBsion  of 
the  said  Premises^  to  the  said  John  Thomas  Bartram, 
on  or  before  the  30th  day  of  September  now  next  ensil- 
ing the  date  hereof,  and  forfeit  and  pay  to  the  said  John 
Thomas  Bartram  the  sum  of  150/.1  as  and  by  way  of 
Compensation  for  breach  of  this  Agreement,  and  for  the 
use  and  occupation  of  the  said  Premises  until  that  time; 
and  in  case  the  said  Joseph  Hudson  shall  not  quietly 
deliver  up  the  Possession  of  the  said  Premises,  on  or 
before  the  said  30th  day  of  September,  that  he  shall 
forfeit  and  pay  unto  the  said  John  Thomas  Bartram  the 
sum  of  500  /.,  as  and  by  way  of  liquidated  Damages, 
and  which  may  be  retuned  by  the  said  John  Thomas 
Bartram^  out  of  so  much  of  the  said  goo  /•  as  may  then 
have  been  paid,  or  be  recovered  by  the  said  John  Tho^ 
mas  Bartram^  by  Action  at  Law  upon  this  Agreement,  in 
the  event  of  Ae  said  John  Thomas  Bartram  not  having 
the  quiet  possession  given  to  him  on  that  day.  And  it 
is  agreed,  upon  the  payment  of  the  said  goo/.,  and  the 
execution  of  the  said  Lease  by  the  said  John  Thomas 
Bartram  to  the  said  Joseph  Hudson^  he  the  said  Joseph 
Hudson  shall  and  will  execute  a  Counterpart  of  the 
said  Lease,  and  pay  the  Charges  of  preparing  this  Agree- 
ment, and  the  said  Lease  and  Counterpart  to  be  prepared 
by  the  Solicitor  of  the  said  John  Thomas  BartramJ* 


The  Bill  further  stated,  that,  on  the  signing  of  the 
Agreement,  the  Plaintiff  paid  100/.  to  Bartram,  and 
accepted  two  Bills  of  Exchange,  drawn  by  the  De* 
fendant  upon  the  Plaintiff,  dated  24th  March,  1818; 
one,  for  the  sum  of  405/.,  payable  three  months  after 
date;  the  other,  for  400/.,  payable  six  months  after 
date : — ^That  the  Plaintiff  was,  when  the  Agreement  was 
made,  and  hath  ever  since  been,  and  now  is  in  the  Pes* 
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tafloton  of  the  PremifleSy  and  hath  laid  out  looL  ia 
Bapairs^  and  carries  on  the  buainess  of  a  Tobacconist :— * 
That  the  Plaintiff  duly  paid  the  fim  for  405/.,  and  that 
in  Augost  1818,  before  the  other  Bill  of  Exchange  for 
410/.  became  due^  the  Plaintiff  was  under  the  necessity 
of  going  to  Germany,  and  in  the  hurry  of  his  departure, 
omitted  to  make  provision  for  the  Bill  of  Exchange  for 
410/.;  but  on  the  1  ith  September  1818   sixteen  days 
before  the  Bill  became  due,  sent  a  Letter  from  BerUn  to 
the  Defendant,  stating  it  would  be  impossible  for  him 
to  return  to  England  in  time  to  take  up  the  Bill,  but 
that  he  would  return  in  three  weeks  after  the  Bill  would 
become  due,  and  would  then  take  it  up : — ^That  the  Defen- 
dant returned  no  answer  to  the  Letter  :^— That  the  Plain- 
tiff  arrived  in  London  on  the  21st  October  1818,  and 
on  that  day  wrote  to  the  Defendant,  stating  he  had 
just  arrived,  and  that  he  would  wait  on  him  the  next 
morning  and  take  up  the  Bill;   that  he  accordingly 
called,  but  the  Defendant  was  not  at  home,  nor  had  left 
any  message;  Plaintiff  left  word  he  would  call  the  next 
morning  at  eleven,  which  he  did,  but  was  informed  the 
Defendant  was  out;  that  on  the  33d  October  1818,  the 
Plaintiff  received  a  Letter  from  the  Defendant,  saying 
that  Business  would  prevent  him  from  being  at  home 
the  next  mornings  but  that  he  would  be  at  home  at 
seven  in  the  evening;  that  Plaintiff  was  about  to  leave 
his  house  the  next  day  to  wait  upon  the  Defendant 
aeoording  to  his  appointment,  when  Defendant's  Sher- 
man <»me  with  a  message  from  Defendant,  saying,  he 
was  cbUged  to  go  out  of  town,  and  would  not  be  at 
home  that  evening,  and  thereup<m  the  Plaintiff  told  the 
Shopman  he  would  call  upon  the  Defendant  the  next 
day^  the  a4th,  at  seven  o'clock  in  the  evening;  but  that 
at  "five  o'clock  in  the  evening  of  that  day,  the  Plaintiff 
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received  the  following  Letter  from  the  Defendant's  At* 
tomey : — '*^  Sir,  The  Agreement  entered  into  by  you  wkh 
Mr.  Bartram,  not  having  been  fulfilled  on  your  part, 
Mr.  Bartram  directs  me  to  demand  the  Possession  of 
the  Premises,  agreeably  to  the  terms  of  such  Agreement: 
you  will  remember  that  the  Penalty  for  breach  of  the 
Agreement  in  the  first  instance,  is  130/.,  and  in  the 
event  of  your  not  delivering  Possession  when  demanded^ 
the  further  Sum  of  500  /.  ^  I  trust  therefore  you  will  send 
the  Key  to  Mr.  Bartram  without  delay." — ^That  during 
the  Plaintiff's  absence  in  Germany,  bis  business  as  a 
Tobacconist  was  conducted  upon  the  Premises  by  his 
Servant;  and  that  a  few  days  before  the  Plaintiff's  re- 
turn, and  after  the  Bill  for  410/.  had  become  due  several 
days,  the  Receiver  of  the  Rents  of  the  Duke  of  Portland, 
wrote  to  the  Defendant,  requiring  payment  of  55/.  half 
a  year's  Rent  for  the  Premises,  and  that  Defendant  upon 
receiving  such  Letter,  left  it  at  the  Plaintiff's  house,  with 
directions  for  the  Plaintiff  to  pay  such  Rent;  and  when 
he  leflsuch  Letter,  he  had  received  the  Plaintiff's  Letter, 
written  from  Berlin ;  and  on  the  27th  October  1818,  the 
Plaintiff,  with  the  privity  and  knowledge  of  the  Defen- 
dant, and  according  to  his  directions,  paid  the  Receiver 
the  Rent,  and  received  a  Receipt  as  for  so  much  Rent 
received  of  the  Defendant  by  the  hands  of  thePlaintifiT:— 
That  the  Plaintiff  is  ready  to  perform  his  part  of  the 
Agreement,  and  hath  offered  to  pay  the  BiU  for  410/. 
and  Interest,  and  hath  applied  for  a  Draft  of  the  Lease, 
but  no  such  Draft  hath  been  sent: — That  in  November 
1818,  an  Ejectment  was  brought  against  the  Plaintiff,  to 
recover  Possession  of  the|Premises,  and  that  the  Defen- 
dant threatens  to  proceed  to  Judgment  and  Execution, 
and  also  threatens  to  proceed  for  the  recovery  of  the 
Penalties  mentioned  in  the  Agreement : — ^That  on  the 
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find  November  1818,  the  day  on  which  the  Action  of 
Ejectment  was  brought,  the  Plaintiff  received  the  follow- 
ing Letter  from  the  Defendant's  Solicitor :— "  Bartram 
V.  Hudson. — ^Sir,  in  reply  to  your  note  herein,  I  am  di- 
rected by  Mr.  £ar^ram  to  say,  he  insists  upon,  the  Pos* 
session  being  given,  and  at  the  same  time  he  desires 
me  to  observe,  that  if  such  Possession  is  given  him  im- 
mediately, he  will  not  claim  the  full  Penalties ;  but  this 
offer  is  made  without  prejudice  to  his  right,  to  the  full 
extent  of  the  Agreement,  and  to  the  whole  of  the  Pe- 
nalties given  by  it :"  to  which  Letter,  the  Plaintiff's  Soli- 
citor replied  as  follows ;  **  In  the  matter  of  Hudson  v.  Bar^ 
tram. — Sir,  I  mentioned  to  you  in  my  last^  that  Mr.  Hud- 
son  was  ready  and  willing  to  complete  his  Contract  with 
Mr.  Bartram^  and  requested  you  to  send  me  a  Draft  of 
.a  Lease  for  my  perusal  on  Mr.  Hudson*^  behalf,  that  the 
matter  might  be  settled  without  delay;  instead  of  which, 
I  find  you  have  delivered  a  Declaration  in  Ejectment; 
I  have  now  to  inform  you,  and  you  are  to  take  notice, 
that  if  you  do  not  comply  with  this  his  reasonable  re- 
quest, I  shall  be  obliged  to  apply  to  a  Coi^rt  of  Equity 
for  relief;  and  expecting  to  hear  from  you  before  the 
first  day  of  Term,  I  am^  8cc.'' 
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The  Prayer  of  the  Bill  was,  ''  That  the  Defendant 
might  be  decreed  to  execute  and  deliver  to  Plaintiff 
a  proper  Lease  of  the  said  Messuage  or  Tenement  and 
Premises,  agreeably  to  the  Terms  and  Conditions  of  the 
written  Agreement,  Plaintiff  being  ready  and  willing, 
and  thereby  offering  to  execute  and  deliver  to  De- 
fendant a  Counterpart  of  such  Lease,  and  to  pay  to  him 
the  said  Sum  of  410/.,  the  amount  of  the  said  BiU  of 
Exchange,  which  was  so,  as  aforesaid,  not  paid  by  Plain- 
tiff as  and  when  the  same  became  due,  together  with 
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Interest  from  such  time  as  this  honourable  Court  shall 
think  ju8t>  and  also  to  pay  the  Expenae  of  preparing 
the  said  Agreement  and  Lease ;  but  if  this  honourable 
Court  shall  be  of  opinion  that  the  said  Agreement  has 
on  the  part  of  Plaintiff  become  forfeited,  then  that  it 
may  be  declared,  that  in  Equity  Plaintiff  is  entitled  to 
be  relieyed  against  said  Forfeiture,  Plaintiff  in  that  case 
being  ready  and  willing,  and  hereby  offering  to  make 
Defendant  such  compensation  or  satisfaction  as  this 
honourable  Court  shall  please  to  direct,  for  the  damage 
or  expense  (if  any)  the  said  Defendant  haa  sustained  by 
reason  juid  in  consequence  of  the  said  Bill  of  Exchange 
for  410  /•  not  having  been  paid,  when  the  same  became 
due;  and  that  Defendant  may  be  restrained,  by  tlie 
Order  and  Injunction  of  this  honourable  Court,  from 
further  proceeding  in  the  said  Action  of  Ejectment  so 
commenced  by  him  against  Plaintiff  as  aforesaid,  and 
from  all  other  Proceedings  at  Law  against  Plainti^ 
touching  aay  of  the  matters  aforesaid,  and  that  Plaintiff 
may  have  such  other  and  further  relief,  &c/' 


The  Amwer  of  the  Defendant,  admitting  the  principal 
facts  mentioned  in  the  Bill,  stated.  That  he  received  the 
Letter  from  Berlin  on  the  28th  September  1818;  that  he 
left  the  Letter  from  the  Duke  of  PorilmePB  Steward, 
demanding  the  Rent,at  the  Plaintiff's  house,  but  not  with 
any  directions  ;  and  adhnitted,  that  before  he  left  such 
Letter  he  had  received  the  Letter  from  Berlin,  and  diat 
tiia  BiH  for  41  o  /.  was  due  before  he  left  such  Letter. 

Mr.  Home,  and  Mr.  Barber,  in  support  of  the 
Injunction.  — 

In  order  to  support  the  Injunction,  we  must  show 
either  that  the  Agreement  has  been  strictly  performed. 
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or  that  the  Defendant  has  waived  such  strict  perform- 
ance. We  contend  for  the  latter  proposition.  Leaving 
the  Ijetter  of  the  Duke  of  PortlancTs  Steward,  and  being 
privy  to  the  payment  of  the  Rent  after  receiving  the 
Letter  from  JSer/tn,  and  afler  the  Bill  for  410/.  was  due, 
showed  that  he  considered  the  Contract  as  subsisting^ 
and  operated  as  a  waiver  of  the  Forfeiture.  If  it  even 
be  doubtful  whether  the  Court  will  relieve  at  the  hear- 
ing, the  Injunction  will  be  continued. 

Mr.  Heald,  and  Mr.  Rose,  contra,  contended  die 
Agreement  was  clear ;  that  a  Forfeiture  had  been  in- 
curred, and  that  the  same  could  not  be  considered  as 
waived ;  that  the  Agreement  by  the  non-performance  of 
it  became  altogether  void,  and  the  subsequent  payment 
of  Rent  did  not  revive  the  Agreement 

Tlie  ViCB^HANCBLLOR,  [after  stating  the  facts 
of  the  Case]: — 
Although  it  was  long  doubted  whether  time  could, 
be  made  of  the  essence  of  a  Contract,  yet  that  point 
iias  been  settled  by  Lord  Eldon.  Here,  as  at  Law,  it 
may  be  of  the  essence  of  the  Contract.  The  Defen- 
dant might  in  this  case  have  insisted,  that  the  Agree- 
ment was  determined ;  but  it  is  contended  that  his 
conduct  manifests,  that  he  consented,  as  be  might  do, 
to  waive  that  right.  It  is  not  necessary,  for  the  purpose 
of  continuing  the  Injunction,  that  it  should  be  clear 
that  reUef  will  be  given  at  the  hearing,  it  is  sufficient 
that  there  is  ground  for  supposing  that  relief  may  be 
given ;  and  if  so,  the  Court  wiU  not  allow  the  Posses- 
sion to  be  changed  in  the  meantime.  The  Letter 
from  Berlin  was  received  on  the  28th ;  on  the  30th, 
PoBJMSsion  was  to  be    delivered.    If  the  Defendant 
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meant  to  insist  on  the  strict  fulfilment  of  the  Agreement, 
he  should  have  demanded  Possession  on  the  30th; 
it  was  necessary  he  should  do  so,  to  entitle  himself 
to  the  500/.  liquidated  Damages.  Then,  he  sends 
the  Letter  of  the  Duke  of  Portland^ %  Agent  to  the  Plain- 
tiff. Was  it  consistent  that  the  Plaintiff  should  pay  the 
Rent,  if  the  Agreement  was  at  an  end?  If  the  Agree- 
ment continued,  the  Plaintiff  must  have  paid  the  Rent . 
but  if  the  Agreement  was  at  an  end,  the  Defendant  in- 
stead of  calling  upon  the  Plaintiff  to  pay  the  55/.  Rent, 
should  have  considered  himself  as  a  Debtor  to  the  Plain- 
tiff in  350/.,  the  amount  due  in  respect  of  the  500/. 
which  had  been  paid,  after  deducting  iqqU  according 
to  the  Agreement.  It  is  clear,  therefore,  that  at  that 
time  the  Defendant  treated  the  Agreement  as  still  sub- 
sisting. The  Plaintiff  calls  upon  the  Defendant  imme- 
diately on  his  return  from  abroad,  proposing,  to  pay  the 
outstanding  Bill ;  and  the  Defendant,  did  not  then 
insist  on  the  termination  of  the  Agreement. 


Let  the  money  due  on  the  unpaid  Bill  be  paid  into 
Court  within  a  week,  and  let  the  Plaintiff  give  a  Judg- 
ment in  the  Ejectment,  so  that  if  he  does  not  succeed 
in  the  Suit,  the  Defendant  may  immediately  take  out 
Execution ;  and  on  these  terms,  let  the  Injunction  be 
continued  until  the  hearing  of  the  Cause. 
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Between  GILES  BORRETT  and  HARRY  VERELST 
WORSHIP,  MARY  ANN  SIMONDS,  an  Infant,  by 
the  said  GILES  BORRETT  and  HARRY  VERELST 
WORSHIP,  her  Guardians  and  next  Friends, 
WILLIAM  COAK  and  FRANCES  his  Wife,  late 
FRANCESSWALES,  JAMES  SWALES,GEORGE 
SWALES,  WILLIAM  SWALES,  THOMAS 
SWALES,  and  MARGARET  SWALES,  Infants, 
by  the  said  WILLIAM  COAK,  their  next  Friend, 
JOHN  LIBBIS  and  MARGARET  his  Wife,  late 
MARGARET  FLEMING,  and  ROBERT  FLEM- 

INO, Plaintiffs; 

And, 

JAMES  DEADY,  RICHARD  LATHAM,  and  JAMES 
BRIDGES,  an  Infant,  by  THOMAS  JAGO  his 
Guardian,      .        -        .        -        .        Defendants. 

By  Original  Bill,  and  Bill  of  Revivor. 

rn  lOthNoTember. 

1  HIS  Cause  came  on  for  further  directions  upon  the      j^rj^^  ^  Xes- 

Master's  Report.  tator  directs  his 

Executors  to 
William  Sinionds,  by  his  Will,  after  certain  specific  convert  his  Pro^ 
Bequests,  bequeathed    unto  the  Defendants,  Deady  P^  ond  invest 
and    Latham,  all  the  rest  residue   and  remainder  of  *'  **  Sto^k,  and 
his  Estate  and  EflTects,  to   seU  the  same,  and  place  ^^''^^^^ 
out  the  Mames  ansmg  from  the  Sale,  upon  Govern-  ^^  j^  Widow  for 
ment  or  other  sufficient  Security,  in  their  own  Names,  her  life,  and  after 

her  deaths  gives 
the  principal  Sum  that  produced  the  Annuity  over ;  and  the  Property  be  not  in 
fact  sold  or  invested  till  after  the  death  of  the  Widow,  the  Legatees  over  are 
entitled  to  as  much  of  the  Stock  as  xvoutd  produce  to  250  L  a  year  in  Divi' 
dends,  and  not  merely  to  a  principal  Sum  o/*5,ooo  /. 
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upon  Trust,  that  they  should^  out  of  the  R^nts  and 
Profits  thereof,  or  the  Money  so  to  be  received,  pay 
to  the  Testator's  Wife,  the  Defendant  Mary  Simon^f, 
during  her  life,  a  clear  Annuity  of  2go/.  and  after  her 
death,  to  pay  the  Principal  of  said  250  /.  unto  the  Tes- 
tiLtor^s  Brother,  Robert  Simonds,  his  two  Sisters, 
Frances  Swales  and  Margaret  Ftem^ngy  and  unto  all 
Ih^ir  Children  that  should  be  Uving  at  the  time  oi  his 
dtcease,  to  be  equally  divided  betwe ^  them,  share  ^d 
share  alike;  but  if  any  or  either  of  them  should  die, 
thm  the  Share  or  Shares  of  him  her  or  them  so  dying 
tp  go  to  and  be.  divided  equally  among  the  Sur- 
vivors or  Survivor  of  them :  Also  upon  Trust,  to  pay 
ujpAo  his,  said  Testator's,  Father,  Mr.  Robert  Simonds 
(now  deceased),  for  the  term  of  his  natural  life,  the 
clear  Annuity  of  20  /.  by  half-yearly  Payments :  Upon 
Trust,  to  pay  unto  Mrs.  Pain  (now  also  deceased)  the 
clear  Annuity  of  10  /.  for  the  term  of  her  life  (both  of 
which  Annuities  have  been  paid  and  satisfied  up  to  the 
last  day  of  payment  thereof  respectively).  The  Testator, 
after  bequeathing  pecuniary  Legacies  (all  of  which  have 
been  paid  and  satisfied),  directed  his  Trustees  or  the 
Survivor  of  them,  to  pay,  assign,  transfer  and  convey 
the  residue  of  his  Estate  and  Effects,  and  the  Interest, 
Dividends,  and  Produce  thereof,  or  such  part  thereof 
as  should  remain  unapplied  as  thereinbefore  mentioned, 
unto  his  said  Brother  and  two  Sisters,  to  be  equally 
divided  between  them,  share  and  share  alike  \  and  in 
case  any  of  them  should  happen  to  die,  then  the  Share 
or  Shares  of  hini  her  or  them  so  dying  should  go  and 
be  divided  between  the  Survivor  or  Survivors  of  them. 

The  Testator    died    17th  October    1809,   le^vmg 
Mary  his  Widow,  said  Robert  Simonds  his  Bsother 
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(since  deceased),  and  lirances  the  Wife  of  Jomcf  Swaki 
(since  also  deceased),  and  the  Plaintiff  Margaret  LibUi, 
then  Margaret  Flemings  his  Sisters,  him  suiriying :  and 
that  the  Plaintifis,  Mary  Ann  Sitnands,  Fnmeee  the 
Wife  of  William  Coak  (then  Ranees  Swales),  James 
SwakSf  George  SwaleSy  William  Swe^,  Thomas  Swales^ 
Margaret  Swales,  Harris  Fleming,  and  Robert  Fkmn^, 
who  were  all  the  Children  of  die  said  Testator's  Brother, 
Robert  Simonds,  and  his  Sisters,  Frances  Swales  and 
Matgaret  Libbis  respectively,  who  were  Hving  at  the 
death  of  said  Testator.  Robert  Sinumds,  the  Testator's 
Brother,  died  in  February  1813,  having  made  hisWfll, 
and  appointed  Ann  Simonds  his  Wife  (since  deceased), 
and  the  Plaintiffs,  Barrett  and  Worship,  his  Executors, 
who  proved  same.  Frances  Swales,  the  Wife  of  said 
James  Swales,  died  in  July  1812,  leaving  James  Swales 
her  Husband,  who  died  in  December  1814,  and  the 
IMaintiff  William  Coak  obtained  Letters  of  Administra- 
tion to  him.  Mary  Simonds,  the  Testator's  Widow,  died 
23d  January  1816,  and  said  Annuity  of  250/.  given  to 
her  by  said  Testator,  was  paid  to  her  by  the  Defendants 
the  Executors  to  the  time  of  her  decease,  out  of  the 
said  Testator's  Estate;  but  they  did  not  convert  or  in- 
vest the  same  according  to  the  .directions  of  the  Testa- 
tor's WiH^inher  Ufe-time;  and  the  Master  by  his  Report 
stated,  that  it  did  not  appear  that  the  directions  in  the 
WiU  of  the  Testator,  respecting  the  residue  of  his  Estate, 
via.  to  place  the  same  on  Qovemment  or  other  good 
and  sufficient  Securities,  in  the  names  of  his  Exe* 
outers,  or  in  sudi  manner  as  they  should  think  proper, 
were  in  any  manner  executed. 
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The  Sum  of  7,852/.  3s.  6d.  Three  percent.  Annuities, 
was  standing  .mtiie  Name  of  the  Accawnixmt  General, 
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on  the  credit  of  this  Cause;  and  the  Executors  admitted 
to  have  in  their  bands  the  Sum  of  761  /.  75.  10  d. 

The  Master  by  his  Report  stated,  that  it  being  ques- 
tionable what  sum  of  Stock  or  Money  the  Persons 
described  in  the  Testator's  Will  as  the  Legatees,  after 
the  death  of  his  Wife,  of  the  Principal  of  the  Annuity 
of  250  L  given  to  her  were  entitled  to  ;  he,  at  the  re- 
quest of  the  Parties  interested  in  such  question,  forbore 
to  state  his  opinion  thereon,  and  reported  only  who 
were  the  Persons  entitled  to  aUquot  parts  of  the  same, 
and  the  proportions  thereof  to  which  they  were  re- 
spectively entitled.  ^ 

The  Question  was,Whether  suchLegatees  were  entitled 
to  have  as  much  of  the  Three  per  cent.  Stock,  in  Court, 
as  would  have  been  sufficient  to  answer  the  Annuity  of 
250/.  given  to  the  Widow ;  or  whether  they  were  only 
entitled  to  as  much  Stock  as  would  now  produce  to  the 
Sum  of  5,000 /.,l>eing  the  Sum  which,  at  legal  Interest, 
would  have  been  sufficient  to  answer  the  Annuity. 

[Before  the  Case  was  argued,  it  was  suggested  by 
Mr.  Blake,  that  the  Question  raised  by  the  Master^s 
Report,  was  between  the  particular  Legatees  and  the 
residuary  Legatees,  who  were  both  Plaintifis  in  the 
Suit,  and  therefore  that  a  Petition  would  be  proper ;  but 
the  Vice-ChanceUor  held,  diat  a  Petition  was  not  the 
proper  course,  and  that  a  Supplemental  Bill  must  be 
filed ;  but  said  he  would  hear  the  Case,  but  that  no 
directions  should  be  drawn  up  until  the  Supplemental 
Bill  was  filed.] 

Mr.  Blake,  for  the  residuary  Legatees. 
Mr.  Simpkinson,  for  the  other  Legatees. 
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The  Vice-Chancellor  : — 
The  Gift  by  the  Will  to  the  particular  Legatees,  is  in 
effect  a  Gift  of  as  much  Stock  to  be  purchased  by  the 
Property  when  converted,  as  would  produce  an  Annuity 
of  250  /.  a  year.  The  Executors  did  not  convert  the 
Property  during  the  life  of  the  Widow,  but  they  paid 
her  the  Annuity  so  long  as  she  lived.  Aft;er  the  death  of 
the  Widow,  they  sold  the  Property  and  invested  it 
in  Stock,  and  it  has  been  transferred  into  the  Name  of 
the  Accountant  General  of  this  ^Court,  in  Trust  in  this 
Cause.  The  Court  must  now  give'  to  these  Legatees 
as  much  Stock  as  would  produce,  by  the  Dividend,  an 
annual  Sum  of  250  /.  If  Stock  had  fallen  instead  of 
having  risen,  the  particular  Legatees  must  have  borne 
the  disadvantage. 
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BARNEWELL  and  others  v.  Lord  CAWDOR. 

iTo  HN  VAUG  HA  N,  who  died  in  January  1 80^,  by 
his  Will,  30th  of  October  1786,  (amongst  other  things) 
requested  that  his  just  Debts  (not  meaning  those  that 
might  happen  to  be  Liens  on  any  part  of  his  real  Estate  at 
the  time  of  his  decease),  should  be  paid  as  soon  as  might 
be  after  his  decease,  out  of  his  personal  Estate,  by  his 
Executrix  thereinafter  named,  but  since  deceased ;  and 
he  thereby,  as  far  as  in  his  power  lay,  ratified  and  con- 
firmed the  Settlement  he  had  made,  and  the  Jointure 
thereby  settled  on  his  Wife  Elizabeth  Letitia  Jane 
Vaughan  (since  deceased);  and  he  thereby  gave  and  de- 
vised all  his  Freehold  and  Copyhold  Estates,  8tc.  in 
Enghfid,  Wales,  and  in  the  Island  of  Jamaica,  and  all 


14th  December. 

Testator  ex- 
empts his  Personal 
Estate  from  the 
payment  of  Mort- 
gages on  his  Real 
Estate,  which  he 
devises  to  LordC 
street  to  the  In- 
cumbrances. 
Held,  that 
descended 
Estates  toere 
liable  to  dis' 
charge  the  Mort^ 
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other  his  real  Estate  whatsoever  and  wheresoeTer  situate, 
subject  to  the  Incumbrances  which  might  affect  the 
same  at  the  time  of  his  decease,  and  subject  to  the  An- 
nuities thereinafter  given,  which  he  charged  on  his  said 
real  Estate  with  the  payment  of,  to  certain  Persons 
therein  named,  to  the  use  of  his  the  said  John  Vaughan's 
first  and  other  Sons  successively  in  Tail  Male,  with  re- 
mainder to  his  first  and  other  Daughters  successively 
in  Tail  Male,  with  remainder  to  the  said  EUxabeih 
LeHHa  Jam  Vaughan  for  her  life,  with  remainder  to  the 
Bight  Honoufable  John  Lord  Cawdor,  the  Defendant; 
and  after  giving  certain  Annuities  and  Money  Legacies 
to  certain  Persons  therein  named,  he  gave^  devised,  and 
bequeathed  unto  his  said  Wife,  JS.  L.  Jane  Vaughan,  all 
his  Plate,  Goods,  Cattle,  Chattels,  Money  and  Secu- 
rities for  Money,  and  all  Rents  and  arrears  of  Rent 
which  should  be  due  from  his  Tenants  at  the  time  of  his 
decease ;  atid  all  the  rest,  residue  and  remainder  of  his 
personal  Estate  and  Effects  whatsoever  and  where- 
soever, and  of  what  nature,  kind  or  quality  soever  not 
therein  by  him  before  disposed  of,  as  and  for  her  own 
proper  Goods,  Estate  and  Effects  for  ever,  subject  to 
the  payment  only  of  such  Debts  as  he  should  owe  as 
should  not  be  Liens  on  or  secured  upon  any  real  Estate 
of  his,  it  being  his  intention  that  no  part  of  his  pensonal 
Estate  should  go  to  exonerate  his  real  Estate,  but  that 
the  same  should  go  to  his  said  Wife,  subject  only  to 
such  Debts  on  his  said  real  Estates,  and  to  hia  said 
Legacies  and  Funeral  Expences;  and  the  said  Jain 
Vanf^han,  by  his  said  Will,  appointed  his  said  Wifb  aole 
Eiecutriz  thereof. 


The  penonal  Estate  being  given  away,  subjecttothe 
payment  ^«f  all  the  TestatorV  Debts,  (eaosept  ssdb  «« 
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were  liens  on  the  real  Estate)^  and  such  part  of  the  real 
Estate  upon  whiob  there  were  liens  being  devised  to 
the  Defendant,  the  question  was.  Whether  the  devised 
Estates  must  satisfy  the  Incumbrances  upon  them,  or 
whether  the  descended  Estate  must  discharge  such  In- 
cumbrances ? 
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Mr.  Hart,  Mr.  Heald,  and  Mr.  Roupell^  for  the 
Plaintifis,  the  Co-Heirs  at  Law : — 
It  was  the  intention  of  the  Testator  that  the  devised 
Estates  should  satisfy  the  Mortgages  upon  them.  Those 
Estates  must  be  taken  cum  mere.  He  has  expressly 
exempted  the  personal  Estate  from  the  payment  of 
these  Mortgages  and  certain  Annuities  given  by  the 
WiU ;  and  having  done  so,  and  devised  the  Estates  to 
the  Defendant,  expressly  subject  to  the  Mortgages  or 
^*  Liens,''  as  the  Will  terms  them,  on  those  Estates,  the 
descended  Estates  cannot  be  called  upon  to  satisfy 
such  Mortgages,    They  cited  Donne  v.  Lewit  (a). 

Mr.  Bell,  for  the  Defendants,  was  stopped  by 

The  Vice-Chancellob: — 
The  descended  Estates  must  pay  these  Debts,  unless 
the  Testator  has  expressed  a  different  intention  in  the 
Will. 


The  personal  Estate  is  the  primary  Fund  for  the  pay- 
ment of  these  Debts,  and  the  descended  Estates  the 
second.  The  Testator  has  expressly  directed,  that  his 
personal  Estate,  the  primary  Fund,  shall  not  be  applied 
in  payment  of  these  Debts ;  but  he  has  no  where  said,  that 

(a)  3  Bro.  t.  C.  857- 
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the  descended  Estates,  the  secondary  fund,  shall  not  be 
so  applied.  The  Estates  charged  with  the  Mortgages  are 
indeed  devised,  subject  to  the  payment  of  the  Incum- 
brances upon  them;  but  a  primary  Fund  is  not  exone- 
rated merely  because  another  Fund  is  provided.  Such 
other  Fund  is  considered  as  auxiliary  only,  unless  the 
primary  Fund  be  expressly  exonerated.  To  exonerate 
the  descended  Estate,  there  must  not  only  be  a  clear  in- 
tention to  subject  the  devised  Estates  to  the  payment 
of  the  Debts,  but  also  a  clear  intention  that  the  de- 
scended Estates  should  not  be  subject  to  the  pay- 
ment of  the  Debts;   Watson  v.  Brickwood  {b). 


Demurrer  allowed. 


{b)  9  Ves.  447- 


CURRE  V.  BOWYER. 

15th  Deeember.  * 

Creditor  pro-  ^  ^  ^^'^  Case,  (and  upon  several  other  occasions)  the 

ctedmg  at  Law  Vice-Chaticellor  said,  that  if  a  Creditor  proceeds  at  Law 

against  an  Exe-  aigainst  an  Executor,  after  notice  of  a  Decree  against 

cutor qfternotice  the  latter  to  account,    He   should  consider  it  so  far 

of  a  Decree         j^  ^j^g  nature  of  a  Contempt  of  the  Court,  that  upon 

*       .  .       r     ^   Motion  for  an   Injunction  to  restrain   further  Pro- 
accowuf  ts  so  jar  *' 

in  the  nature  of     ceedings   at   Law,  he  would   refuse  the  Creditor  the 
a  Contempt  of     Costs  of  the  further  Proceedings  at  Law,  and  the  Costs 
Court,  that  upon  of  the  Application. 
an  tqtpUcation 

for  an  Injunction,  the  Court  will  refuse  him  the  Costs  of  the  further  Proceed* 
ings  at  Law,  and  the  Costs  of  the  Jpplication,  • 
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The  Reverend  WILLIAM  JOHNSTON,  the  Reverend 

JERVIS  and  EBENEZER  JOHNSTON  -  Plaintiffs ; 

And, 

MARY  SWANN  and  FRANCIS  POLLARD,  and  His 

Majesty's  ATTORNEY-GENERAL   -  Defendants. 

15th  December* 

SwANN  DO  WNER,  otAldenmnbury,  London,  Gent.       A  Bequest  of 

by  his  Will,  17th  day  of  January  1811,  after  several  de-  7»ioo^-  '^*^ 

vises  and  bequests,  therein  mentioned,  and  a  bequest  to  J   ?"  "*.  'f 

the  Plaintiffs,  the  Executors  of  his  Will,  of  300/.  each,  j^f^rest  and 

and  also  a  Mourning  Ring  to  each  of  them,  of  the  value  Dividends  to  be 

of  three  guineas,  in  consideration  of  the  trouble  they  applied  in  pro- 

might  have  in  the  execution  of  his  Will,  and  of  the  '^^^'^  a  proper 

trusts  thereby  reposed  in  them,  bequeathed  as  follows :  1  /^  ^^  ^^  ^  q^q^ 

*'  I  direct  my  Executors,  with  all  convenient  speed,  to  charitable  Be- 

lay  out  and  invest  the  Sum  of  7,100/.  of  lawful  Money  quest,  as  a 

of  Great  Britain,  part  of  my  personal  Estate,  in  Govern-  School-house 

ment  Funds  or  Securities,  in  the  names  of  the  Minister,  Z^^^^  ^^  ^^^^f 
_        1        .         1.  «i  .i/.Ti-'»f»  A  Bequest  of 

for  the  time^  bemg  of  the  parish  ot  Bnghtimmstone  y.^.,-^^  f^^  ^;j^ 

aforesaid,  and  such  three  other  Inhabitants  of  the  said  h^efit  of  such 
parish  as  to  my  said  Executors  in  their  discretion  shall  public  and 
appear  to  be  substantial  and  respectable  Persons,  to  P^^V^lc  Charities 
hold  the  same  as  Trustees  for  the  purposes  herein-  ^*  l^^^^cutors 
after  mentioned ;  and  1  direct  that  the  said  Minister  ^^^^-^^     J 
and  other  Trustees  do  and  shall,  jointly  and  in  concur-  others  to  establish 
rence  with  the  Churchwardens  and  Overseers  of  the  a  Life-boat  at 

Brighthelinstone, 
held  good;  but  that  money  on  Mortgage  and  a  Lease  did  not  pass^  as  being 
void  under  the  Statute,  but  that  Fixtures  in  the  house,  which  was  on  Lease 
formed  part  of  the  Residue  and  passed, 
VO  L.    III.  G  G 
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1818.  ^^^^  Parish  for  the  time  being,  from  time  to  time  pay 

^  ^pply  5^d  dispose  of  the  Interest  and  Dividends  of  such 

Johnston  Funds  or  Securities  in  manner  and  for  the  purposes 
^d  others  following,  (that  is  to  say) ;  first,  In  paying  the  expenses 
SwANN  of  providing  a  proper  School-house  for  the  instructing 
-And  others,  of  twenty  poor  Girls  of  the  said  parish  in  Needle-work, 
Reading  and  Writing;  such  expense  of  providing  a 
School  not  to  exceed  the  £innual  Interest  and  Dividends 
of  so  much  or  such  part  of  the  Stocks  or  Funds  wherein 
the  said  7,160/.  shall  be  invested,  as  at  the  time  of  such 
investment  shall  be  of  the  value  of  600/.  of  lawful 
Money  of  Great  Britain:  and  in  the  next  place,  in 
completely  clothing  the  said  twenty  poer  Girls  twice 
in  every  year,  each  of  such  Girls  to  have  two  suits  of 
.  Clothed  at  or  upon  their  election  or  entrance  on  the  foun- 
-dation  of  the  said  School,  in  order  that  they  may  appear 
decent  on  the  Sabbath  Day ;  and  each  and  every  of  such 
<}irls  to  have  a  Cloak  as  often  as  the  Managers  and  Trus- 
tees of  the  said  Charity  for  the  time  being  shall  think  fit, 
and  a  Bag  to  be  provided  to  keep  each  of  the  said  Girls 
best  Clothes  in : — And  it  is  my  will,  that  out  of  such 
Interest  and  Produce  of  the  said  Trust  Funds,  a  Salary 
of  40'/.  a-year  shall  be  paid  and  allowed,  by  quarterly 
payments,  to  a  proper  Mistress,  who  shall  teach  and 
instruct  such  twenty  poor  Girls  in  plain  Needle-work 
and  Reading : — And  my  will  is,  that  such  Mistress  shall 
in  the  first  instance,  and  afterwards  from  time  to  time 
as  occasion  may  happen,  be  nominated  and  appointed 
by  the  Trustees  of  the  said  Fund,  and  the  Church- 
wardens and  Overseers  of  the  said  parish  for  the  time 
being ;  and  that  such  School-mistress  shall  devote  her 
whole  time  to  the  business  of  the  said  School,  and  shall 
not  on  any  account  undertake  the  teaching  of  any  other 
Children  (ex<^ept  her  own,  in  case  shejshould  hart  any)» 
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^<N[  do  or  attend  to  any  other  BnsineBB  than  that  of  the  ^3 ^g^ 
Care  and  Instruction  of  the  poor  Children  of  the  said  '"'^  ^  " 
School :— And  I  direct  that  the  Trustees  of  the  said  JoniisTOif 
Funds,  and  the  Churchwardens  and  Overseers  of  the  *"^  ^^"^ 
said  Parish  for  the  time  being,  shall  be  the  Directors  ^  ^' 
•and  Managers  of  the  said  School  for  ever : — And  that  in  ^^  othen. 
case  of  neglect  of  daty,  misbehaviour,  inability  or  othcar 
cause,  such  School- Mistress  shall  and  may  be  removed 
by  and  at  the  pleasure  of  the  said  Directors  and  Mana- 
gers of  the  said  School ;  and  that  such  Scholars  shall 
from  time  to  time,  in  case  of  neglect  to  attend  the 
said  School  regularly,  or  other  misbehaviour,  be  in  like 
inanner  removable  by  the  said  Directors  and  Mana- 
gers : — And  it  is  my  will  that  the  Children  of  such  poor 
industrious  Persons  of  the  said  pmsh  of  Biighthelm- 
stone  as  do  not  receive  parish  relief,  are  to  be  the  first 
objects  of  the  said  Charity;  and  that  none  be  admitted 
into  the  said  Charity  whose  Parents  can  afford  to  send 
them  to  other  Schools ;  and  that  no  such  Child  shall 
be  admitted  into  the  said  School  before  the.  age'  of  six, 
nor  continued  therein  after  the  age  of  twelve  years : — 
And  I  further  direct  that  10/.  per  annum,  or  such  other 
annual  Sum  as  the  Trustees  shall  think  reasonable  and 
necessary,  of  the  Interest  and  Produce  of  the  said 
Trust  Stocks  or  Funds,  shall  be  applied  for  the  pur- 
chase of  Coals  and  Candles  for  the  use  of  the  said 
School : — And  that  the  said  Trustees  do  appropriate 
the  annual  Sum  of  30/.,  further  part  of  the  said  Interest 
and  Produce,  byway  of  Salary,  to  some  proper  Person, 
to  teach  and  instruct  the  said  poor  Girls  in  Writing, 
and  the  first  four  rules  of  Arithmetic ;  and  the  further 
annual  Sum  of  95/.,  or  so  mi^ph  thereof  as  shall  be 
requisite,  in  providing  Books,  Pens,  Ink  and  Paper, 
Slates  and  other  things  necessary  for  the  use  of  the 
G  G  1 
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said  School ;  the  Books  to  be  Spelling  Books,  Prim- 
mers,  Bibles  and  Testaments : — And  I  do  hereby  direct 
that  when  any  and  every  of  the  said  Girls  are  from  time 
to  time  dismissed  from  the  said  School  (and  having 
behaved  Well  during  their  time  therein),  they  shall,  at  the 
discretion  of  the  said  Directors  and  Managers,  have  each 
of  them  a  Bible  given  her  out  of  the  Charitable  Fund : 
— And  it  is  my  will,  and  I  direct  that  one  or  more  of 
the  elder  Girls  shall  or  may  assist  the  Mistress  in  hear* 
ing  the  Scholars  read,  and  in  their  Needle- work : — And 
I  request  that  the  Minister,  and  other  Directors  and 
Managers,  will  often  visit  the  School,  that  care  may  be 
taken  that  the  most  rigid  discipline  and  good  order 
be  maintained;  and  that  the  Mistress  and  Scholars, 
in  thdr  best  Apparel,  do  attend  Divine  Worship  every 
Sunday  Morning : — And  I  further  request  that  the 
Trustees  may  from  time  ib  time  appoint  four  Ladies  of 
the  Town  of  Brighthelmstone  aforesaid,  who  are  hereby 
authorised  and  requested  benevolently  to  inspect  the 
School,  to  see  that  good  order  and  discipline  is  pre- 
-served ;  to  consult  with  the  Mistress,  and  examine  the 
Scholars ;  and  that  two  of  them  will  call  at  the  Sdiool 
once  in  a  fortnight  for  that  purpose,  or  oftener  if  they 
shall  think  proper : — And  my  will  is,  that  10/.  per  annum 
be  paid  by  the  Trustees  to  the  said  Ladies,  for  them  to 
distribute  in  appropriate  Toys  to  the  youngest  Children, 
tind  Books  and  other  useful  Articles  for  those  who  are 
further  advanced,  who  shall  distinguish  themselves  by 
general  good  behaviour,  attention,  diligence,  progress 
in  education,  and  punctual  attendance  at  School,  as  it 
is  my  wish  that  they  may  be  stimulated  by  rewards 
rather  than  punishment-; — And  my  will  is,  that  the  said 
Minister,  and  other  Directors  and  Managers,  shall  meet 
twice  a-year,  to  examine  Tradesmens  BiDs,  aindto  audit 
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the  Accounts,  both  with  respect  to  the  School  and  the 
Money  appointed  for  the  clothing  of  the  poor  Men  and 
Women  hereinafter  mentioned ;  and  that  on  each  of 
those  days  they  shall  dine  out  of  th^  Income  of  the 
Fund : — And  as  to  the  rest,  Residue  and  Remainder  of 
such  yearly  Interest,  Dividends  and  Produce  of  the  said 
Thrust  Stocks  or  Funds,  it  is  my  will^  and  I  do  hereby 
declare  and  direct,  that  the  same  shall  from  time  to 
time  be  paid  and  applied  by  the  said  Minister,  and  other 
Directors  and  Managers,  for  the  further  promotion  of 
the  objects  of  the  said  Charity,  as  they  shall  think  ne- 
cessary  for  the  improvement  thereof^  provided  never- 
theless, and  I  do  hereby  declare  it  to  be  my  will  and 
intention,  that  .in  case  the  said  Fund  so  to  be  purchased 
or  raised  with  the  said  Sum  of  7^1  oo/.^  and  the  Divi- 
dends, Interest  and  Increase  thereof,  shall  be  more  than 
sufficient  for  the  purposes  aforesaid,  then  I  do  hereby 
declare  that  the  number  of  Girls  to  be  educated  in 
manner  aforesaid,  may  be  increased,  at  the  discretion 
of  the  said  Directors  and  Managers  for  the  time  being ; 
but  in  case  the  same  should  be  found  insufficient  for 
the  Education  of  twenty  poor  Girls  in  manner  afore- 
said, then  that  the  number  shall  be  proportionably  de- 
creased, at  the  like  discretion,  any  thing  herein  con- 
tained to  the  contrary  notwithstanding : — And  I  direct 
my  Executors,  with  all  convenient  speed,  to  lay  out 
and  invest  the  Sum  of  5,000/.  of  lawful  Money  o(  Great 
Britain^  further  part  of  my  personal  Estate,  in  Govern- 
ment Funds  or  Securities,  in  the  names  of  the  Minister 
of  the  said  parish  of  Brig/uhelmstone,  and  such  other 
three  Inhabitants  of  the  said  parish  as  to  my  said  Execu- 
tors in  their  discretion  shall  appear  to  be  substantia}  and 
respectable  Persons  (such  three  Inhabitants  to  be  either 
the  same  as  shall  be  appointed  by  my  Executors  to  th« 
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said  first  mentioned  Trust,  or  other  Persons^as  my  said 
Executors  shall  think  fit),  to  hold  the  same  as  Trustees  for 
the  purposes  hereinafter  mentioned : — And  I  direct  that 
the  said  Minister  and  other  Trustees  do  and  sfaail^, 
jointly  and  in  concurrence  Viiih  the  Churchwardeoa 
and  Overseers  of  the  said  parish  fov  the  time  being,  front 
time  to  time>  pay,  apply  and  dispose  of  the  Interest  and 
Dividends  of  such  laat  mentioned  Funds  or  Securities 
in^  for,  or  towards  the  clothing  of  twenty^fire  poor 
Men,  and  the  like  number  of  poor  Women  of 'Bright- 
elmttone  aforesaid,  yearly,  on -Christmas  Pay,  for  ever ; 
such  Clothing  so  to  be  given  to  each  of  sueh  poor  Me& 
to  be  of  the  value  of  5/.  or  thereabouts^  and  the  Clos- 
ing so  to  be  given  to  the  Women  to  be  of  the  value  of 
3/.  or  thereabouts,  or  the  said  Clothing  both  of  the  Men 
and  Women  to  b^  of  such  other  greater  value  as  to  the 
Minister,  Churchwardens,  Overseers  and  other  Trus- 
tees shall  seoa  necessary  and  proper;  and  in  case  th& 
Interest  and  Produce  of  the  said  last  mentioned  IVusi 
Fund  shall  be  insufficient  to  clothe  such  poor  Men  and 
Women,  then  I  do  direct  that  a  less  number  may^ 
be  clothed;  and  in  case  such  Interest  and  Produce 
should  be  more  than  sufficient  for  the  purposes  afore- 
said, then  I  direct  that  a  greater  number  of  Men 
and  Women  may  be  clothed  in  manner  aforesaid^ 
at  the  discretion  of  the  Minister,  Churchwardens 
and  Overseers  of  the  said  parish  for  the  time  being :«-« 
And  my  Will  is,  and  I  do  hereby  provide,  declare  and 
direct,  that  as  often  as  any  of  the  Trustees,  in  or  to 
whose  names  the  said  Charitable  Legacies  hereinbefore 
bequeathed,  may  be  invested  int  transferred,  shalt 
die,  or  cease  to  be  resident  at  or  near  Brigkihelmstime^ 
aforesaid,  or  dechne  to  act  in  the  aforesaid  TVuste 
thereof,  the  Survivors  or  othem  of  the  said  Trustees, 
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shall  nominate  other  Trustee  or  Trustees  thereof,  from  • 
among  the  other  substantial  inhabitants  of  Brighthelm- 
stone  aforesaid,  in  the  room,  place  and  stead  of  th^ 
Trustee  or  Trustees  so  dying  or  ceasing  to  reside  at 
Brigkielmstone,  or  desiring  to  be  discharged  as  afore* 
said,  so  and  iii  such  manner  as  that  there  may  be  always 
four  respectable  Trustees  in  whom  the  said  Trust  Funds  . 
shall  be  vested:  it  being  always  undei*8tood,  that  the 
Minister  of  the  parish  for  the  time  being,  whether  re* 
sident  or  not,  shall  be  one  of  such  Trustees  in  whom 
the  said  Fund  shall  be  vested,  if  he  will  accept  the 
same ^-^And  my  will  also  is,  that  as  often  as  any  new- 
Trustee  or  Trustees  shall  be  appointed  in  manner  afore- 
said, the  said  Trust  Funds  and  Prenuses  shall  be  trans- 
ferred in  Bu^h  sort  and  manner  as  that  the  same  may  be 
legally  and  effectually  vested  in  the  surviving  or  continu- 
ing Trustees,  jointly  with  such  new  Trustee  or  Trustees 
tliereof,  upon  the  Trusts  and  for  the^  Purposes  herein- 
befove  declared,  of  the  said  Trust  Funds  and  Premises^., 
the  TVustee  or  Trustees  whereof  shall  so  die:  or  cease  to 
reside  at  or  near  Brighthelnutoru,  or  decline  to  act  in 
ihe  said  Trusts ;  and  that  every  new  Trustee  or  Trus- 
tees, shall  or  may  act  in  such  Trusts,  in  the  same 
manner  and  as  effectually  as  if  he  or  they  had  been 
appointed  a  Trustee  or  Trustees  thereof,  by  this  my 
Will : — And  I  direct  that  in  such  Cases  as  may  arise^ 
.wherein  a  difference  of  opinion  shall  be  between  the 
said  Directors  and  Managers,  either  %a  to  the  persons 
so  to  be  appointed,  or  in  any  other  matter  touching  the- 
execution  of  the  Directions  hereby  given,  and  the 
Trusts  in  this  my  Will,  in  regard  thereto,  then,  that  the 
majority  of  voices  shall  prevail,  and  in  case  of  equality 
of  Toices,  that  the  Minister  of  the  parish  for  the  time 
being  shall  have  the  casting  vote ;  and  tiiat  it  shall  be 
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competent  for  the  said  Directors  and  Managers  from 
time  to  time  to  make  such  Rules  and  Orders  for  the 
further  promoting  the  purposes  of  the  said  Charity  ^ 
according  to  the  intention  hereby  by  me  expressed,  as 
to  them  shall  seem  necessary  and  fit : — And  I  do  hereby- 
further  provide  and  declare,  that  the  said  Trustees,  or 
any  future  Trustees  to  be  appointed  as  aforesaid,  shall 
not  be  answerable  or  accountable  the  one  for  the  other 
or  others  of  them,  or  for  any  more  Monies  than  what 
shall  come  to  his  or  their  hands  under  the  Trusts  afore- 
said ;  and  that  they  shall  and  may  deduct  and  reim- 
burse themselves,  and  allow  to  their  Co-trustees,  all 
their  Costs,  Charges,  Damages  and  Expenses,  of  or 
attending  the  performance  of  the  Trusts  reposed  in 
them."  The  Testator,  after  making  several  other  Be- 
quests, ''  gave  and  bequeathed  all  the  Residue  of  his 
personal  Estate  and  Effects  unto  Plaintiffs,  and  the  Sur- 
vivors and  Survivor  of  them,  and  his  Executors,  Admi- 
nistrators, upon  Trust,  to  pay  and  apply  the  same,  within 
two  years  next  after  his  decease,  for  the  benefit  of  such 
public  or  private  Charities,  as  they  in  their  discretion 
might  think  fit ;  and  amongst  other  things,  to  establish 
a  Life-boat  for  the  use  of  the  Town  of  Brighton^  if  they 
should  think  fit  to  establish  the  same,  but  not  otherwise;" 
and  he  appointed  the  Plaintiffs,  Executors  of  his  Will. 


The  Bill,  stating  the  Will,  further  stated,  that  the  Tes- 
tator  died  and  left  the  Defendant  Mary  Stoann  his  Heir 
at  Law,  and  she,  and  tlie  Defendant  Pollard,  (and  some 
other  persons  whom,  the  Plaintiffs  were  unable  to  dis- 
cover) his  next  of  Kin.     The  Plaintiffs  proved  the  Will. 


The  Prayer  of  tlie  Bill,  was  for  an  account  of  the 
personal  Estate  and  Effecte  of  the  Testator,  and  of  his 


CASES    IN    CHANCERY. 

Debts,  Legacies,  ficc. ;  and  that  the  Rights  of  the  Par- 
ties might  be  ascertained ;  and  that  the  Trusts  of  the 
Will  might  be  carried  into  execution;  and  that  all  proper 
Directions  might  be  given  for  the  due  application  of  the 
Funds  agreeably  to  the  Will  of  the  Testator. 

The  Defendant  Mary  Swann,  by  her  Answer,  sub- 
mitted to  the  Court,  whether  the  personal  Estate  and 
Effects  of  the  Testator  passed  by  his  Will,  to  the  several 
charitable  purposes  in  the  Bill  mentioned ;  and  she,  and 
the  Defendant  Pollard  also,  by  their  Answer,  claimed  as 
next  of  Kin. 

By  the  Decree  in  the  Cause,  12th  June  1818,  Ac- 
counts were  directed  of  the  Testator's  personal  Estate 
and  of  the  Debts,  &c.  with  the  usual  Directions,  and  a 
Direction  was  made,  to  inquire  what  was  the  nature  of 
the  several  Legacies. 

The  Cause  now  came  on  upon  further  Directions,  upon 
the  Master*s  Report. 

The  Solicitor-General,  on  behalf  of  the  AttorTiey- 
General ;  and  Mr.  Hart,  on  behalf  of  the  Plain- 
tiffs :— 
The  Charitable  Bequests  are  good,  except  as  to  1,000/. 
of  the  Residue,  which  being  due  on  Mortgage,  cannot 
pass,  but  goes  to  the  next  of  Kin. 

The  establishment  of  a  Life-boat  at  Brigktelmstom, 
if  judged  expedient,  is  a  charitable  purpose,  and  as  ef- 
fectual as  a  Bequest  for  the  improvement  of  the  City  of 
Bath,  which  was  established  as  a  Charity. 

The'Bcquebt  also,  of  the  simi  of  7,100/.,  for  keeping 
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a  School,  and  providing  for  the  payment  of  the  Renter 
such  School,  is  good ;  though  a  bequest  of  Money  to 
be  applied  for  the  purpose  of  acquiring  an  Interest  in  a 
School,  or  of  Land  to  build  a  School,  would  be 
within  the  Statute:  the  Testator  meant  merely,  that  a 
place  for  the  School  should  be  hired,  for  only  the  Divi- 
dends are  made  applicable  for  providing  of  a  proper 
School-house.  That  Lands  may  be  hired  for  a  chari- 
table purpose  was  decided  in  Gastril  v.  Baker,  which 
Case  is  cited  in  Vaugkan  v.  JPorrvr  (a). 


Mr.  Agar,  and  Mr.  Parker,  for  the'next  of  Kin : — 
The  direction  in  the  Will,  out  of  the  Interest  and 
Dividends  to  provide  a  proper  School-house,  must 
mean  the  purchase  of  Land  on  which  to  build  a  School- 
house,  and  is  therefore  a  void  Bequest  under  the  Mart^ 
tnatn  A.ct, 

The  Testator  directs  Trustees  of  the  School,  and  that 
die  Churchwardens  and  Overseers  of  the  parish  for  the 
time  being  should  be  the  Directors  and  Managers  of 
the  said  School  for  ever ;  which  indicates  an  intention 
that  Land  should  be  purchased  for  a  School-house, 
and  the  acquisition  of  an  Interest  which  might  be  per- 
petuated and  established  for  ever.  If  the  Testator  had 
meant  that  Land  should  be  hired  for  a  School-house,, 
he  would  have  said  so.  If  he  had  so  directed,  would 
that  have  been  valid  ?  Is  it  allowable  to  a  Testator  to 
order  a  Sum  to  be  applied  in  the  hiring  of  a  House  for 
a  School,  on  a  Lease  for  999  years,  or  a  longer  term? 
Would  not  that  be  withia  the  mischief  intended  to  be 
remedied  by  the  Statute  ? 


(a)  2  Ves. 
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The  Vf cb-Chanc£Llor  : — 

With  respect  to  the  Schooli  the  single  question  is, 
whether,  to  execute  the  expressed  purpose  of  the  Tes- 
tator, Land  must  be  purchased  for  erecting  a  School. 
The  Tettator  has  directed  only,  that  a  proper  School- 
house  should  be  provided,  which  may  be  by  hire ;  and 
it  is  some  evidence  of  his  intent  that  Land  should  not 
be  bought,  that  the  Trustees  are  only  to  apply  the  Divi- 
dends, and  no  part  of  the  Principal,  to  the  Expence  of 
providing  a  School-house.  It  is  said,  he  meant  the 
Charity  to  continue  for  ever ;  but  this  intent  may  be 
executed,  without  necessity  for  the  purchase  of  Land. 

The  Gift  of  the  Residue  is  a  valid  charitable  Dona- 
tion ;  but  the  1,000/.,  part  of  the  Residue  due  on  Mort* 
gage,  does  not  pass,  being  a  void  Gift  under  the  Sta- 
tute. This  goes  to  the  next  of  Kin.  So  the  Lease 
belonging  to  the  Testator,  which  was  sold  for  20I., 
goes,  for  the  same  reason,  to  the  next  of  Kin.  With 
respect  to  the  Fixtures,  it  is  admitted,  that  the  Testator 
had  a  right  to  remove  them;  and  being  therefore 
mere  personal  Chattels,  they  form  part  of  the  Residue^ 
and  pass  under  the  bequest  of  the  Residue  for  the  chari- 
table purposes. 


1818. 
^        ^       » 

Johnston 
and  otheriB 

V. 
SWAWK 

and  Others. 


468  CASES   IN   CHANCERY. 

1818. 


JAMES  BRACEY  the  Elder,  and  JAMES  BRACEY 
the  Younger  and  MARTHA  BOWYER  BIJACEY, 
Infants,  by  the  said  JAMES  BRACEY  the  Elder, 
their  Father  and  next  Friend,     -        -        Plaintiffs ; 

The  Rev.   PETER  SANDIFORD,  Clerk,  THOMAS 
BOWYER,  and  MASTON  BELSON,     Defendants. 
16th  Deo. 

After  Decref,  AfTER  the  Decree  made  in  this  Cause,  the  next 
the  Prochein        Friendof  the  Infant  Plaintiffs  died. 
Amy  qflf^ant 

Pioiniiffs  dies; 

on  Motion  of  ^  Motion  was  made  by  Mr.  Home,  on  the  part  of 

Defendant  a  ^^^  Defendants,  that  the  Plaintiffs  might  be  ordered  to 

reference  to  the  name  a  new  next  Friend,  and  he  cited  Lancaster  v. 

Master  directed,  Thornton  {a), 
to  appoint 

onoMer  Prochein  mv     ,r         .s 

^  The  Vice-Chancellor: — 

After  a  Decree,  the  Defendant  has  a  right  to  move 
in  prosecution  of  the  Suit.  Let  it  be  referred  to  the 
Master  to  appoint  a  next  Friend. 

(a)  Ambler,  398. 


CASES    IN    CHANCERY  469 

1R18. 


GIBBINS  V.  HOWELL. 

16th  Dec. 

1  HIS  was  a  Creditor's  Suit,  and  Mr.  Wingfield  moyed,      Motion  on 

at  the  instance  of  the  Receiver  in  the  Cause,  for  a  behalf  of  a 

reference  to  the  Master ^  to  inquire  whether  it  would  be  ^«^<^''  ^p- 

for  the  benefit  of  the  Parties  interested  in  the  Suit,  that  ^"^^  T^Z,^ 

,     ^.         ,,,,  1^  ^  ^     ^  Creditors  BiUy 

the  Receiver  should  let  any  and  what  part  of  the  Estates  r^^  „  ^^/-^^^^^ 

•'  *  jor  a  reference 

and  Premises  on  Lease,  for  any  and  what  number  of  to  the  Master^  to 

years,  and  upon  what  terms  and  conditions.  see  if  it  would 

be  for  the  benefit 

The   Estates  in  question  were  settled  on  il.for  life,  ^^"^  Parties 
•  !_  T>         .    J      .     T>         T  /•     .  that  he  should  be 

with  Remainder  to  B.  an  Infant-  ^^ ^^^  ^^  ^^^^^ 

Leases  of  the 
Mr.  M.  West,  contra : —  Estates.     The 

Estates  were 

The  Vice-Chancellor  :—  '  ''^^^^  *''»  ^• 

for  Jjife^  with 
The  object  of  the  Motion  is  to  enable  the  Receiver  Remainder  to  B. 
to  make  Leases  which  will  bind  the  infant  remainder-  an  Infant.  Hcldy 

man.     I  recollect  no  instance  in  which  the  Court  has  ^^^^^  ^,        "^^ 

J        ,       •     •    1-  ^-  be  such  a 

assumed  such  a  junsdiction.  ^^r^^^„^^ 

•^  reference. 

Motion  refused. 
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17th  Dec. 

Motion  afhr 
BiUJiUd.and 
hrfort  Answer^ 
for  a  refemnct 
astoTitk.    The 
Covnaelfor  the 
Deftndant  say- 
ing there  were 
other  matters  in 
question  besides 
the  TiHe,  the 
Motion  was 
refused. 


MATTHEWS  t;.  DANA. 

This  was  a  BUI  by  the  Plaintiff,  the  Vendor  of  an 
Estate,  for  the  specific  performance  of  an  Agreement 
of  Purchase  by  the  Defendant. 

Mr.  Shadwell  now  moved,  before  Answer,  for  a  re- 
ference to  the  Master  to  see  if  a  good  Title  could  be 
made  to  the  Premises  in  question,  and  at  what  time  Che 
Abstract  or  Abstracts  of  the  Title  to  the  Premises  was 
or  were  delivered.  He  mentioned  Balmarmo  v.  Lundey  {a) 
as  an  authority  for  the  Motion. 

Mr.  M.  West,  contra: — 
In  Bonner  v.  Johnston  (b),  the  Lord  Chancellor  says, 
that  in  Balmanno  v.  lAtmhy,  he  should  have  been  reported 
to  have  said, ''  I  would  make  the  Order,  provided  it  were 
admitted  that  there  was  no  other  question  between  the 
Parties."  In  the  present  Case  there  are  other  objections 
besides  that  as  to  the  Title,  and  therefore  this  MotioA 
cannot  be  sustained. 

The  Vicb-Chancellor: — 

If  an  Answer  had  been  put  in,  by  which  it  appeared 
that  the  objection  as  to  Title  was  not  the  only  objec- 
tion insisted  upon,  I  could  not  have  directed  a 
reference  as  to  the  Title,  which  can  only  be,  where  the 
question  of  Title  being  the  sole  matter  in  dispute  be- 
tween the  Parties,  the  proceeding  upon  such  a  Re- 
ference will  conclude  the  Cause.    Here  the  application 


(a)  1  Yes.  &  Bea.  224. 


(b)  1  Merrv.  366. 
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is1>eft>re  Answer;  and  as  the  Defendant's  Counsel  teUs 
me,  there  are  other  matters  besides  the  question  of 
Title  to  be  considered,  I  cannot  grant  the  Motion. 

^Motion  refused,  with  Costs. 
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Matthews 

V. 

Daha. 


PENFOLD  V.  STOVELD. 

^N  Injunction  was  obtained  on  the  filing  of  the  Bill. 
An  Answer  was  put  in,  so  fully  answering  the  Case  made 
by  the  Bill,  as  to  render  it  probable  the  Injunction 
would  be  dissolved  on  a  Motion  for  that  purpose.  Mr. 
I'inney  now  moved,  on  behalf  of  the  Plaintiff  for  leave 
to  amend  his  Bill  without  prejudice  to  the  Injunction, 
stating  the  nature  of  the  intended  Amendments.  He 
cited  Sharpe  ▼.  Ashton(a). 

Mr.  Newland,  contra :— *- 

The  Vice-Chanc«llor  : — 

A  Plaintiff  obtains  an  ex  parte  Injunction.  The 
Defendant  puts  in  an  Answer  displacing  the  Plaintiff's 
Equity,  and  entitling  him  to  dissolve  the  Injunction. 
The  Plaintiff  then  asks  leave  to  amend  the  Bill,  and 
make  a  new  Case  to  maintain  the  Injunction  in  the 


17th  Dsc 

InfMnction  ob- 
tained ex  parte. 
The  Annoer  xoaa 
put  in.  A  Motion 
XDas  then  made 
to  amend  the  Bill 
without  prejudice 
to  the  Injunction^ 
and  the  proposed 

were  stated^  bmi 
the  Motkm  wa$ 
refuted^  with 
Coit$. 


(«)  3  Vea.  and  Bea.  345, 
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meantime.  But  his  Title  to  the  Injunction  is  gone; 
and  if  upon  a  new  Case,  he  can  make  a  new  Title,  he 
may  revive  the  Injunction^  I  must  refuse  the  Motion, 
and  with  Costs, 


17  th  December. 
Hmhand  and 
Wife  being  De- 
fendants to  a 
Suit  J  and  the 
Wife  living 
separate  from  the 
Husband,  he  was 
allowed,  on  affi- 
davit of  the  fact, 
4ind  that  he  had 
no  controul  or 
influence  over 
her,  to  put  in  a 
separate  Answer, 
and  an  Order 
was  made  that 
he  should  not  be 
liable  to  process 
if  she  neglected 
to  put  in  an 
Answer, 


BARRY  t?.  CANE  and  Uxl 

jyi  R.  Beames  moved  that  the  Defendant  Robert  Cane, 
the  Husband,  might  be  at  liberty  to  answer  separately 
from  his  Wife,  and  that  he  might  not  be  liable  to  process 
on  account  of  his  Wife's  neglecting  to  answer  the  Bill, 
on  an  Affidavit  made  by  him  (a),  that  his  Wife  lived 
separate  and  apart  from  him,  and  that  he  had  no 
controul  or  influence  over  her/ 

Mr.  Simons,  contra : — 
The  Husband  has  already  put  in  a  separate  Answer. 

The  Vice-Chancellor  : — 

As  the  Husband  has  already  put  in  a  separate  Answer 
there  is  no  necessity  for  that  part  of  the  Motion  which 
relates  to  such  Answer ;  but  as  to  the  latter  part  of  the 
Motion,  you  may  take  the  Order. 


(a)  The  Motion  was  at 
iirst  made  on  an  Affidavit  by 
the  Solicitor  of  the  Husband, 
to  the  same  efTect  as  the  Hus- 
band's Affidavit;  but  His  Honor 


said,  the  Husband  himself  must 
make  the  Affidavit,  as  the 
facts  rested  personally  in  his 
knowledge. 
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I 

Ex  parte  HARRIS  in  re  BUCHANNAN  and  BENN. 

17th  Def. 

JMr.  Pepys  stated,  that  a  Petition  in  Bankruptcy  had      Qusre— 
been  presented,  for  an  Order  to  vacate  the  Bargain  and  The  eject  of 
Sale  and  Inrolment,  and  also  the  Assignment,  except  as  'f>ocating  a 
to  any  Sales  or  other  Disposition  that  might  have  been  ^]^^^^^^t 
made  of  the  real  and  personal  Estate,  and  that  the  ^^^^y  ^^^^ 
Commissioners  might  assign  the  outstanding  Property  preceding  Fur- 
to  two  of  the  Assignees  already  chosen,  jointly  with  chasere  under  the 
the  one  who  might  be  elected  by  the  Creditors,  in  the  Conmtismn, 
room  of  one  Casey,  who  had  become  a  Bankrupt  and 
absconded  from  the  Country;  and  thkt  an  Order  was 
made  by  the  Fice-CAaifCf/2or  according  to  the  Prayer  of 
the  Petition,  but  that  some  difficulty  had  arisen  at  the 
Inrolment  Office  how  the  Order  was  to  be  carried  into 
effect,  so  far  as  it  directed  the  partial  vacating  of  the 
Bargain  and  Sale  and  Inrolment.  He  also  stated,  that  the 
two  Orders  made,  under  similar  circumstances,  one,  in 
Ex  parte  Lemon,  and  the  other,  in  Ex  parte  Cook  (a), 
were  never  drawn  up,  and  are  now  in  Minutes,  upon 
the  face  whereof  the  Names  of  the  different  Purchasers 
are  stated.    In  the  present  Case,  a  real  Estate,  (all  the 
real  Estate  belonging  to  the  Bankrupts,)  was  sold  to  a 
Mr.  AMey,  and  the  Purchase  completed ;  and  there 
being  no  other  real  Estate  to  sell  under  the  Bankruptcy, 
his  Application  was  to  vary  the  former  Order,  by  direct- 
ing the  Assignment  only,  to  be  vacated ;  and  as  the. 
Creditors  had  at  a  general  meeting  for  that  purpose, 
chosen  a  new  Assignee  in  the  stead  of  Casey,  it  was 

(a)  13  Vea,  S7t.  and  see  Ex  parte  B^nbridge,^  Ves.  4^1* 
Vol.  III.  H  h 
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desirable  that  the  Order  should  bear  date  this  day,  and 
the  Assignment  be  directed  to  be  made  by  the  Commis- 
sioners, to  the  two  old  Assignees,  and  the  new  Assignee. 

Mr.  Svgden,  for  Ashley  the  Purchaser : — 

The  Vicb-Chancellor  :— 
You  may  take  the  Order.  My  impression  is,  that  the 
effect  of  vacating  the  Bargain  and  Sale  is  altogether  re- 
trospectiTe,  and  that,  when  vacated,  it  leaves  the  Title  of 
previous  Purchasers  untouched ;  but  if  it  were  necea- 
saxy  now  to  decide  that  question,  I  should  wish,  pre-, 
viously,  to  cpnfer  with  the  Lord  Chancellor,  in  order 
that  AO  inoLpoitant  a  ^'oini.  might  be  fiilly  settled  (ft). 


(b)  In  a  su^equent  Case  Ex 
parte  Corry^  before  the  Vice- 
Chancellor^  April  1819,  be  ob- 
served he  had  conferred  with  the 
Lord  Chancellor  on  the  subject, 
and  they  were  both  of  opinion, 
the  Bargain  and  Sale  might  be 


vacated  prospectively,  so  as 
not  to  atfect  antecedent  Con- 
veyances ;  but  to  remove  all 
difficulty  on  the  dubject,  it  was 
intended  to  have  a  declaratory 
law  to  that  effect 


17th  Dec. 

1.    I'^tM'X^.S^' 


SMYTH  V.  MYERS. 

A  FEME  Covert,  who  had  a  separate  Estate,  was  the 
Plaintiff  in  this  Cause,  and  she  named  her  Husband  at 
next  Friend. 

Mr.  Tarter,  on  behalf  of  the  Plaintiff,  moved  to  strike 
out  the  Husband's  name  as  next  Friend,  and  to  jnake 
him  a  Co-plaintiff. 
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The  Vicb-Chakc£llor  : — 
It  is  necessary  that  the  Husband  should  be  a  substan- 
tiFe  Party  to  the  Suit,  as  the  Wife's  claim  to  separate 
Property  is  against  the  jus  mariti.  By  joining  the 
Wife  as  a  Co-plaintiff^  as  proposed,  he  will  admit  the 
statement  in  the  Bill,  that  it  is  the  separate  Property 
of  the  Wife,  and  this  will  answer  all  the  purpose  of 
making  him  a  Defendant  (a). 

Motion  granted, 
(a)  Vid.  Ryan  v.  Anderson,  aute  p.  174. 


VESEY  V.  WILKS  and  REED.  .  ^.u  tv^    i 

17th  December. 

JuR.  BEAMES,  on  notice  given  to  the  Defendants      After  an  In- 

moved  for  Uberty  to  amend  the  Bin  in  this  Case,  amend-  junction  granted 

ing  the  Office  Copy  of  the  Defendant  Robert  Wilks,  and  ^S^'*^  ^  of 

praying  no  further  Answer  from  him,  and  on  payment  ^  -DefendantSy 

of  Twenty  Shillings  Costs  to   the  Defendant  William      ...,.' 
_     ,         ,      .  ,  .    ,.  .      T   .  ,       ^     jnU  tn  their 

lUed,  and  without  prejudice  to  me  Injunction  already  ^,„^,.,  ^^,^ 

obtained  against  the  Defendant  Robert  Wilks.  was  given,  on  an 

application  for 
The  Motion  wi^s  supported  by  an  Affidavit  of  the  ^j^  purpose 

Haintiff,  Francis  Ves^,  Esq*  stating,  that  in  or  about  upon  Affidaoityto 
Hilary  Term  last,  the  Deponent  filed  his  Bill  against  amend  the  Bill. 
the  above  named  Defendants,  stating,  that  previously  ^^^<»^  prejudice 
to,  and  down  to  the  year  1808,  Dc^nent  employed  JJ^^^JJjjJ^^ 
eonAiderable  time  and  labour  in  taking  written  Notes  jDffcndmt 
of  certain  Cases  from  time  to  time  decided  in  this  against  whom  the 

Ir^unction  xoas 

not  granted^  stating  facts^  which  were  a  surprise  on  the  Pkintijf,  and  uhich 

made  the  Amendments  necessary. 

H  H  2 
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honourable  Court,  and  which  Notes  Deponent  from 
time  to  time  published,  under  the  Title  of  ^'  Reports 
of  Cases  argued  and  determined  in  the  High  Court 
of  Chancery,'  and  that  Deponent,  in  or  about  the  said 
year  1808,   had    actually  completed   and   published 
14  Volumes  of  such  Reports ;  and  that  in  or  about  the 
said  years    1808  and  1809  Deponent  continued  the 
said  Reports,  and  in  the  said  years  1808  and  1809^ 
published  -such  continuation  in  four  parts,  under  the 
Title  of  ''  Reports  of  Cases  argued  and  determined  in 
the  High  Court  of  Chancery,  during  the  time  of  Lord 
Chancellor  Eldon,"  such   continued  parts  when  col- 
lected constituting  what  has  been  termed  and  known  by 
the  name  of  Volume  15  of  Deponent's  Reports,  and  in 
the  Title  Page  to  the  said  Volume,  the  said  Reports  are 
.  stated  to  be  those  of  Deponent : — And  further  stating, 
that  upon  the  publication  of  the  aforesaid  15th  Volume  of 
Deponent's  Reports,  Deponentsold  and  disposed  of  the 
first  Edition  thereof,  consisting  of  1,500  Copies,  but  De- 
ponent reserved  to  himself  the  absolute  and  sole  power 
and  disposition  over  all  future  and  other  Editions  thereof, 
and  Deponent  did  not,  beyond  such  first  Edition,  part 
with  his  Property  in,  and  Interest  over  the  said  Volume 
15,  and  the  Copyright  thereof,  but  on  the  contrarj-, 
the  entire  Copyright  or  literary  Property  in  the  said 
Volume  15  of  Deponent's  Reports,  hath  ever  since 
been  and  now  is  vested  in  Deponent  solely  and  exclu- 
sively : — ^Thatthe  Defendants  combining  together,  did, 
without  the  previous  or  any  other  sanction,  consent  or 
knowledge  of  Deponent,    sometime  in  or  about  the : 
Month  of  August  then  last,  reprint  a  second  or  other 
Edition  of  the  said  Volume  15th  of  Deponent's  said 
Reports,  consisting  of  many  Copies  ;  and  that  Defen- 
dant Robert  Wilks  had  then,  or  lately  had  in  his  custody 
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the  greatest  part  of  such  second  Edition  or  Reprint,  and 
at  least  lOO  Copies  thereof: — And  that  Defendants  or 
one  of  them  had  disposed  of  the  other  part  of  such 
second  Edition  or  Reprint : — And  that  they  or  one  of 
them  had  received  considerable  Sums  therefrom,  but 
which  they  had  wholly  applied  to  their  on  one  of  their 
own  use  : — And  that  Defendants  or  one  of  them 
pretended  that  they  or  one  of  them  had  some  right 
to  reprint  and  publish  the  said  Work,  Vol.  15  of  Depo- 
nent's  Reports : — and  Deponent  charged  by  .his  Bill, 
that  Defendant  Robert  Wilks  had  acknowledged  by 
writing,  and  in  conversation  with  Deponent  and  other 
persons,  that  he  had  printed  such  second  Edition  or 
Reprint  without  this  Deponent's  consent,  knowledge  or 
sanction,  and  that  he  had  100  Copies  of  the  said  Reprint 
Vol.  15  of  Deponent's  Reports  in  his  possession,  and 
that  he  was  connected  with  the  other  Defendant,  William 
Reed,  in  making  such  Reprint : — and  further  charging 
that  Plaintiff  had  repeatedly  requested  the  said  Defen- 
fendant  Robert  Wilks  to  deliver  up  all  the  Copies  of 
such  pirated  Edition  or  Reprint  of  \he  said  15th  Vol.  but 
which  Defendant  Robert  Wilks  absolutely  refused  to 
do;  and  Deponent  had  then  lately  caused  a  Note  in 
writing  to  be  delivered  to  the  Defendant  Jlobert  Wilks, 
to  prevent  his -parting  with  the  said  Copies  unless  to 
Deponent  :—>and  Deponent  by  hi»  said  Bill,  prayed 
that  Defendants  might  be  decreed  to  account  with 
Deponent  for  all  the  sums  of  Money  produced. by  the 
Publication  and  Sale  of  the  said  second  Edition  or 
Reprint  of  the  said  Vol.  15  of  Deponent's  Reports,  re- 
ceived by  them  or  either  of  them,  or  by  any  other 
person,  by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use ;  and  that  the  said  Defendants  should 
be  directed^to  pay  .the  same  to  Deponent :— And  further 

H  H  3 
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1818.  praying,  that  Defendant  Robert  Wilks  might  be  onlered 

'  to  deliver  «p  to  Deponent^  possession  of  all  Copies  of 

Vesey         gaid  second  Edition  or  Reprint  of  the  said  15th  VoL  of 
^'  Deponent's  Reports^  then  in  his  custody  or  power  ;  and 

-and  another  ^^J^^tthe  said  Defendant  Robert  Wilks,  his  Agents,  Ser- 
vants vad  Workmen,  might  in  the  mean '  time  be  re^ 
strained  by  the  Injunction  of  this  honourable  Court, 
from  publishing  the  said  or  any  other  Edition  or  Reprint 
of  Vol.  15  of  Deponent's  said  Reports,  and  from  part* 
ing  with,  or  selling  or  disposing  of  the  same,  or  all  or 
any  of  the  Copies  then  in  his  possession,  of  the  said 
second  Edition  or  Reprint : — Deponent  further  saith, 
that  by  an  Order  bearing  date  the  ayth  day  of  January 
last,  made  by  this  honourable  Court,  upon  the  Affidavit 
of  Deponent  and  Certificate  of  Bill  filed,  an  Injunction 
was  awarded  to  restrain  the  said  Defendant  Robert 
Wilks,  his  Agents,  Servants  and  Workmen,  from  pub- 
lishing the  Edition  in  the  Plaintiff's  Bill  mentioned,  or 
any  other  Edition  or  Reprint  of  Vol.  15  of  Deponent's 
Reports,  therein  also  mentioned;  and  from  parting 
with,  selling  or  di^osing  of  the  same,  or  all  or  any  of 
ihe  Copies  then  in  his  possession,  of  the  said  second 
Edition  or  Reprint : — ^Deponent  further  saith,  that  in  pur- 
suance of  the  said  Order  of  the  Lord  High  Chancdlor, 
His  Majesty's  Writ  of  Injunction,  under  the  Grei^ 
Seal  of  G^reat  Britain,  tested  at  Westminster  the  39th 
day  of  January,  in  the  58th  year  of  His  Majesty's  Reign, 
issued,  directed  to  the  said  Defendant  Robert  Wilks, 
his  Agents,  Servants  and  Workmen,  and  each  and 
every  of  them,atrictly  enjoining  and  restraining  the  said' 
Defendant  Robert  Wilks,\m  Agents,  Servants  and  Work- 
men, and  each  and  every  of  them,  under  a  Penalty  oflf 
2,000 1^  to  be  levied  upon  his  and  their,  and  each  and 
every  of  their  Lands,  Goods  and  CSiatteb^  to  the  use 
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of  His  Mijestyi  from  publisbing  the  Edition  in  the  haid 
Billmentionedy  or  any  other  Edition  or  Reprint  of  Vol. 
15  of  Deponent's  Reports  therein  also  mentioned,  and 
from  parting  with,  selling  or  disposing  of  the  same,  6r 
all  or  any  of  the  Copies  then  in  the  possession  of  the 
said  Defendant  Robert  WiliUf  of  the  said  second 
Edition  or  Reprint : — Believes  that  a  Copy  of  the  said 
Writ  of  Injunction,  nnder  Seal  as  aforesaid,  was  on 
the  30th  d^y  of  January  last,  duly  served  personally 
on  the  said  D(Bfendant  Robert  Wilh,  Ind  the  said 
Writ  of  Injunction  was  shown  to  him  at  the  time  of  such 
service : — And  this  Deponent  further  saith,  that  on  or 
about  the  18th  day  of  November  \9i8t,  the  Answer  of  the 
Defendant  Robert  Withy  was  filed  to  the  Deponent's 
Bill,  but  no  Motion  hath  been  made  by  him  the  said 
Robert  Wilksy  to  dissolve  the  said  Injunction,  which  is 
now,  as  this  Deponent  believes,  in  full  force  and  undis- 
solved : — Deponent  fbrther  saith,  that  the  Answer'  of 
the"  said  Defendant  William  Reed,  to  Deponent's  said 
Bin,  was  filed  on  the  seventh  day  of  April  last,  by 
which  said  Answer  the  said  last  named  Defendant 
alleged  (amongst  other  things,)  that  in  or  about  July 
1811,  his  Dwelling  House  and  Shop  were  destroyed 
by  Fire,  and  that  at  that  time  he  had  in  his  Shop  and 
Premises  for  Sale,  a  very  considerable  number  of 
Copies  of  said  15th -Vol.  of  Deponent's  Reports,  and  in 
such  Fire  about  500  of  such  Copies  were  destroyed ; 
and  that  in  or  about  the  same  month,  the  said  William 
Reed  made  known  to  Plaintiff  the  loss  he  the  said 
William  JReeJhad  sustained  by  the  destruction  of  the  said 
500  Copies ;  and  that  this  Deponent  thereupon  granted 
him  permission  to  reprint  the  like  number  of  Copies : — 
Deponent  further  saith,  he  is  advised  that  it  will  be 
necessary  for  him  to  amend  his  Bill,  by  introducing 
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and  putting  in  issue/  fitcts  to  rebut  and  cut  down  the 
aforesaid  Assertions  in  his  the  said  Defendant  William 
ReecPs  Answer,  but  not  to  strike  out  or  alter  any  of  the 
Allegations  or  Averments  in  Defendants  present  Bill 
contained  : — Believes  he  never  gave  permission  to  the 
said  William  Reed  to  reprint  500  or  any  other  number 
of  Copies  of  the  said  15th  Vol.  of  Deponent's  said 
Reports ;  and  the  Defence  set  up  by  the  said  Defen- 
dant William  Reed,  is  a  surprise  upon  Deponent,  and 
was  not  contemplated  or  foreseen  by  him,  when  Depo- 
nent gave  instructions  for  the  framing  his  Original  Bill 
in  this  Causje : — Deponent  further  saith,  that  he  requires 
no  further  Answer  to  his  said  Bill,  from  the  said  other 
Defendant,  Robert  Wilks,  and  the  Amendments  intended 
by  this  Deponent,  have  no  relation  whatsoever  to  the 
Injunction  granted  in  this  Cause. 

The  Vice-Ckancellor  made  the  Order,  observing  that, 
the  proposed  Amendment  did  not  alter  the  Case  as  to 
the.  Defendant  Wilks,  against  whom  alone  the  Injunc- 
tion had  been  granted. 
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Between  The  Reverend  WILLIAM  WRIGHT  and 
SARAH    ELIZABETH   BITHIA  BREWER,  his 

Wife -     Plaintiffs; 

And, 

ELIZABETH  PLUMPTRE,  JOHN  SHUTE  DUN- 
CAN,  and  PHILIP  BURY  DUNCAN  -  Defendants. 

i8th  December. 

1  HE  Bill  stated,  That  prior  to  and  at  the  time  of  the      Ddmrrcrfor 

execution  of  the  Indenture  of  Lease  and  Release,  and  '"'^"^  of  Equity 

Settlement  after  mentioned,  Mary  Molyneux,  Widow,  ^^^  ^^ 

one  of  the  Parties  to  the  Settlement,  was  seised  or  en-  n^.  ^^^*^ 

titled  in  Fee,  as  Heiress  at  Law  of  her  Father  Thomas  „||^,.  ^  Settle- 

BrtwcTf  deceased,  to  the  Manor  of  Pauiton,  alias  Palton,  ment  stated  m  the 

in  the  County  of  Somerset,  and  divers  Lands,  Messuages,  ^>^A  htU  which 

&c,  in  the  Parish  ofMidsomer  Norton,  in  the  same  County^  ^^  ^^  ^V^' 

and  in  certain  other  Parishes  and  Places  near  thereto :  '  ,f  ^/?^* 

poMe  (nbemsf 
— ^That  a  Marriage  being  intended  between  Mary  Eliza^  set  forth  wM 

beth  Molyneux,  the  younger  Daii^hter  of  the  said  Mary  certamiy,  the 

Molyneux,  with  Thomas  Bury,  certain  Indentures  of  same  being  inAhe 

Lease  and  Release,  and  Settlement,  dated  8th  and  gth  Otf^sf^dants 

August  1748,  were  executed  between  the  said  Mary  ^****^**'^- 

Molyneux  and  Mary  Elizabeth  Molyneux  of  the  first  part, 

Thos.  Bury  of  the  2d  part,  and  Sit  John  Chichester,  Bart. 

and  John  Plumptre  of  the  3d  part,  and  Sir  Wm.  Morice, 

Bart,  and  the  Reverend  Charles  Plumptre,  CleriL,  of  the 

4th  part,  whereby,  after  reciting  the  intended  Marriage 

between  Thomas  Bury  and  Mary  Elizabeth  Molyneux,  it 

was  witHMsedy  that  in  consideration  of  a  Settlement 

made,  or  intended  to  be  made,  by  the  said  Thomas 
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Bunff  of  certain  real  Estates  belonging  to  him,  the  said 
Mary  Molyneux  did  grant  and  confirm  unto  the  said 
Sir  William  Morice  and  Charles  Plumptre,  their  Heirs 
and  Assigns;  all  the  said  Manor  of  Paulton,  alias  PaltoHy 
and  divers  Messuages,  Farms,  fiands,  &c.  therein 
described,  and  situate  in  the  Parish  of  Midtomtr 
Norton,  in  the  County  of  Somerset,  and  in  other  Parishes 
or  Places  near  thereto,  with  their  Appurtenances,  to 
hold  unto  the  said  Sir  William  Morice  and  Charles 
Plumptre,  their  Heirs  and  Assigns,^  to  the  use  of  the 
said  Mary  Molyneux  and  her  Heirs,  until  the  said  in- 
tended Marriage ;  and  from  and  after  the  solemnization 
thereof,  as  to  one  Moiety  of  the  said  Manor  and  Pre- 
mises, to  the  use  of  the  said  Ihmuis  Bury  for  his  life, 
with  remainder  to  the  use  of  the  said  Sir  William 
Morice  and  Charles  Plumptre,  and  their  Heirs,  during 
the  life  of  the  said  Thomas  Bury,  upon  Trust,  to  pre- 
%€rre.  the  Contingent  Remainders  thereinafter  limited, 
with  remainder  to  the  use  of  the  said  Maty  Elitaheth 
Molyneux  for  her  life;  and  as  to  the  other  Moiety  of  the 
said  Manor  and  Premises,  to  the  use  of  the  said  Sir  JoAit 
Chichester  arid  John  Plurnptre,  their  Executors,  &c.  for 
the  term  of  200  years,  upon  certain  Trusts  therein 
mentfoned,  which  have  been  since  satisfied,  and  sub- 
ject thereto,  to  the  use  of^the  said  Thomas  Bury  for  his 
life ;  with  remainder  to  the  lise  of  the  said  Sir  WilRam 
Morice  and  Charles  Plurnptre,  and  their.  Heirs,  during 
the  life  of  the  said  Thomas  Bury,  upon  Trust,  to  pre- 
serve the  Contingent  Remainders  thereinafter  limited ; 
with  remainder  io  the  use  of  the  said  Mary  iUzabeth 
Molyneux  for  her  life ;  with  remainder,  as  to  the  whole 
of  the  said  Manor  and  Premises,  to  the  use  of  the  said 
Sir  William  Morice  and  Charles  Plurnptre,  their  Execu- 
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tore^  ^Administrators  and  Assigns^  for  a  term  of  5O0 
years,  upon  certain  Trusts  thereinafter  mentioned,  for 
ifiising  Portions  for  the  younger  Sons  and  Daughters  of 
the  said  Marriage ;  with  remainder  to  the  use  of  the 
first  and  other  Sons  of  said  Thomas  Bury  and  Mmy 
Elizabeth  Molyjteux,  severally  and  successively  in  Tail 
Male ;  with  remainder  to  the  uses  of  the  Daughters  of 
the  said  Thomas  Bury  by  the  said  Elizabeth  Molyneux, 
as  Tenants  in  Common  in  Tail  General,  with  Cross  Re- 
mainders; with  remainder,  as  to  the  Moiety  of  the  said 
Manor  and  Premises  so  limited,  to  the  said  Trustees, 
for  the  term  of  200  years  as  aforesaid,  to  the  use  of  the 
said  ITunnas  Bury,  his  Heirs  and  Assigns,  for  ever;  and 
as  to  the  other  Moiety  of  the  said  Manor  and  Premises, 
to  the  use  of  Diana  Molyneux,  the  other  Daughter  of 
the  said  Mary  Molyneux,  during  her  life,  with  remainder 
to  the  use  of  the  said  Sir  William  Morice  and  Charles 
Pkmptre,  and  their  Heirs,  during  the  life  of  Uie  said 
Diana  Molyneux,  upon  Trust,  to  preserve  Contingent 
Remainders ;  with  remainder  to  the  use  of  the  first  and 
other  Sons  of  the  body  of  the  said  Diana  Molyneux, 
severally  and  successively  in  Tail  Male ;  with  remainder 
to  the  use  of  the  Daughters  of  the  said  Diana  Molyneux, 
as  Tenants  in  Common  in  Tail,  with  Cross  Remainders ; 
ttith  remainder  to  the  use  of  all  and  every  the  nearest  of 
Kin  in  equal  degree  to  the  said  Diana  Molyneux,  at  the 
time  of  her  decease,  without  Issue,  of  the  name  of  Breuier, 
share  and  share  alike  as  Tenants  in  Common,  and  not 
as  joint  Tenants,  and  their  Htirs  and  Assigns  for  ever ; 
and  the  Trusts  of  the  said  terms  of  500  years  were  de- 
clared to  be  for  the  raising  some  sum  of  Money  for  the 
Daughters  and  younger  Sons  of  the  said  Marriage ;  and 
in  the  said  Indenture  of  Release  and  Settlement,  was 
contained  a  proviso  for  determining  Ae  term  of  goo 
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years,  when  the  Trusts  thereof  should  be  satisfied  <Hr 
become  unnecessary,  ^'  but  the  said  Indenture  of  Lease  and 
Release  and  Settlement  being  in  the  possession  or  power  of 
the  Defendants  hereto,  Plaintiffs  are  unable  to  set  forth 
the  same  with  certainty :" — ^Tbat  soon  after  the  date  and 
execution  of  the  said  Indentures  of  Settlement,  a  Mar- 
rii^e  was  had  between  the  said  Thomas  Bury  and 
Mary  Elizabeth  Molyneux ;  aud  upon  the  said  Marriage, 
said  Thomas  Bury  entered  in  possession  or  receipt  of 
the  Rents  and  Profits  of  the  said  Manor  and  Premises 
as  Tenant  for  Life  thereof,  under  a  Settlement,  and 
continued  in  such  Possession  or  Receipt  until  the  time 
of  his  death  in  1802 ;  and  he  the  said  Thomas  Bury  in 
life->time  made  his  Will,  and  thereby  gave  and  de- 
vised unto  the  said  Diana  Molyneux^  and  her  Heirs,  all 
his  Messuages,  Lands,  Tenements,  and .  Hereditaments 
whatsoever: — ^That  the  said  Mary  Elizabeth,  the  Wife 
of  the  said  Thojnas  Bury,  died  several  years  ago,  in 
the  life-time  of  her  Husband,  leaving  no  Issue  of  the 
said  Marriage ;  or  that  if  she  left  any  such  Issue,  the 
same  failed  in  the  life-time  of  the  said  Thomas  Bury ; 
and  upon  the  decease  of  the  said  Thomas  Bury,  the  said 
,  Diana  Molyneux,hy  virtue  of  the  Limitations  contained 
in  the  said  Indenture  of  Release  and  Settlement,  en- 
tered into  possession  or  receipt  of 'the  Rents  and  Profits 
of  one  Moiety  of  the  said  Manor  and  Premises,  as 
Tenant  for  life ;  and  she,  by  virtue  of  the  Will  of  the 
said  Thomas  Bury,  entered  into  possession  or  receipt 
of  the  Rents  and  Profits  of  the  other  Moiety  of  the  said 
Manor  and  Premises,  and  continued  in  such  posses- 
sion or  receipt  until  the  time  of  her  death,  in  Fe- 
bruary 1805:— That  the  said  Diana  Mofyneux,  by  a 
Codicil  to  her  Will,  devised  all  her  Estate  and 
Interest  in   the  Estates  which  were  theretofore  the 
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Estates  of  her  Grandfather^  Thomas  Bretoer,  deceased 
(meaning  the  said  Manor  and  Premises  comprised  in 
the  said  Indentures  of  Lease  and  Release,  and  Settle- 
ment), unto  Elizabeth  Plumptre^  John  Skate  Duncan^ 
and  Philip  Burtf  Duncan  (the  Defendants),  their  Heirs 
and  Assigns : — That  the  said  Diana  Molyneux  died  un- 
married, and  upon  her  decease,  the  said  Elizabeth 
Plumptre,  John  Shute  Duncan,  and  Philip  Bury  Duncan^ 
possessed,  themselves  of  the  said  Indentures  of  Lease 
and  Release,  and  Settlement,  and  they  entered  into  the 
possession,  or  into  the  receipt  of  the  Rents  and  Profits, 
not  only  of  the  said  Moiety  of  the  said  Manor  and 
Premises  to  which  the  said  Diana  Molyneux  was  en- 
titled by  virtue  of  the  Will  of  Thomas  Bury,  but  also 
of  the  other  Moiety  thereof,  and  which  by  the  Inden- 
ture of  Release  and  Settlement  was  limited,  upon  the 
death  and  failure  of  Issue  of  the  said  Diana  Molyneux, 
to  the  nearest  of  Kin  to  Diana  Molyneux,  at  the  time  of 
her  decease,  without  Issue,  of  the  name  of  Brewer: — 
That  at  the  time  of  the  death  of  the  said  Diana  Moly- 
neux, PlaintiflF  Sarah  Elizabeth  Bithia  Brewer  Wright 
was  the  nearest  of  Kin  to  the  said  Diana  Molyneux,  of 
the  Name  or  Family  of  Brewer  \  (that  is  to  say)  the 
said  Plaintiff  was  the  Daughter  of  the  Reverend  John 
Brewer,  Clerk,  deceased,  who  was  the  only  Son  of 
Nathaniel  Brewer,  deceased,  who  was  a  Brother  of  the 
aforesaid  Thomas  Brewer,  deceased,  who  was  the  natural 
Grandfather  of  the  said  Diana  Molyneux,  and  the  Father 
of  the. said  Mary  Molyneux,  the  Settlor,  so  that  said 
Plaintiff  stood  in  the  Relationship  of  third  Cousin  to 
the  said  Diana  Molyneux ;  and  by  reason  of  said  Plain- 
tiff being  such  nearest  of  Kin  to  the  said  Diana  Moly- 
neux as  aforesaid,  Plaintifis,  in  right  of  Plaintiff  «SaraA  £. 
Bithia  Brewer  Wright,  became  entitled,  upon  the  death 
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of  the  said  Diana  Molyneux,  and  by  virtue  of  the  limi- 
tation  contained  in  said  Indenture  of  Release  and 
Settlement,  to  one  Moiety  of  the  said  Manor  and  Pre* 
mises :— That  they  have  lately  commenced  an  Action  of 
Ejectment  against  the  said  EUzabetA  Plumpirt,  John 
Skute  Duncan,  and  Philip  Btay  Duncan,  to  recover  the 
Possession  of  the  said  Moiety  of  the  said  Manor  and 
Premises  to  which  Plainti£b  are  so  entitled  as  aforesaid ; 
hat  the  said  Indentures  of  Lease  and  Release,  and 
Settlement,  being  in  the  Possession  or  Power  of  the  said 
Defendants,  Plainti&  are  unable  safely  to  go  to  Trial 
in  the  said  Action  without  a  discovery  of  the  contents 
thereof. 


The  Pr4iyer  of  the  Bill  was.  That  the  DefendanU 
might  make  a  foil  and  true  disclosure  and  discovery  of 
all  and  singular  the  Matters  and  Things  aforesaid,  in 
order  that  the  Plaintiflh  might  give  the  same  in  Evi- 
dence at  the  Trial  of  the  Action  of  Ejectment;  and 
that  the  Indentures  of  Lease  and  Release,  and  Set- 
tlement, of  the  8th  and  gth  of  August  1748,  might 
be  brought  into  Court,  and  deposited  with  one  of  the 
Mutten  thereof;  and  that  Plaintiffs  mig^t  be  at  Uberty 
to  use,  and  give  in  Evidence  the  same,  at  the  Trial  of 
the  Action,  in  support  thereof. 


To  this  BiU,  the  Defendants  demurred;  and  for  cause 
of  Demurrer,  showed,  **  That  the  said  Complainants 
have  not  by  their  «aid  Bill  made  such  a  Case  as  enti* 
ties  them  to  any  Discovery  touching  the  Matters  con- 
tainltd  in  the  said  Bill,  or  of  any  such  Matters,  or  to 
the  Production  thereby  sought  to  be  obtained;  and 
thlii  such  DiacoTery  and  Production  are  wholly  imma- 
terial, to  the  said  Complainants,  and  can  be  of  no  avail 
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for  the  purposes  for  which  the  same  are  sought  in  and 
by  the  said  Bill ;  wherefore,  8cc/' 

Mr.  Home,  in  support  of  the  Demurrer : — 
Under  the  Settlement  of  the  8th  and  9th  August 
1.748,  the  Estate  in  question,  in  certain  Events,  which 
haye  happened,  is  limited  '^  to  all  and  every  the  nearest 
of  Kin  in  equal  degree  to  Diana  Molyneux,  at  the  time 
of  her  Decease  without  Issue,  cf  the  name  of  Brewer, 
share  and  share  alike,  as  Tenants  in  Common.''  The 
Question  is,  whether  the  Pl^ntiff,  Sarah  Elizabetha 
Bithia  Brewer  Wright,  who  was  one  Qf  the  next  of 
Kin,  is  entitled,  she  having  married  before  the  death 
of  Diana  Mdyneux,  and,  consequently,  lost  the  name 
of  Brewer! 

It  is  expressly  required  by  the  Settlement,  that  the 
next  of  Kin  to  take,  must  be  of  the  name  of  brewer ; 
and  changing  that  Name  by  her  Marriage  before  the 
death  of  Diana  Molyneux,  she  has  no  Claim. 

In  Bon  V.  Smith  (a),  a  Man  had  Issue  a  Son  and  a 
Daughter,  and  devised  his  Land  to  his  Son  in  Tail,  and 
if  he  died  without  Issue,  that  it  should  remain  to  the 
next  of  his  Name,  and  died.  The  Son  died  without 
Issue,  the  Daughter  being  then  married,  and  the  Ques- 
tion was,  whether  she  should  have  the  Land,  and  it  was 
held  she  should  not,  for  she  had  lost  her  Name  by  her 
Marriage,  but  that  it.should  go  to  the  next  Heir  Male 
of  the  Name.  But  if  she  had  not  been  married  at  the 
time  of  her  Brother's  death,  the  Daughter  should  have 
had  tty  for  she  was  next  of  the  Name  (6),    So  in  Jobm 
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(P)  I  Vet.  335. 


CASES  IN  CHANCERY. 

soil's  Ca8e(c);  Jobwn  devised  Land  in  Tail,  the  Re' 
mainder  to  the  next  of  his  Kin  of  his  Name ;  and  at 
the  time  of  the  Devise,  the  next  of  his  Kin  was  his 
Brother's  Daughter,  who  was  then  married  to  J.  S. 
The  Devisor  died.  The  Tenant  in  Tail  died  afterwards 
without  Issue.  Whether  this  Dau^ter  should  have  the 
Land,  was  the  Question  upon  a  special  Verdict,  and  it 
was  adjudged  without  argument  that  she  should  not» 
*f  for  she  is  not  now  of  the  Name  of  the  Devisor,  but 
of  her'  Husband's  Name ;  but  if  she  had  been  unmar- 
ried at  the  time  of  the.  Devise  and  death  of  the  Donor, 
although  she  had  been  married  at  the  time  of  the  death 
of  the  Tenant  in  Tail  without  Issue,  yet  she  should 
have  had  the  Land." 

It  is  true,  that  in  Pyot  v.  Pyot  (d).  Lord  Hardmcke 
seems,  according  to  Vezey*s  Report,  to  have  (l^cided  in 
opposition  to  these  Cases,  but  the  Mistake  in  the  Re- 
port is  corrected  by  Baron  Thompson,  in  Leigh  v. 
Leigh  (e),  where  he  assisted  the  Lord  Chancellor,  he 
having  examined  the  Registrar's  Book,  and  found,  that 
the  Devise  was  not,  as  stated  in  Vezey,  **  to  the  near* 
est  Relation  of  the  Name  of  Pyot,"  but  "  to  the  nearest 
Relation  of  the  Name  of  the  Pyots."  There  it  was 
right  to  consider  the  Words  as  meaning,  "  of  the  Stock 
of  the  Pyots"  As  the  Plaintiff  has  shown  no  Title  to 
recover  at  Law,  she  is  not  entitled  to  a  Discovery^  and 
the  Demurrer  is  well  founded. 

The  Solicitor-General,  and  Mr.  Bell,  contra:--' 
The  Question  is,  whether  the  Plaintiff  has  stated  in 


(c)  Cro.  Eliz.  53S. 
(tf)  This  Case  is  introduced 
thus,    "  Glanville,    Serjeant, 


moved  the  Opinion    of  the 
Coart  in  this  Case." 
(0  15  Ves.  99, 110,  111. 
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lier  Bill  a  Title  to  recover  at  Law,  and,  consequently, 
to  a  Discovery.  It  is  admitted  she  is  nearest  of  Kin^ 
and  that  her  Name  was  Brewer.  Does  her  Marriage, 
then,  before  the  Death  of  Diana  Molifneux,  exclude  her 
from  claiming  this  Estate  ?  In  Bon  v.  Smithy  there  was 
not  a  Decision,  but  only  an  ofnter  Opinion,  as  observed 
by  Lord  Hardwicke  in  Pyot  v.  PyoU  Jobson^B  Case  is 
a  Decision  ;  but  there  the  Daughtei-,was  married  when 
the  Testator  made  his  Will,  which  rendered  it  probable 
that  she  was  not  intended  to  take,  as  the  Te3tator  must 
have  known  she  was  not  of  his  Name.  What  is  said,  if 
she  had  been  unmarried  at  the  time  of  the  Will,  and 
when  the  Testator  died,  was  an  obiter  Opinion,  not 
called  for  by  the  Case. 
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In  Pyot  V.  Pyot^  the  Devise  was,  "  to  the  nearest 
Helation  of  the  Name  of  the  Pyot$  ;'^  and  that  was  held 
to  mean,  of  the  Stock  of  the  Pyots,  What  difference 
is  there  between  "  of  the  Name  of  Pyot,*  and  "  of  the 
Name  of  the  Pyots**  There  it  was  held,  the  change  of 
Name,  by  Marriage,  did  not  prevent  the  Claim ;  and  that 
Case  is  an  authority  to  show,  that  the  Marriage  in  this 
Case  does  not  disappoint  the  Plaintiff  of  the  Gift,  it 
being  sufficient  that  she  is  of  the  Stock  of  the  Brewers. 
If  Jobson's  Case  is  contrary  to  Pyot  v.  Pyot,  and  Leigh 
v.  Leigh,  it  must  be  considered  as  overruled.  The  Tes- 
tator does  not  appear  very  anxious  about  his  Name, 
there  being  a  Limitation  to  the  Sons  and  Daughters  of 
Diana  Molyneux,  without  requiring  them  to  take  his 
Name. 


There  is  another  Objection  to  this  Demurrer.  The 
Question  is  not  ripe  for  a  Decision ;  for  the  Bill  states 
the  existence  of  the  Settlement,  and  that  it  is  in  the 

Vol.  in.  1  I 
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possession  of  the  Defendants ;  it  then  states  what  the 
Terms  of  the  Settlement  are  supposed  to  be ;  biit  that 
they  cannot  with  certainty  be  set  forth,  for  want  of  the 
Deed.  The  Court  will  not,  therefore,  decide  in  the 
dark,  as  to  the  effect  of  the  Settlement,  when  it  is  not 
certain  what  the  Terms  of  it  are. 

The  Vice-Chancellor: — 

The  last  objection  is  &tal  to  the  Demurrer.  The 
Demurrer  in  effect  insists,  that  if  the  Settlement  is  ac- 
cording to  the  statement  of  the  Plaintiffs,  they  take  no 
Title  under  it;  but  the  Court  cannot  conclude  the 
Plaintiffs  by  that  statement,,  for  they  admit  that  it  may 
be  inaccurate,  and  allege  that  the  Settlement  being  in 
the  possession  of  the  Defendants,  they  are  unable  to 
set.it  forth  with  certainty.  If  the  Defendants  mean 
that  the  Court  should  at  once  be  called  upon  to  deter- 
mine the  true  construction  of  the  Settlement,  they  must, 
from  the  frame  of  this  Bill,  be  put  to  plead  it. 
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Lord  Viscount  MILSINGTON  and  others,  r.Earl 
MULGRAVE  and  others. 

18th  Dec. 

By  an  Indenture  of  Settlement,  asth  May  1793,  cer-      Ok  Demurrer, 
taki  Leasehold  Estates,  held  of  the  Deans  and  Canons  of  ^^^'  '^  ^"'^- 
WrndsoTj  were  settled  on  the  Earl  of  Portmore  for  Life,  ^^j.^^^,^^ 
then  to  the  Plaintiff  Lord  Viscount  Mtlsington  for  Life,  p^,^^  joas  given 
and  then  absolutely  to  the  Plaintiff,  Broumlow  Charles  qfreittwing 
Cobfear ;  and  in  theDeed  it  was  provided, "  that  it  should  J^fl*«,  had  not 
be  lawful  for  the  Trustees  fr(m  time  to  time  as  occasion  ^  f^^^^^rary 
should  require,  and  as  they  should  think  proper,  during  ^^^  f^^  ^^ 
the  continuance  of  the  Trusts  therein  declared,  respect-  r^^^^  ^ken  most 
ing  the  Leasehold  Premises,  to  apply  for  Renewal,  and  for  the  benefit 
to  do  their  or  his  endeavours  to   renew  the  several  of  the  Ceaiui 
Leases  or  Ckunts  of  the  Premises,  and  to  defray  the  ^^^ 
Fines,  Costs  and  Charges  for  and  attending  all  such 
Renewals  by  and  out  of  the  Rents,  Issues  and  Profits 
of  the  same  Premises,  or  by  Mortgage  thereof;  and 
that  all  new  Leases  or  Chants  Aereafler  to  be  obtained 
of  the  same  Premises,  should  be  and  be  declared  on  such 
and  the  same  Trusts,  &c.  as  were  declared  of  the  then 
subsisting  Leases/'    New  Leases  of  the  Premises  for 
twenty-one  years  were  gremted  by  the  Deanand  Canons  to 
theTrustees  for  twenty-one  years,  on  the  28th  June  1 802 ; 
'and  the  Bill  stated,  that  it  had  been  the  custom  of  the 
Deans  and  Canons  upon  the  expiration  of  the  first  seven 
years  of suchTerms,  upon  application  of  the  proper  Parties 
and  surrender  of  the  existing  Leases,  and  payment  of 
proper  Fines  and  Charges  for  the  purpose,  to  grant  new 
Leases  for  fresh  Terms  of  twenty-one  years,  commencing 
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from  the  date  of  the  surrender  of  the  former  Leases.  The 
Bill  further  stated,  there  had  been  no  Renewals  of  the 
Leases  since  the  28th  June  1802  ;  and  that  the  Plain- 
tiffs had  requested  the  Defendants,  the  Trustees,  to 
renew,  which  they  refused  to  do.  The  Prayer  of  the 
Bill  was,  that  the  Defendants,  the  Trustees,  might  be 
directed  forthwith  to  procure  Renewals  of  the  Leases  in 
pursuance  of  the  Trusts  of  the  Settlement ;  and  that 
they  might  be  directed  to  pay  the  Fines  and  Cost^  of 
such  Renewals ;  and  that  the  Defendants,  Smith,  Henry 
Dawkins  and  John  DawkinSf  the  present  Repre8entatiye3 
of  Henry  Dawkins,  a  deceased  Trustee,  might  also  be 
directed  to  pay  such  Fines  and  Costs. 

To  this   Bill   the   Defendants  put  in  general  De- 
murrers. 


The  Solicitor  General,  Mr.  RoupeU,  Mr.  Skirrow, 
and  Mr.  Rolfe,  in  support  of  the  Demurrers : — 
The  Trustees  had  a  discretionary  Power  to  renew  at 
any  time  during  thje  term  of  twenty-one  years ;  and  this 
Court  will  not  interfere  with  that  discretion.  The  Fines 
and  the  Expenses  of  the  Renewals  are  to  be  paid  out  of 
the  Rents  and  Profits  of  the  Estates.  Lord  Portmore,  the 
Tenant  for  Life,  has  an  advantage  by  delaying  the  Renewal 
as  long  as  possible,  and  it  was  probably  intended  by  the 
Settlement  that  he  should  haye  that  advantage  if  the 
Trustees  thought  proper.  The  Trustees  cannot  be 
liable  to  pay  the  Costs  and  Expenses  of  the  Renewal, 
by  acting  according  to  the  discretionary  Power  given 
by  the  Settlement.  There  are  still  six  years  of  the 
Lease  to  come ;  and  though  the  Court  should  think 
they  ought  now  to  renew,  it  will  not  consider  them  as 
blameable  for  not  renewing  before.  The  Representatives 
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otDawkins  cannot  be  liable,  because  when  he  died  there 
were  twelve  years  of  the  Lease  unexpired. 

The  Vice-Chancellor    [without   hearing   the 
Defendant's  Counsel] : — 

I  cannot  allow  these  Demurrers,  without  holding 
that  the  Trustees  have  an  arbitrary  and  capricious 
power,  with  respect  to  the  renewal  of  this  Lease,  and 
are  not  to  be  required  to  give  any  explanation,  why  the 
Lease  has  not  hitherto  been  renewed.  Such  an  arbi- 
trary and  capricious  power  may  be  given  to  Trustees, 
but  it  is  not  conferred  by  this  Settlement,  where  the 
Trustees  are  to  renew  as  occasion  may  require,  and  as 
they  may  think  proper ;  by  which  is  to  be  understood, 
as  they  may  think  proper  for  the  interests  of  their  ces- 
tui que  Trust.  The  exercise  of  a  power  of  renewal,  does, 
indeed,  require  a  discretion,  for  otherwise  a  Trustee 
would  be  bound  to  comply  with  any  imreasonable  de- 
mands on  the  part  of  the  Lessor ;  but  not  an  arbitrary 
and  capricious^discretion. 

Demurrer  overruled. 
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2 1st  Dec. 

On  opening 
Biddings,  10  per 
cent,  to  he 
deposited. 


ANONYMOUS. 

An  application  was  made  to  open  Biddings ;  and  a 
question  arose  what  Deposit  ought  to  be  made :  The 
Vice-chancellor  observed,  there  was  no  fixed  R\ile  asto 
what  amount  the  Deposit  should  be ;  but  that,  aft  in 
ordinary  Sales  by  Auction,  lo  per  cent,  was  die  usual 
Deposit,  he  thought  it  would  be  an  useful  Rule, 
that  the  same  Deposit  should  be  made  when  Biddii^ 
were  opened ;  and  he  made  an  Order  accordingly  (a), 


(fl)  In  Gibbons  r.  Howell^ 
29th  Jan.  rSig,  and  in  several 
other  Cases,  10  per  cent  was 


brdered  by  the  Vke^hancMfr 
to  be  deposited. 


TILLOTSON  V.  HARGRAVE. 

Some  day. 

Tifte  Master,  \^  ^jg  Case,  on  a  Reference  to  the  Master  under  a 
on  a  ejerence,  pecree,  of  a  question  of  Legitimacy,  and  where  PartieB 
Affidavits  instead  ^^^^  *^  ^®  examined  on  Interrogatories,  he  proceeded 
i^  Interroga-  upon  Affidavits  obtained  from  America,  and  it  was 
tories^  he  was  urged  that  the  Solicitor  on  the  other  side  had  concurred 
directed  not  to  j^  ^j^jg  mode  of  proceeding,  instead  of  by  Interroga- 
proceedon  the  ^^^^^  j^^^  ^j^^^  ^^  denied  by  the  Sohcitor ;  and  the 
Affidavits;  uith    „•      ^>         n  ii>r  .•       /.      .  \. 

liberty,  under  the   ^^ce'ChanceUor,  on  a  Motion  for  that  purpose,  directed 

circumstances, 

to  apply  to  the  Court,  if,  by  death  or  otherwise,  it  became  in^ossibk  to  obtain,  under 

a  Commission,  the  evidence  of  the  Persons  who  had  made  the  Affidamts. 
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the  Master  not  to  proceed  upon  the  AflSdayits,  with 

liberty,  under  the  circumstances,  to  apply  to  the  Court, 

if  by  death  or  otherwise  it  became  impossible  to  ob-     Tillotson 

tain,  under  a  comnrission,  the  Evidence  of  the  Persons     « 

who  had  made  the  Affidavits. 

One  argument  used  in  support  of  the  Motion  was,      Infants  are 
that  the  Solicitor  who  was  said  to*  have  concurred  in  ^^^^f^^^con- 
the  use  of  Affidavits,  was  concerned  for  Infants,  and   or/ 
that  his  concurrence  could  not  bind  them ;  but  as  to  Cause, 
this,   His  Honor  observed   that,    generally    speaking, 
Infants  were  bound  as  much  as  Adults  were,  by  the 
conduct  of  their  Solicitor. 

Mr.  Home,  and  Mr.  Pemberton,  in  support  of  the 
Motion. 

Mr.  Agar,  Mr.  Bell,  and  Mr.  Parker,  contra. 


ANONYMOUS. 


Slat  Pec. 


A  MOTION  was  made,  on  a  Bill  for  a  specific  Per-      A  Motion  may 

formance  of  an  Agreement  to  purchase,  for  an  Order    *  ,?^  ^^'^  .^ 
^  ^  *     rrt.  1      ^     ^     1      '  «%.  BtU  for  a  specific 

of  Reference  as  to  the  Title,  and  whether  a  Title  was  Pfrformonce 

sho^yn  prior  to  the  filing  of  the  Bill.     It  was  objected  for  a  Reference- 

that  the  latter  part  of   the   Motion  would  be  more  as  to  the  Title,' 

properly  made  the  subject  of  further  directions  after  y...    ^^^^ 

the  Report  upon  the  Title.  priolTtheJ^g 

^  I  4  of  the  BilL 
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« V — -' 

It  is  Very  true  that  in  strictneBS  it  may  be  said  not  to 
.  *  be  regular,  to  make  it  part  of  the  Order,  to   inquire 

ivhen  a  good  Title  was  shown,  because  if  the  Master  be 
of  opinion  that  no  good  Title  was  ever  shown,  that  part 
of  the  Order  is  nugatory.  But  as  the  addition  of  those 
few  words  in  the  Order  of  Reference  will,  in  case  the 
Master  finds  a  good  Title  can  be  made,  save  the  delay 
and  expence  of  a  further  Order  and  a  further  Report,  it 
is  clearly  for  the  interest  of  both  Parties,  that  those 
words  should  be  introduced 


FENTON  V.  CRICKETT. 
d3d  Dec. 

Exceptioiudo  ThIS  was  a  Petition  on  the  part  of  the  Plaintiff, 
notlieto  a  Mas-  praying  liberty  to  file  Exceptions  to  a  Master^s  Report 
Costs  nor  can  ^^  ^^®  Taxation  of  a  Solicitor's  Bill,  and  stating  Items  in 
there  be  a  re-tax-  the  Bill  which,  as  it  was  conceived,  the  Master  had  im- 
ation  in  respect  properly  allowed. 
£^i7iere  quantum; 
but  on  a  special        The  Solicitor's  Bill,  as  taxed,  amounted  to  upwards  of 

CasemadebyPe-         1   ^^  objectionable  Items  amounted  to  fto/. 

tittoHy  either  of     ^        '  •' 

irregularity  in 

the  Proceed-  ^^'  Ho^t  &nd  Mr.  Beames,  in  support  of  the  Peti* 

ings,  or  that  the  tion,  observed,  that  the  Plaintiff,  according  to  several 

Master,  in  his 

Taxation,  actedupon  a  mistaken  principle^  the  Court  xoitt  interfere. 
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Authorities  (a),  could  not  take  Exceptions  without  leave 
of  the  Court  upon  Petition ;  and  they  endeavoured  to 
show  that  the  Items  mentioned  in  the  Petition  were  im- 
properly allowed. 

Mr.  Dowdeswell,  conira,  insisted  the  Items  in  question 
had  been  properly  allowed  by  the  Master. 

The  Vice-Chancellor  : — 
(Generally  speaking,  the  Master^s  Report  is  final  as 
to  Costs,  and  Exceptions  do  not  lie  to  it,  for  the  Master 
is  much  more  competent  than  the  Court,  to  determine 
the  proper  amount  of  charges.  But  although  there  can 
be  no  re-taxation  of  a  Bill  in  respect  of  mere  quantum(b), 
yet  upon  a  special  Case  made  by  Petition,  either  of 
irregularity  in  the  proceedings,  or  that  the  Master  has 
acted  upon  a  mistaken  principle,  the  Court  will  inter- 
fere. In  the  present  Case,  I  think  the  Master  right, 
and  the  Petition  must  be  dismissed  with  Costs. 
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(a)  Holbeck  v.  Sylvester, 
6  Ves.  417 ;  Hunt  v.  Fownes, 
9  Yes.  70 ;  Lucas  v.  Temple, 
lb.  ago;  Tumei's  Prac.  4th 
ed.  654 ;  and  see  Pitt  v.  Mack- 


reth,  3  Bro.  C.  C.  381,  and 
what  is  said  in  Purcell  v.  Mac- 
namara,  19  Yes.  170. 
(6)Wyatt'8Pract.Reg.i45. 
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Between  His  Majesty's  ATTORNEY-GENEBiO,  «t^ 
the  Relation  of  the  Honourable  GEORGE  SPENCER* 
CHURCHILL   (commonly  eaUed  the  Marquis  of 
Blandford),  and  the  Honourable  GEORGE  JAME& 
WELBORE  ELLIS  AGAR  -  Informant  and  Plaintiff; 

And, 

The  Most  Noble  GEORGE  Duke  of 


MARLBOROUGH  "^  "      ^«^«*«»- 


l8th,19th,21Bt,  i^l-n.lvUiJV/«.vrvvf4i         -  J 

24th  Dec. 

Held,  on  De-  1  HE  Information  and  Bill  atated,  that  by  an  Act 
murrer,  that  the  pegged  in  the  3d  and  4th  years  of  the  Reign  of  Queea 
^^^^  ^^  Armey  intituled,  "  An  Act  for  the  better  enabling  her 

f  ^^thethmebei  Majesty  to  grant  the  Honor  and  Manor  of  Wood^tock^ 
is,  under  the  Act  with  the  Hundred  of  Wootton^  to  the  Duke  of  Mari" 
of  the  sth  Anne,  borough  and  his  Heirs,  in  consideration  of  the  eminent 
c.  3,  hound  to  Services  by  him  performed  to  her  Majesty  and  the  Pub- 
maintain  BUn-  jj^j^  .„  ^^^  shortly  stating  various  Exploits^  Yictones 
em  <n«e,  ^^^  public  Services  achieved  ^nd  perfovmed  by  the 
M  not  therefore         . ,  %-  ,     •»%  »        *»  n^    «  ,  ,  .     •    /     1 

atUbertytocut  ®*^  ^^^  ^"®  ^^  MarlborfMigh,  and  pvticularly  Hm 
Trees,  which  are  glorioui  Victofy  of -B&wA^iw ;  and  after  statingy  that 
essential  to  its  forasmuch  as  the  happy  Achievements  of  the  saicl  Ihfke 
ornament  or  having  apparently  tended,  not  only  to  the  honour  and 

'^T  •  T  ii  ®**^*y  ^^  ^®^  Majesty  and  her  Subjects,  and  of  their 
restrainedbvSta-  Posterity,  but  also  towards  the  future  tranquillity  of 
tute from  barring  Europe,  tlpic  Commons  of  England,  in  Parliament 
Issue  andthose  in  assembled,  thought  themselves  obliged,  in  an  humble 
remainder,  isnot,  Address  to  her  Majesty,  not  only  to  express  their  great 
for  that  reason,  ^^^^^  ^f  ^^  g^j^j  glorious  Victories,  but  also  humbly  to 
nn  e  prm-  jggjj.^  j^^^.  Majesty  that  she  would  be  graciously  pleased 
Waste,  ^^  consider  of  some  proper  means  to  perpetuate  the 
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memory  of  such  signal  Services;  and  her  Mi^ty 
haying  been  thereupon  pleased  to  sigmiy  her  intention 
to  grant  the  interest  of  the  CrOw&  in  the  Honor  and 
Manor  of  Woodstock,  and  the  Hundred  of  Wootixm,  to 
the  said  Duke  and  his  Heirs  ;  and  aftw  noticing^  that 
the  Commons  of  Engkmdy  in  ParUament  aasembled, 
duly  considering  the  good  and  prudent  Ph)¥isiioft  laade 
by  bw  said  late  Majesty  by  the  Act  cf  ParKament 
therein  mentioned,  and  beUeying  that  the  Settlement 
of  the  said  Honor,  Manor  and  Hundred  upon  ih»  said 
Duke  and  his  Heirs,  could  make  no  precedent  where 
there  was  or  should  be  less  merit,  did  beseech  that  it 
might  be  enacted,  and  it  was  enacted,  that  it  showld 
and  might  be  lawful  fot  the  Queen's  Majesty,  by  any 
Lettem  Patent  under  the  Great  Seal  of  Engimd  there* 
after  to  be  made,  to  give  and  grant  unto  the  said  Jokt 
Duke  of  Marlboro^h,  and  his  Heirs  and  Assigns  for 
ever,  or  to  any  other  Person  or  Perseus  lo  the  uae  of 
or  in  trust  for  the  said  Diike>  his  Heirs  and  Assigns  for 
ever,  all  tiiat  the  said  Honor  and  Manor  of  Wwd^ 
ttoek,  with  the  Rights,  Mendbeta  and  Appurtenanees 
thereof,  sHuate,  lying  and  being  in  the  Counfy  of  Oir 
ford^  and  the  Hundred  of  WoottaHf  wad  the  Bi|^, 
Members  and  Appurtenances  thereunto,  ia  the  said 
County,  and  also  eertain  Manors  and  Advowaoni 
therein  mentioned  $  and  also  the  demclislied  Messuage^ 
Court  House  or  Toft,  with  the  Appurtenances,  together 
with  the  Site  thereof,  then  formerly  called  Woodttock 
Manor  House,  situate  in  the  said  County,  within  the 
Park  therein  and  hereinafter  mentioned ;  and  also  the 
piece  or  parcel  of  Ground,  with  the  Appurtenances,  com- 
monly called  or  known  by  the  name  of  Woodtiock  Park^ 
lying  and  being  in  the  said  County,  abutting  as  therein 
mentioned,  containing  in  the   whole,  by    estimaUoUf 
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1,793  A.  2B.  more  or  less,  together  with  divers  other 
Landis,  Tenements  and  Hereditaments  therein  particu- 
larly mentioned  and  described ;  and  all  her  said  Ma- 
jesty's   Timber  and  Trees,    Wood  and  Underwood, 
situate,  standing,  growing  or  being,  or  thereafter  to 
stand  or  grow  within,  amongst  other  Lands  of  the 
said  Park,  called  Woodstock ;  To  hold  the  same  unto  the 
said  John  Duke  of  Marlborough,  or  such  Person  or 
Persons  as  he  should  nominate  as  aforesaid,  his  Heirs 
and  Assigns,  for  ever;  to  the  only. use  and  behoof, of 
or  in  trust  for  the  said  Duke,  his  Heirs  and  Assigns, 
for  ever ;  to  be  holden  in  such  manner,  and  by  such 
honorary  Service,  as  in  the  said  Act  is  mentioned  and 
set  forth : — That  in  pursuance  of. the  said. Act,  by  Let- 
ters Patent  under  .  the  Great  Seal  of  Englandf  bearing 
date  the  5th  day  of  May  in  the  4th  year  of  the  Reign  • 
of  her  said  late  Majesty,  her  said  Majesty  was  pleased 
to  grant  all  the  said  Honor  and  Manor  of  Woodstock 
and  the  Himdred  of  Wootton,  and  the  said  Park  of 
Woodstock,  with  the  House  then  erecting  therein,  and 
other  the  Manors,  Messuages,  Lands,  Tenements  and 
Hereditaments  in  the  said  Act  of  ParUament  men- 
tioned and  described,  to  the  said  John  Duke  of  Marl- 
bohugh,  his  Heirs  and  Assigns,  for  ever: — ^That  by 
another  Act  of  Parliament  made  and  passed  in  the  5th 
year  of  her  said  late  Majesty  (a),  intituled,  ''  An  Act 
for  the  settling  of  the  Honours  and  Dignities  of  JoAti 
Duke  of  Marlborough  upon  his  Posterity,  and  annex- 
ing the  Honor  and  Manor  of  Woodstock  and  House  of 
Blenheim  to  go  along  with  the  said  Honours'' ;  aftep  re- 
citing, that  the  Lords  Spiritual  and  Temporal^  in  Par- 
liament assembled,  having  with  much  satisfection  con* 
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tidered  the  many  great  Actions  whidh  John  Duke  of 
Marlborough  had  perfonned  in  her  Majesty's  Service, 
to  the  honour  of  his  Country,  and  for  the  good  of  the 
common  cause  of  Europe,  such  Actions  as  the  wisest 
and  greatest  People  had  rewarded  with  Statues  and 
Triumphs;  and  being  extremely  desirous  to  express 
the  just  sense  they  had  of  his  Merit  in  a  pecuUar  and 
distinguishing  manner,  and  in  order  to  perpetuate  the 
Memory  thereof,  that  his  Titles  and  Honours,  with  his 
right  of  Precedence,  might  be  settled  and  continued  in 
his  Posterity  by  Act  of  Parliament,  as  the  method  moat 
effectual  for  that  purpose,  and  best  suiting  so  great  an 
occasion,  yet  having  always  a  just  regard  for  the 
prerogatives  of  the  Crown,  her  Majesty  being  the  sole 
fountain  of  honour,  thought  it  their  duty,  in  the  first 
place,  by  their  humble  Address,  to  have  recourse  to 
her  Majesty  for  her  royal  Allowance  before  an  Order 
given  for  bringing  in  a  Bill  of  such  nature;  and  by 
their  said  Address  did  humbly  desire  her  Majesty 
would  be  graciously  pleased  to  let  them  know  in  what 
manner  it  would  be  most  acceptable  to  her  Majesty 
the  said  Titles  and  Honours  should  be  Umited ;  in  con* 
sideration  whereto,  her  Majesty  had  been  pleased  moat 
graciously  to  declare,  that  nothing  could  be  more  ac- 
ceptable to  her  than  the.  said  Address,  and  that  she 
was  entirely  satisfied  with  the  Services  of  the  Duke  of 
Marlboroughf  and  therefore  could  not  but  be  pleased 
they  had  so  just  a  sense  of  them ;  and  did  therjeby  de- 
clare her  royal  intention  to  be,  that  after  the  determi* 
nation  of  the  Estate  of  which  the  Duke  of  Marlborough 
then  had  in  his  Titles  and  Honours,  the  same  should  be 
limited  in  such  manner  as  hereinafter  declared  and 
enacted ;  and  her  Majesty  was  pleased,  in  her  most 
gracious  Answer  to  the  said  Address,  further  to  de^ 
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clare,  that  she  bought  it  woold  be  proper  that  the 
Honor  and  Manor  of  Woodstock^  and  the  House  of 
Blenheim,  should  go  along  with  the  Titles,  and  did 
therefore  recommend  that  matter  to  their  consideration « 
and  the  Duke  of  Marlborough  therefore  declaring,  that 
he  had  made  it  his  humble  request  to  her  Majesty,  and 
did  then  desire  that  the  Manor  and  Park  of  Wisod^ocAr, 
and  the  House  of  Blenheim^  after  the  decease  of  the 
Duchess  of  JMlar/iorrogfA,  should  go  along  and  be  en- 
joyed with  tile  Titles ;  aaid  reciting,  the  said  JeAfi  Duke 
o(  Mofihorough  was,  by  several  lietters  Patent,  created 
Baron  ChurchUl  of  Sandridge,  and  Earl  of  Marlbww^hj 
to  him  and  the  Heirs  Male  of  his  Body  ;  and  by  Let- 
ters Patent,  bearing  date  the  14th  December  in  die 
1st  year  of  her  then  Majesty's  Reign,  was  created  Mar- 
quis of  Blandfordy  and  Duke  of  MarlboroMghj  to  him 
and  the  Heirs  Males  of  his  Body ;  therefore,  for  per- 
petuating the  Memory  of  the  several  great  Aetaons 
performed  by  tiie  said  Duke,  and  for  settHng  and  con- 
tinuing the  said  Titles  and  Honour^  aforesaid,  and  the 
right  of  Precedence  in  his  Posterity,  it  was,  amongst 
divers  other  things  therein  contained,  enacted,  that  in 
de&ult  of  Heirs  Male  of  the  Body  of  the  said  Duke  of 
Matlbmwgh  issuing,  the  Titles,  Degrees,  Styles,  Dig- 
nities and- Honours  aforesaid,  should  continue,  remain, 
be  invested  in,  and  should  be  held  and  enjoyed  by  die 
Lady  Harris,  eldest  Daughter  of  the  said  Duke  of 
Marlborofughy  and  Wife  of  Francis  Godolphin,  Esquire, 
the  Son  and  Heir  Apparent  of  Sydney  Lord  Godo^Mn, 
the  then  Lord  High  Treasurer  of  JCng&iiu^,  and  the  Heirs 
Male  of  her  Body  begotten ;  and  for  default  of  such 
Issue,  should  continue,  remain,  be  invested  in,  and  held 
and  enjoyed  by  Atme  Countess  of  Sunderkmd,  second 
Daughter  of  the  said  Duke  of  Marlborough,  and  Wife 
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of  Charles  Earl  of  Stmderhxndj  and  the  Heirs  Males  of 
her  Body  begotten;  and  for  default  of  aach  Issue, 
should  continuei  remain,  be  rested  in,  and  held  and 
enjoyed  by  Elitabeth  Countess  of  Bridgewttiery  third 
Daughter  of  the  said  Duke  of  Martboroughj  and  Wife 
of  ScTdope  Earl  of  Bridgeufatery  and  the  Heirs  Male  of 
lier  Body  begotten ;  and  for  default  of  sucti  Issue,  lihould 
continue,  remain,  be  rested  in,  and  held  and  enjoyed  by 
the  Lady  Maty,  youngest  Daughter  of  the  said  Duke  of 
Marlbormigh,  and  the  Wife  of  John  Montague,  Esq.  celled 
Marquis  of  Mtrntherwer,  Son  and  Heir  Apparent  of 
Malph  Duke  of  Montague,  and  the  Heirs  Male  of  her 
Body  begotten ;  and  for  defiiult  of  such  Issue,  then  to 
remain,  continue,  and  be  rested  in,  and  held  and  en* 
joyed  by  all  and  every  other  the  Daughter  and  Daugh- 
ters of  the  said  Duke  of  Marlborough  to  be  begotten, 
severally  and  successively  as  they  should  be,  one  after 
the  other,  as  they  should  be  in  priority  of  birth,  «aid 
Ihe  Heirs  Male  of  their  respective  Bodies  issuing,  the 
elder  of  such  Daughters  and  the  Heirs  Males  of  her 
Body  to  be  preferred  and  take  before  the  yeimger  of 
such  Daughters  and  the  Heirs  Males  of  her  Body ;  and 
for  default  of  such  Issue,  then  to  remain,  continue,  and 
be  vested  in,  and  held  and  enjoyed  by  the  irst  Daughter 
of  the  Body  of  the  said  Lady  Harriet  Godolpkm  be- 
gotten, and  the  Heirs  Males  of  the  Body  of  such  finit 
Daughter  begotten ;  and  in  default  of  such  Issue,  then 
to  continue,  remain,  and  be  vested  in,  and  held  and 
enjoyed  by  all  and  every,  other  the  Daughter  and 
Daughters  of  the  Body  of  the  said  Lady  Harriet 
GodolpHn,  severally  and  successively,  one  after  the 
other,  and  as  they  should  be  in  priority  of  birth,  and  the 
Heirs  Males  of  their  respective  Bodies  issuing,  the 
elder  of  such  Daughters  and  the  Heirs  Males  of  her 


503 
Attorket 

GEirsmtAL 

and  otheis, 

V, 

Duke  of 
Marl- 
borough. 


504 

i8i8. 

* . '• 

Attorney 

Gene&al 

auid  otherSy 

V, 

Duke  of 
Marl- 

BOROUOH,. 


CASES  IN  CHANCERY. 

Body  to  be  preferred  and  take  before  the  younger  of 
such  Daughters  and  the  Heirs  Male  of  her  Body ;  and 
for  default  of  Issue^  then  to  continue,  remain  and  be 
vested,  and  held  and  enjoyed  by  the  first  Daughter  of 
the  said  Aim  Countess  of  Sunderland  begotten,  and  the 
Heirs  Males  of  the  Body  of  such  first  Daughter  be-, 
gotten ;  and  for  want  of  such  Issue,  then  to  remain, 
continue,  and  be  vested  in,  and  held  and  enjoyed  by  all 
and  every  other  the  Daughter  and  Daughters  of  the 
Body  of  the  said  Ann  Countess  of  Sunderland  begotten^ 
severally  and  successively,  one  after  the  other,  as  they 
should  be  in  priority  of  birth,  and  the  Heirs  Males  of 
their  respective  Bodies  issuing,  the  elder  of  such 
Daughters  and  the  Heirs  Males  of  her  Body  to  be  pre- 
ferred and  take  before  the  younger  of  such  Daughters 
and  the  Heirs  Males  of  her  Body ;  and  for  defaultof  such 
Issue,  then  to  continue,  remain,  be  vested  in,  and  held 
and  enjoyed  by  the  first  Daughter  of  the  Body  of  the 
said  Elizabeth  Countess  of  Bridgetoater  begotten,  and 
the  Heirs  Male  of  the  Body  of  such  first  Daughter  be- 
gotten ;  and  for  want  of  such  Issue,  then  to  continue, 
remain,  be  vested  in,  and  held  and  enjoyed  by  all  and 
every  other  the  Daughters  and  Daughter  of  the  Body  of 
the  said  Elizabeth  Countess  of  Bridgewater  begotten, 
severally  and  successively,  one  after  the  other,  as  they 
should  be  in  priority  of  birth,  and  the  Heirs  Males  of 
their  respective  Bodies  issuing,  the  elder  of  such 
Daughters  and  the  Heirs  Males  of  her  Body  to  be^pre- 
ferred  before  the  younger  of  such  Daughters  and  the 
Heirs  Males  of  her  Body;  and  for  default  of  such 
Issue,  then  to  continue,  remain,  be  vested  in,  held  and 
enjoyed  by  the  first  Daughter  of  the  Body  of  the  said 
Lady  Mary  Montague  begotten;  and  the  Heirs  Males 
of  the  Body  ofsuch  first  Daughter;  and  for  default  of 
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such  Issue,  then  to  continue,  remain,  be  vested  in, 
and  held  and  enjoyed  by  all  and  every  other  the 
Daughter  and  Daughters  of  the  Body  of  the  said  Lady 
Mary  Montague  begotten,  severally  and  successively, 
one  after  the  other,  as  they  should  be  in  priority  of 
birth,  the  Elder  of  such  Daughters  and  the  Heirs  Males 
of  her  Body  to  be  preferred  and  take  before  the 
Younger  of  such  Daughters  and  the  Heirs  Males  of  her 
Body ;  and  for  default  of  such  Issue,  then  to  continue, 
remain,  be  vested  in,  held  and  enjoyed  by  aU  and 
every  the  Daughter  and  Daughters  of  every  other 
Daughter  of  the  said  Duke  of  Marlborough  to  be  be- 
gotten, severally  and  successively,  as  they  shall  be  in 
priority  of  birth,  and  of  the  Heirs  Males  of  their  respec- 
tive Bodies  issuing,  the  Elder  Daughter  of  every  such 
Daughter  and  the  Heirs  Male  of  her  Body  to  be  pre- 
ferred and  take  before  the  Younger  of  such  Daughters 
and  the  Heirs  Male  of  her  Body,  the  Daughter  and 
Daughters  of  the  Elder  such  thereafter-to-be-bom 
Daughters  and  the  Heirs  Males  of  her  and  their  respec- 
tive Bodies  issuing,  to  be  preferred  and  take  in  manner 
aforesaid,  before  the  Daughter  or  Daughters  of  the 
Younger  of  such  after-bom  Daughter ;  and  for  default 
of  such  Issue,  to  all  and  every  other  the  Issue  Male 
and  Female  lineally  descending  of  or  from  the  said 
Duke  of  Marlborough,  in  such  manner  and  for  such 
Estate  the  same  were  by  the  said  Act  limited  to  the 
before-mentioned  Issue  of  the  said  Duke,  it  being  in- 
tended, and  thereby  enacted,  that  the  said  Honours  should 
continue,  remain,  and  be  vested  in  all  the  Issue  of  the 
said  Duke,  so  long  as  any  such  Issue  Male  and  Female 
should  continue,  and  be  held  and  enjoyed  by  them 
severally  and  successively,  in  manner  and  form  afore- 
said ;  the  Elder  ^  and  the  Descendants  of  every  Elder 
Vol.  IIL  Kk 
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Issue  to  be  preferred  before  the  Younger  of  such  Issue : 
And  to  the  intent  that  the  said  Honors,  Manor  and  Park 
of  Woodstock^  and  the  House  then  erecting  there^  called 
Blenheim^    and  the  Hundred  of  Woottw  in  the  said 
County,  and  all  other  the  Manors,  Lands,  Messuages, 
Tenements  and  Hereditaments,  which  in  and  by  the 
the  said  Letters  Patent  were  by  her  said  Majesty,  pur- 
suant ta*  the  said  Act  of  Parliament,  granted  to  the  md 
Duke  of  Marlborough  and  his  Heirs,  and  the  Advowsons 
by  the  said  Letters  Patent  also  granted,  might  always 
go  along  and  be  enjoyed  with  the  Titles,  Honours  and 
Dignities  as  aforesaid,  as  thereinafter  it  is  mentioned, 
it  was  thereby  further  enacted,  that  the  said  Duke  of 
Marlborough  should  stand  and  be  seised  of  all  the  said 
Honor,  Manor  and  Park  of  Woodstock,  Manor-House 
and  Premises,  granted  by  the  said  last-mentioned  Letters 
Patent,  for  and  during  his  Life,  without  impeachmeiit 
of  Waste ;  and  from  and  after  his  Decease,  that  the 
same  should  be  and  remain  unto,  and  be  held  and  en- 
joyed by  Sarah  Duchess  of  Marlborough,  Wife  of  the 
said  Duke,  for  and  during  the  term  of  her  natural  Life; 
and  from  and  after  her  Decease,  the  same  should  remain 
and  be  unto,  and  held  and  enjoyed  by  the  Heirs  Male 
of  the  Body  of  the  said  Duke  of  itfar/ftorougA  begotten; 
and  for  default  of  such  Issue,  that  the  same  should  be 
and  remain  unto,  and  be  held  and  enjoyed  by  all  and 
every  the  Daughters  of  the  said  Duke  of  Marlborough, 
and  the  Heirs  Male  of  their  respective  Bodies  issuing, 
and    all  others   severally  and   successively,  in  such 
manner  as  the  said  Titles,  Honours  and  Dignities  afore- 
said were  thereinbefore  limited  and  expressed  to  go 
and  be  enjoyed:  Audit  was  thereby  further  enacted, 
that  the   said   Duke  of  Marlborough,   and  after   his 
Decease  the  said  Duchess  of  Marlborough,  should  have 
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full  Power  and  Authority,  by  Deed  indented,  to  make 
any  Lease  or  Leases  in  Possession  of  all  or  any  of  the 
said  Manors,  Hundred,  Messuages,  Lands,  Tenements 
and  Hereditaments  aforesaid,  other  than  and  except  the 
House  called  Blenheim,  and  the  Park  of  Woodstock,  for 
any  number  of  years,  not  exceeding  twenty-one  years,  or 
for  any  number  of  years  determinable  upon  one,  two  or 
three  Lives,  reserving  the  best  and  most  improved  Rent 
that  could  then  be  had  for  the  same,  without  taking  any 
Fine:  And  it  was  thereby  further  provided  and  enacted. 
That  neither  the  said  Duke  of  Marlborough,  or  the 
Heirs  of  his  Body,  nor  any  of  his  Daughters,  or  the 
Heirs  Males  of  their  Bodies,  or  any  other  Person  to 
whom  the  Premises  should  come  or  descend  by  virtue 
of  the  Limitations  aforesaid,  should  have  any  power  by 
Fine  or  Recovery,  or  any  other  Act,  Assurance  or  Con- 
veyance in  the  Law,  to  hinder,  bar  or  disinherit  any 
other  Person  or  Persons  to  or  upon  whom  the  said 
Manor-House,   Lands,  Tenements  or  Premises  were 
thereby  vested  or  limited,  from  holding  or  enjoying  the 
same,  according  to  the  Limitations  before  in  the  said 
Act  mentioned,  other  than  and  except  such  Leases  as 
the  said  Duke  and  Duchess  might  make  by  virtue  of 
the  Powers  thereinbefore  mentioned,  and  such  other 
Leases  as  Tenants  in  Tail  might  and  were  enabled  to 
make  by  virtue  of  the  Statute  made  in  the  32nd  year 
of  the  Reign  of  King  Hen.  VHI.  and  Grants  of  Lands  or 
Tenements  held  by  Copy  of  Court  Roll,  according  to 
the  Customs  of  the  respective   Manors  aforesaid ;  but 
all  such    Fines,    Recoveries,  Acts,  Assurances  and 
Conveyances,  other  than  such  Leases  and  Grants  by 
Copy  as  aforesaid,  should  be  and  were  thereby  de- 
clared and  enacted  to  be  void:  And  it  was  thereby 
further  enacted,  that  the  said  Act  should  be  adjudged^ 
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deemed  and  taken  in  all  Cases,  and  in-  all  Courts  and 
Places,  a  Public  Act ;  and  further  stating^that  her  said 
late  Majesty  was  graciously  pleased,  at  her  own  expense, 
to  erect  in  the  said  Park  of  Woodstock,  the  Mansion- 
House  of  Blenheim  \  and  to  make   or    lay  out  the 
Gardens  and  Grounds  thereof,  as  a  Monument  of  the 
glorious  Actions  of  the  said  Duke ;  and  further  stating, 
that  by  a  certain  other  Act  of  Parliament,  made  and 
passed  in  the  first  year   of  the   Reign   of  his  late 
Majesty  King  George  I.  intituled,  ''  An  Act  for  en- 
larging the  Fund  of  the  Governor  and  Company  of  the 
Bank  of  England,  rekting  tO' Exchequer  BillS|.  and  for 
settling  an  additional  Revenue  of  ido/)00  J.  per  aanum 
upon  his  Majesty  during  his  life,  for  the  service  of 
the  Civil  Government,  and  for  establishing  a  certain 
Fund  of  54,600  /.  per  annum,  in  order  to  raise  a  Sum  not 
exceeding  910,000/.  for  the  service,  by  sale  of  An- 
nuities, after  the  rate   of  six  per  cent,  per  annum, 
redeemable  by  parliament;  and  for  satisfying  an  Arrear 
for  Work  and   Materials  at  Blenheim,  incurred  whilst 
that  Building  was  carried  on  at  the  expense  of  her  late 
Majesty   Queen  Anne,   of  blessed  memory,   and  for 
other    purposes    therein    mentioned,    after  reciting, 
amongst  other  things,  the  Act  of  Parliament  wherein 
it  was  recited  that  her  Majesty  was  pleased,  at  her 
own  expense,  to  erect  the  House  of  Blenheim,  as  a 
Monument  of  the  glorious  Actions  of  the  said  Duke; 
and  ftirther  reciting,  that  the  building  of  the  House  of 
Blenheim,  and  making  the  Gardens  and  other  Conve- 
niencies  thereto  belonging,  were  beguii  and  carried  on 
accordingly,  at  the  expense  of  her  said  late  Majesty, 
until  the  Works  thereof  ceased ;  the  Chai^  of  which 
said  Building  and  Works,  so  far  as  the  same  were  car- 
ried on,    except  the  Debts  remaining  unsatisfied  to 
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Artificers  and  others,  was  borne  by  her  Majesty  out  of 
die  Revenues  which  were  appointed  for  the  uses  of  the 
Civil  Oovemment ;  and  reciting,  that  by  an  Act  of  Par- 
liament made  and  passed  in  the  12th  year  of  the  Reign 
of  her  said  late  ^Majesty,  she  was  enabled  to  raise 
500^000/.  on  the  Revenues  appointed  for  the  uses  of 
her  CivU  Government,  to  be  applied  for  or  towards  the 
payment  of  such  Debts  and  Arrears  owing  to  her 
Servants,  Tradesmen  and  others  as  were  therein  men- 
tioned; by  which  Act  it  was  provided  and  enacted, 
that  the  said  Sum  of  500,000  /.  should  be  applied  and 
disposed  in  aid  of  the  Revenues  or  Branches  which  were 
appointed  for  support  of  her  Majesty's  Household,  and 
of  the  honour  and  dignity  of  the  Crown,  for  or  towards 
the  paying  and  discharging  such  Arrears  and  Debts  as 
aforesaid ;  nevertheless,  for  the  clearing  of  any  doubt 
that  may  arise,  whether  the  Debts  which  incurred  and 
became  due  and  then  remained  unsatisfied  to  Artificers 
and  others  for  Work  performed  and  Materials  de- 
livered, for  or  upon  account  of  the  Building  and 
Works  aforesaid,  ought  to  be  paid  and  satisfied 
by  and  out  of  the  Arrears  of  her  said  Majesty's 
Revenues  due  at  the  time  of  her  Decease,  and  the 
Monies  then  remaining  of  the  Sum  by  the  last  above 
mentioned  Act  authorized  to  be  raised,  it  was  thereby 
declared,  that  all  Debts  which  were  actually  incurred 
and  grown  due  and  then  remained  unsatisfied  to 
Artificers  and  others  for  Work  performed  and  Materials 
delivered  for  or  upon  account  of  the  said  Building  and 
other  Works  at  Blenheim,  on  or  before  the  first  day  of 
June  in  the  year  of  our  Lord  1712,  when  her  Majesty 
first  caused  the  Payments  on  account  of  the  said 
.Buildings  to  be  stopped,  ought  to  be  and  the  same 
were  thereby  accordingly  directed  and  enacted  to  be 
paid  out  of  the  Monies  then  remaining  of  the  aforesaid 
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Sum  by  the  last  mentioned  Act  authorized  to  be  raised, 
and  out  of  the  Arrears  of  the  said  Revenues  granted  to 
her  Majesty,  for  the  uses  of  her  Civil  Government 
as  aforesaid,  due  at  the  time  of  her  demise,  in  such  and 
tfie  like  manner,  and  by  such  proportions  only  as  other 
her  Majesty's  Debts  were  or  ought  to  be  paid  and 
satisfied,  as  by  said  Acts  of  Parliament  and  Letters 
Patent,  (to  which  Plaintiffs  for  greater  certainty  crave 
leave  to  refer,)  when  produced  will  appear: — ^That  the 
said  Estates  so  settled  by  the  said  secondly  therein- 
before mentioned  Act  of  Parliament,  consisted,  amongst 
other  particulars,  of  the  Mansion-House  called  Blenheim  j 
and  of  the  Park  or  Parks  formerly  called  Woodstock 
Parky  but  how  most  usually  called  Blenheim  Park,  in 
which  the  said  House  was  situate,  and  which  was  very 
large  and  extensive,  and  also  the  Pleasure-Grounds 
belonging  to  the  said  House,  and  divers  Woods  and 
Plantations   adjoining  to  and  holden  with  the  said 
Mansion-House,  and  also  divers  other  Lands,  Tene- 
ments and  Hereditaments  holden  and  occupied  there- 
with, and  the  said  Park  or  Parks  and  Pleasure-Grouncfa 
had  been  and  then  were  laid  out  and  planted  with  great 
skill  and  taste,  and  in  the  most  ornamental  manner ; 
and  further  stating,  the  said  John  Duke  of  Marlborough 
and  Sarah  his  Wife,   and   Lady  Harriott  Godolphim, 
afterwards  Duchess  of  Marlborough,  departed  this  life 
without  Issue  Male,   and  the  said  Titles,   Honours, 
Dignities  and    Estates  have  become  and  then  were 
vested  in  the  Most  Noble  George  Duke  of  Marlborough, 
the  Father  of  the  Plaintiff  George  S^cer  Churchill,  who 
was  then,  under  the  Limitations  of  the  said  Act,  Tenant 
in  Possession  in  Tail  Male,  or  to  him  and  the  Heirs 
Male  of  his  Body,  of  all  and  singular  the  said  Mansion- 
House,  Park  or  Parks,  and  other  the  Estates  aforesaid, 
so  settled  as  aforesaid    and  further  stating,  that  the 
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Vl^intiS  George  Spencer  Churchill  was  the  eldest  Son  and 
Heir  Male  Apparent  of  the  Body  of  the  said  George  Duke 
of  Marlborough;  and  as  such,  upon  the  decease  of  the 
said  Duke,  would  be,  under  the  limitations  contained 
in  the  said  Letters  Patent  and  in  the  said  Act  of  Par- 
liament, Tenant  in  Possession  in  Tail  Male,  or  to  him 
and  the  Heirs  Male  of  his  Body,  of  the  said  Titles, 
Honours  and  Dignities^  and  consequently  of  the  said 
Mansion-House,  or  Parks .  or  Park,  and  other  the 
Estates  aforesaid;  and  further  stating,  that  the  said 
Anne  Countess  of  Sunderland  had  Issue,  Robert  Earl  of 
Sunderland,  who  died  without  Issue,  and  Charles,  late 
Duke  of  Marlborough,  her  second  Son ;  and  the  said 
Charles  Duke  of  Marlborough  died  in  1758,  leaving 
George  late  Duke  of  Marlborough  his  only  Son,  who  left 
Issue,  George  the  present  Duke  of  Marlborough,  and 
Caroline  late  Wife  of  Henry  Viscount  Cliffden,  who 
lately  died,  leaving  Plaintiff,  G.  T.  W.  A.  Ellis,  her 
eldest  Son,  who  as  one  of  the  Issue  and  lineal  Descend- 
ants of  John  Duke  of  Marlborough  was,  under  the  Limita* 
tions  aforesaid,  Tenant  in  Tail  Male,  or  to  him  and 
the  Heirs  Male  of  his  Body,  or  for  such  Estate  as  under 
the  Limitations  aforesaid  he  is  entitled  to  in  Remainder 
expectant  upon  the  determination  of  the  prior  Estates 
of  the  said  Honours,  Titles  and  Dignities,  and  conse- 
quently of  the  said  Mansion-House,  and  Park  or  Parks, 
and  other  the  Estates  aforesaid;  and  the  otlier  Descend- 
ants of  the*  said  John  Duke  of  Marlborough,  and  who 
were  and  might  be  entitled  to  Estate  and  Interest 
'  in  the  said  Estates  were  very  numerous,  and  the  said 
Plaintiffs  were  unable  to  discover  who  was  the  Person 
who,  under  the  Limitations  of  the  said  Act,  was  entitled 
to  the  next  Remainder  or  Estate  after  failure  of  the 
Issue  Male  of  the  said  George  Duke  of  Marlborough^ 
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nor  had  the  said  AUomey  General  been  informed 
thereof: — That  said  Defendant  had  lately  caused  or 
permitted  to  be  cut  down  severd  of  the  Trees  in  the 
said  Park  or  Parks,  and  the  Woods,  Plantations 
and  Grounds  adjoining  thereto,  which  were  o(  great 
ornament  to  tlie  said  Mansion-House,  Park  or  Parks^ 
Grounds  and  Estate,  or  which  otherwise  afforded 
shelter  to  the  ssud  Mansion  House,  and '  divers  Trees 
in  the  lines,  avenues,  ridings  and  clumps,  or  in  the  said 
Park  or  Parks  and  Grounds,  which  were  planted  for 
and  greatly  calculated  to  the  ornament  of  the  said  Park 
or  Parks  and  Grounds ;  and  he  had  also  caused  or  per- 
mitted tobe  cut  down  in  the  said  Parks  or  Park,  Plan- 
tations, Woods  and  Grounds,  divers  other'Trees  of  an 
improper  growth,  and  not  to  be  cut  for  Timber ;  and  in 
the  most  wasteful  manner,  to  the  great  impoverishment 
of  the  said  Estates,  and  to  the  disherison  of  the  Peti- 
tioner, the  said  George  Spencer  Churchill,  he  had  re- 
ceived considerable  Sums  of  Money  arising  from  the 
Sale  of  such  several  Trees  as  aforesaid ;  and  he  had 
also  contracted  with  divers  Persons  for  the  Sale  to  them 
of  large  quantities  of  Timber,  in  pursuance  of  which 
Contract,  he  the  said  Defendant,  or  the  Persons  with 
whom  he  had  so  contracted,  hadmarked  or  caused  to  be 
marked  for  cutting  down  a  great  number  of  Trees  in  the 
said  Park  or  Parks,  Plantations,  Woods  and  Grounds, 
which  were  highly  ornamental  to  the  said  Mansion- 
House,  and  Park  or  Parks,  and  Grounds,  and  s(»ne  of 
which  served  for  shelter  to  the  said  Mansion-House, 
and  several  of  which  stood  in  the  lines,  avenues,  rides 
and  clumps  of  and  in  the  said  Park  or  Parks,  Woods 
and  Grounds ;  and  he  the  said  Defendant  intended 
to  cause  or  permit  the  said  Trees  to  be  cut  down,  apd  to 
commit  other  acts  of  wanton  and  improvident  Waste, 
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to  the  destruction  or  great  impoveriahment  of  the  said 
Estate,  and  the  disherison  of  the  said  George  Spencer 
Churchill;  and  further  stating,  that  if  said  Defendant 
should  be  allowed  to  commit  such  Waste  as  aforesaid, 
not  only  would  Plaintiff,  and  all  other  Persons  who, 
under  the  Limitations  contained  in  the  said  Act  of  Par- 
liament, would  thereafter  become  entitled  to  the  said 
Estates,  be  deprived  in  a  great  measure  of  the  benefit 
intended  for  them  by  the  said  Act,  but  also  the  inten- 
tion of  the  Crown  and  of  the  Public,  as  expressed  in 
the  said  Letters  Patent  and  Act  of  Parliament,  would 
be  defeated ;  the  Plaintiff  therefore  submitted  that  such 
Proceedings  and  intended  Proceedings  of  said  Defen- 
dant did  and  would  amount  to  a  Fraud  on  the  said 
Letters  Patent  and  Act  of  Parliament,  and  therefore 
that  said  Defendant  ought  to  be  restrained  by  the 
Injunction  of  this  Court  from  such  Proceedings. 
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The  Prayer  of  the  Bill  was.  That  the  said  Defend- 
ant  mi^t  answer  the  Premises ;  and  that  an  Account 
might  be  taken,  by  and  under  the  direction  and  decree 
of  this  Court,  of  all  and  singular  the  Trees  which  had 
been  so  cut  down  or  felled  by  the  order  or  with  the 
permission  of  the  said  Defendant ;  and  of  the  Monies 
which  had  been  received  by  him,  or  by  any  Person  by 
his  order  or  for  his  use,  from  the  Sale  thereof;  and 
that  the  said  Defendant  might  be  decreed  to.  answer 
the  amount  of  such  Monies ;  and  that  such  Timber 
as  had  been  cut,  and  still  remained  in  and  about  the 
said  Park  or  Parks,  Woods,  Plantations  or  Grounds 
and  Estates,  might  be  sold  by  and  under  the  direction 
and  decree  of  this  Court;  and  that  the  amount  of  such 
Monies  as  aforesaid,  together  with  the  amount  of  the 
Monies  to  arise  from  or  by  such  Sale  as  last  aforesaid. 
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might  be  secured  and  invested  by  and  under  the  like 
Direction  and  Decree  for  the  benefit  of  the  Persons 
entitled  and  to  become  entitled  to  the  said  Estates  un- 
der the  limitations  aforesaid ;  and  that  the  said  De- 
fendant, his  Servants,  Agent  and  Workmen,  and  all 
Persons  with  whom  he  had  contracted  for  the  sale  of 
Trees  or  Timber,  their  respective  Servants,  Workmen 
and  Agents,  might  be  restrained,  by  the  Order  and  In- 
junction of  this  Court,  from  cutting  down  Timber  and 
other  Trees  growing  in  and  upon  the  said  Park  or 
Parks,  Woods,  Plantations,  Grounds  and  Estates, 
which  had  been  or  were  planted  or  growing  there  for 
the  protection  or  shelter  of  the  said  Mansion-House 
called  Blenheim,  or  for  the  ornament  of  the  said  Man- 
sion-House and  Estates,  and  which  grow  or  stand  in 
lines,  walks,  vistlus,  clumps  or  otherwise,  for  the  or- 
nament of  the  said  Mansion-House,  or  of  the  Gardens, 
Pleasure-Grounds  or  Parks,  and  other  Grounds  and 
Estates  thereunto  belonging;  and  also  from  cutting 
down  any  Timber  or  other  Trees  in  and  upon  the  said 
Park  or  Parks,  Plantations,  Woods,  Grounds  and  Es* 
tates,  except  at  reasonable  times,  and  in  a  husbandlike 
manner ;  and  from  cutting  Saplings  and  young  Trees, 
not  fit  to  be  cut  as  and  for  the  purposes  of  Timber,  in 
and  upon  the  said  Park  or  Parks,  Plantations,  Woods, 
Grounds  and  Estates ;  and  from  committing  any  other 
Waste,  Spoil  or  Destruction  in  and  upon  the  said  Man- 
sion^House,  Park  or  Parks,  Plantations,  Woods, 
Grounds  and  Estates. 


On  the  filing  of  the  Bill,  and  Affidavits  in  support  of 
the  same,  an  Injunction  was  granted  by  the  Lard" 
ChanuUor.     . 
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Mr-  Bell,  Mr.Heald,  Mr.  Wray,  and  Mr.  Hampson, 
in  support  of  the  Demurrer : — 

The  Act  of  the  3  and  4  Anne,  c.  6,  enables  the  Queen^ 
by  Letters  Patent,  to  grant  unto  the  Duke  of  itarSkh* 
rou^  and  hk  Heirs  and  Assigns  for  ever,  the  Honor 
and  Manor  of  Woodstock,  and  the  Hundred  of  Woottan^ 
and  also  certain  Manors  and  Lands  there  particularized, 
to  be  holden  of  her  Majesty,  her  Heirs  and  Successors 
in  free  and  common  Socage,  by  Fealty ;  and  rendering 
to  her  Majesty,  her  Heirs  and  Successors,  on  tiie  2d 
day  of  August  in  every  year  for  ever,  at  the  Castle  of 
Windsor,  one  Standard  or  Colours,  with  three  Flower 
de  Luces  painted  thereupon,  for  all  manner  of  Rents, 
Services,  Exactions  and  Demands  whatsoever. 
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By  the  2d  Act,  5  Atrne,  c.  3,  which  in  the  Preamble 
states  that  the  Queen  had,  by  Letters  Patent,  granted 
the  Lands  mentioned  in  the  first  Act  to  the  Duke  of 
Marlborough  and  his  Heirs,  afterwards  provides,  that  the 
Duke  shall  stand  seised  of  such  Lands  for  and  during  his 
natural  life,  without  impeachment  of  Waste ;  and  from 
and  after  hi^  Decease,  the  same  shall  be  and  remain 
unto,  and  be  held  and  enjoyed  by  Sarah  Duchess  of 
Marlborough,  Wife  of  the  said  Duke,  for  and  during  the 
term  of  her  natural  Life ;  and  ft<om  and  after  her  Decease, 
the  same  shall  be  and  remain  unto,  and  be  held  and  en* 
joyed  by  the  Heirs  Male  of  the  Body  of  the  said  Duke 
of  Marlborough ;  and  for  default  of  such  Issue,  then 
the  same  shall  be  and  remain  unto,  and  be  held  and  en- 
joyed by  all  and  every  the  Daughtera  of  the  said  Duke 
of  Marlborough,  and  the  HeirH  Male  of  fheir  respective 
Bodies  issuing,  and  all  others  severally  and  succe»> 
sively,  in  such  manner  as  the  Titles,  Honours  and  Dig- 
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nities  are  before  expressed  and  limited  to  go  and  be 
enjoyed. 

'  Afterwards. it  is  provided  by  the  Act,  that  the  Duke, 
and  after  his  Decease,  <  the  Dachess,  may  grant  Leases 
in  poBseMion  of  the  Lands  (except,  the  House  called 
Blenheim,  and  the  Park  of  Woodstock^  for  any  number 
of  Years  not  exceeding  twenty-one,  or  for  any  num- 
ber of  Years'detenninable  upon  one,  two  or  three  Lives, 
reserving  the  best  and  most  improved  Rent  that  could 
be  then  had  for  the  same,  without  taking  any  Fine  ; 
and  it  is  also  provided,  that  neither  the  Duke  or  the 
Heirs  Male  of  his  Body,  nor  any  of  the  Daughters  or 
the  Heirs  Male  of  their  Bodies,  or  any  other  Persons 
to  whom  the  Premises  should  come  or  descend  by. vir- 
tue of  the  aforesaid  Limitations,  should  have  Powers 
by  Fine  or  Recovery,  or  any.  other  other  Act,  8cc.  to 
bar  the  Estates. 


Tims,  by  the  first  Act,  the  Queen  was  enabled  to 
make  a  Grant  in  Fee  to  the  Duke  of  the  Lands,  which 
she  did ;  and  thereby  he  became  absolute  Owner  of  the 
Fee,  and  might  have  disposed  of  it  as  he  pleased.  By 
the  second  Act,  the  Duke,  at  the  instance  of  the 
Queen,  and  by  his  own  desire,  is  made  Tenant  for 
life  of  the  Land  previously  granted  in  Fee,  without 
impeachment  of  Waste,  with  a  Remainder  in  Tail,  the 
Lands  being  settled  by  this  Act  so  as  to  go  with  the 
Honours,  but  still  the  Reversion  remained  in  the  Duke 
under  the  Grant  made  to  him  in  Fee  by  the  Letters  Pa- 
tent This  Case,  therefore,  is  not  within  the  34  and  35 
Hen.  VIU.  c.  20,  which  only  applies  to  Tenancies  in  Tail 
granted  by  the  Crown,  as  to  which  the  Reversion  is 
in  the  Crown.  No  Reversion  being  in  the  Crown,  it 
does  not  appear  on  what  ground  the  Attorney  General 
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comes   here,  there  being  no  xight  of  the  <Crown  to 
protect. 

The  present  Duke  is  Tenant  in  Tail  under  this  second 
Act ;  and  the  Question  is^  Whether,  as  such;  he  h^  not  a 
rights  if  he  pleases,  to  cut  Timber  on  this  Estate^  or 
whether"  there  are  any  Words  in  the  Act  to  restrkin  him  ? 

When  the  Case  was  before  the  LarcUChancellor,  he 
granted  the  Injunction,  but  said  he  did  not  remember 
any  case  expressly  in  point. . 

By  the  Common-Law,  any  Tenant,  even  Tenant  for 
life  or  for  Years,-  might  commit  Waste,  except  in  three 
cases :  1 .  Guardian  in  Chivalry:  2.  Tenant  in  Dower : 
and  3.  Tenant  by  the  Curtesy.  Then  came  the  Statutes  of 
Marlbridge^^^  ffen.III.  0.23.  and  of  Gloucester^  6  Edw,  I. 
c.  5.  whereby  it  was  provided,  that  a  Writ  of  Waste 
should  lie  against  any  Farmer  or  others  that  held  Lands 
for  Life  or  for  Years.  The  Statute  of  Marlbridge  only 
gave  single  Damages ;  that  of  Gloucester^  treble,  and  a 
Forfeiture  of  the  Place  wasted.    • 

.  By  express  words,  a  Tenant  for  Life  might  be  made 
without  impeachment  of  Waste;  and  Courts  of  Law  held 
that  the  Tenant  for  Life  under  such  Words  mightdo  what^ 
Waste  \\e  pleased.  Upon  this,  Courts  of  Equity  inter- 
fered ;  and  on  the  ground  that  a  Tenant  for  Life  could 
not  have  been  intended  under  those  Words  to  have  a 
power  to  commit  destructive  Waste,  by  which  the 
Interests  of  those  in  Remainder  would  be  in  a  great 
measure  destroyed.  Lord  Bernard's  Case  (ft)  was 
not,  as  hath  been  supposed,  the  first  Case  in  which 
Courts  of  Equity  sq  interfered.  In  Abraham  v.  Bubb(c), , 

(fi)  I  Salk.  i6x  J  a  Yem.738.      (c)  2  Freem.  58* 
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Cate  tBO:  qacistitti  erase,  Whether  she  could  commit 
Eqtrifahfe  Waste.    No   authorityy   howeTer,  can  be 


tor-nMitia  to  preKfve  Con-* 
tj^f^t^fll^HQaind^,  the  life 
^tate  of  the  W4fe,  did  not 
merge, in  the  ^tate  Tail  in 
RemsuHBer   limited    to    her, 
and    that  having   had  only 
an  Estate  Tail  in  Remaindcry 
she  became  only  Tenant  in 
Tail  after,  &c.  in  Remainder^ 
(if,  indeed,  she  had  that  Estate 
at  all ;)  and  that  never  having 
been  Tenant  in  Tail  in  Posses- 
sion,  she,  if  Tenant  in  Tail 
after,  &c.  in  Remainder^  had 
lio  right  to  cut  Timber;  that 
right  only  attaching  to  a  Te- 
nant in  Tail,  after,  &c.  who  had 
before  been  Tenant  in  Tail  in 
Possession :  but  that  if  she  was 
to  be  considered  as  Tenant  in 
Tail  after,  &c.  in  Passessiony  she 
had  a  right  to  cut  Tiniber,  and 
apply  it  to  her  own  use.  It  is  re- 
markable, that  in  the  Argument 
of  tiie  Case  at  Low,  no  mention 
whatever  was  made  of  the  Es- 
tate limited  to  the  Trustees  to 
preserve,&c.  upon  wbich  Limi- 
tation the  Lord-Chancellor  laid 
so  much  stre8S,and  which  seems 
to  have  occasioned  the  princi- 
pal  difficulty    of  the    Case. 
Though  not  adverted  to  in  the 
Arjgument,  the  Judges  may, 
however,  have  taken  it  into 
their  consideration ;  but  whe- 


ther they  considered  her  as 
Tenant  in  Tail  after,  &c.  » 
Possession^  or  fin  Remainderf 
cannot  be  gathered  from  the 
Certificate ;    nor    on     what 
grounds,  there  being  contra- 
dictory doctrines,  they   held 
she    was    entitled    to    apply 
Timber  cut  to  her  own  use.  It 
would  be  trespassing  too  much 
on  the  Reader,  and  unsuitable 
perhaps  to  the  nature  of  this 
Work,  to  enter  into  an  elabo- 
rate consideration  of  theCases ; 
but  after  a  diligent  attention 
to  them,  it  appears  that  they 
fully  warrant  what  seems  to, 
have  been  the  opinion  of  the 
Lord-Chancellor.  It  may,  how- 
ever,  be  observed,   that  the 
right  of  a  Tenant  in  Tail  after, 
&c.  to  apply  Timber  she  cuts 
to  her  own  use,  so  expressly 
negatived   in    Harlackendfn'$ 
Case,  does  not  appear  to  be 
overruled  by  what  was  held  in 
Lewis  Bowles's  Case,  at  least, 
according  to  Lord  Cokt^s  Re- 
port ;  the  only  point  in  Har- 
lackenden*s  Case,  ther^  over- 
ruledySeemingto  be  theOpinion 
of  Chief  Justice    Wray,  and  ^ 
Mr.  Justice  Manwood^  in  Moj/lr  ^ 
Finch's  Case,  relating  to  the  , 
righto  of  Tenant  for  Life.     It  .^ 
is  true  that  Injunctions  have 
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adduced  to  show  that  a  Tenant  in  Tail  has  ever  been 
enjoined  from  cdminitting  equitable  Waate.  He  has  a 
clear  Common-Law  Right  to  commit  Waste ;  and  even 
tn  those  cases  where  an  Estate  Tail  is  granted  hj  the 
Crown,  and  the  Reyersioh  remains  in  the  Crown,  aa  to 
fThich  the  Statute  34  and  35  Henry  VIII^  c.  ao,  enacts, 
that  a  Recovery,  by  a  Tenant  in  Tail  of  Lands^  granted 
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been  granted  to  preyent  tM- 
UciouM  Waste  by  a  Tenant  in 
Tail  after,  &c;  and  this  ad- 
mits what  is  clear  Law,  that  she 
may  commit  Waste  that  is  not 
malicious ;  but  it  does  not  de- 
termine that  if  she  cut  Trees, 
•he  is  entitled  to  the  produce  of 
them.    The  being  dispunish- 
able of  Waste  does  not  prove 
she  is  entitled  to  Timber  cut. 
By  the   Common -Law,    the 
Clsuise,  *' without  impeachment 
'Of  Waste,'' only  exempted  aTe- 
naot  for  Life  from  the  penalty 
of  the   Statute,   but    did  not 
give  the  property  in  the  thing 
tinted.    Lewie  Bowles'^  Case, 
11   Co.  79,   first  determined 
that  he  had  the  property  -,  but 
it  does  not  therefore  follow, 
that  a  Tenant  in  Tail  after,  &c. 
may  not  be  in  the  same  situa- 
tion as  the  Tenant  for  Life, 
previous    to    Lewis   Bowles'^ 
Case ;  and  in  AbrahaUv,  Bubb^ 
9  Show.  69,  Lord-Chancellor 
JPiach  took  the  distinction  be- 
tween where  a  Man   is  not 
punishable    for    Waste,    and 
Vot.  III.  L 


where  he  may  commit  Waste. 
The  opinion,  however,  ex- 
pressed by  the  Lord-ChanceUory 
that  a  Tenant  in  Tail  after, 
&c.  is  not  only  entitled  to 
cut  Timber,  but  to  apply  the 
produce  as  her  own  property, 
seems  reasonable,  and  to  be 
warranted  according  to  Lewie 
Bowles*s  Case,  as  reported  in 
Roll ;  and  this  being  also 
the  opinion  of  the  Court  of 
King's  Bench  when  that  Case 
wttit  to  Law,  the  point  seems 
now  to  be  settled.  Every  diffi- 
culty might  have  vanished  if 
the  Judges  of  the  King's  Bench 
had  stated  the  Reasons  on  which 
they  founded  their  Certificate; 
but  for  want  of  knowing  the 
Principles  and  Authorities  on 
which  they  built  their  con- 
clusions, the  subject,  it  is  ap- 
prehended (except  so  far  as 
relates  to  the  right  of  Tenant 
in  Tail  after,  &c.  to  apply  the 
produce  of  Timber  tut  to  her 
own  use),  has  become  still 
more  involved  and  perplexed 
than  it  was  before.  * 
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for  public  Services,  shall  have  no  effect  (/),  still  the 
Tenant  in  Tail  may,  it  is  apprehended,  commit  Waste, 
that  Statute  not  having  limited  the  Powers  of  a  Te- 
nant in  Tail,  except  as  to  barring  the  Reversion  in  the 
Crown.  The  Acts  only  restrain  the  Duke  from  Aliena^ 
tion ;  in  all  other  respects  he  is  Tenant  in  Tail.  Tenants 
in  Special  Tail,  by  the  Common-Law,  had  a  Umited  Fee 
Simple,  and  when  Alienation  was  prevented  by  the 
Statute  De  Dams,  yet  there  was  not  any  change  in 
their  right  to  commit  Waste  (w). 


In  Lord  Glenorchy  v.  ^osville  (n),  Lord  Talbot  said, 
"  a  Tenant  in  Tail  may  commit  Waste  in  Houses,  as  well 
as  in  all  parts  of  the  Estate,  notwithstanding  any  re* 
straint  to  the  contrary ;  and  no  instance  can  be  shovm, 
where  a  Tenant  in  Tail  has  been  restrained  from  com- 
mitting Waste  by  the  Injunction  of  this  Court.''  He 
also  observed  that,  ''  an  Injunction  was  refused  in 
Mr.  SaviUe'B  Case,  of  Yorkshire,  who  being  an  Infant, 
and  Tenant  in  Tail  in  Possession,  and  in  a  very  bad 
state  of  health,  and  not  likely  to  live  to  full  age,  cnt 
down,  by  his  Guardian,  a  great  quantity  of  Timber 
just  before  his  Death,  to  a  very  great  Value ;  the  Rf- 
mainder-man  applied  here  for  an  Injunction  to  restrain 
him,  but  could  not  prevail." 

Is  the  Timber  on  this  Estate  to  remain  for  ever  un- 


(/)  By  the  ConunoD-LaWy  it 
seems,  independent  of  any  Sta- 
tutei  a  common  Recovery  had 
no  eflfect  on  a  Remainder  or 
Reversion  in  the  Crown.  See 
9  Roll.  Abr.aga,  4.  In  Grants 
by  the  Crown,  it  is  usual  to  re- 
serve a  Reversion,  whicl^  the 


Grantee  cannot  bar.  BrowHmg 
V.  WVi^A^,2  Bo8.&Pul.  25. 

(m)  Seen  Rep. 81, a. 

(n)  For.  16. S.C.MS,  hoi 
no  notice  taken  of  what  ww 
said  as  above,  respecting  Bfr. 
Saville't  Case. 
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alienable  ?  Such  a  congtruction  would  counteract  two 
well  known  principles  of  Law ;  one^  that  a  Tenant  in  Tail 
has  an  absolute  dominion  over  the  Estate ;  the  other,  that 
Property  ought  not  to  be  inalienable.  If  Timber  becomes 
unsightly  (o),  or  is  decaying  (p),  or  there  is  an  offensiye 


(o)  In  Lord  Mahan  v.  Lord 
Stanhope  f  before  thelate  Master 
of  the  Rolls  (Sir  Wm.  Grant), 
gth  March  1808,  MS.  where 
the  Bill,  amopgst  other  mat- 
ters, frayed  an  account  of  equi- 
table Waste  which  had  been 
committed,  and  an  Injunction 
against  further  Waste,  His 
Honor  said,  ^'  As  the  Court 
cannot  determine  what  is  orna- 
mental Timber,  it  being  merely 
a  matter  of  taste,  they  there- 
fore say,  that  what  was  planted 
for  Ornament,  must  be  consi- 
dered as  ornamental.  That  the 
Defendant  has  cut  down  some 
Trees  of  tbis  description  is  ap- 
parent, but  it  was  by  no  means 
clear  that  they  were  cut  down 
under  circumstances  which 
could  be  considered  Waste  in 
the  eye  of  this  Court.  For  if 
a  Tempest  had  produced  Gaps 
in  a  piece  of  ornamental  Plant- 
ing, by  which  unequal  and  dis- 
cordant breaks  and  divisions 
were  occasioned,  it  would  be 
going  too  far  to  hold,  that  cut- 
tii^  a  few  Trees  to  produce  an 
uniform  and  consistent,  instead 
pf  sn  unpleasant  sod  disjointed 
I 


appearance,    should 
strued  Waste/' 


be   con- 


{p)  In  Bewick  y.  Whitjeld, 
3  P.  Wms.,  where  a  Bill  was 
filed  by  a  Remainder-man, 
praying,  that  decaying  Timber 
might  be  cut  down,  it  was  held, 
by  Lord  Macclesfield,  that  with 
regard  to  Tunher  plaisify  decay-' 
ingy  it  is  for  the  benefit  of  the 
Persons  entitled  to  the  Inhe-r 
ritance,  that  it  should  be  cut 
down,  otherwise  it  would  be- 
come of  no  value,  but  this  shall 
be  done  with  the  approbatioa 
of  the  Master;  and  Trees 
though  decaying,  if  for  tbp 
defence  and  shelter  of  the 
House,  or  for  Ornament,  shall 
not  be  cut  down.  The  Decree 
was,  for  "  the  Master  to  inquire 
what  Timber  there  is  standing 
on  the  said  Estates,  that  is  in 
a  decaying  condition,  which  is 
neither  a  Shelter  or  Ornament 
to  the  Seat ;  and  that  such  de« 
caying  Timber,  as  the  Master 
shall  direct,  shall  be  cut  down 
from  ofi"  the  said  Estate,  and 
sold  by  such  Persons  as  he 
shall  appoint  for  that  purpose ; 
L9 
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Drain  or  a  Stable^  which  is  a  Nuisance,  is  the  Duke  to  bo 
prevented  from  removing  it  ?  Are  all  Tenants  in  Tail,  with 
the  Reversion  in  the  Crown,  to  be  in  this  condition?  Is 
the  Estate  to  be  incapable  of  Improvements  ?  Is*  it  to 
be  said,  that  if  all  the  Family  agree  to  cut  the  Timber, 
that  they  are  to  be  prevented  doing  so,  and  by  a  re- 
mote Heir  ?  The  case  of  the  Countess  of  Shretosbury  ▼. 
Earl  of  Shrewsbury  (/>),  does  not  apply ;  the  Question 
there  was.  Whether,  on  paying  off  an  Incumbrance,  he 
should  be  considered  as  a  Tenant  for  Life,  as  to  the 
paying  off  the  Incumbrance,  or  Tenant  in  Tail,  the  Re- 
version of  the  Estate  being  expressly  reserved  to  the 
Crown;  that  was  only  a  question  of  intention \  and 
though  in  paying  off  that  Incumbrance,  he  was  con- 
sidered as  acting  with  the  views  of  a  Tenant  for  Life, 
the  Estate  being  inaUenable,  yet  that  is  not  a  De- 
cision, that  to  all  purposes  he  was  to  be  considered 
as  a  Tenant  for  Life.  There  is  nothing  in  the  Act  ex- 
pressly restraining  the  Duke  from  cutting  ornamental 
Timber ;  an  alienation  of  the  Estate  is  all  that  is  re- 
strained ;  he  is  left  with  all  the  Rights  of  a  Tenant  in 
Tail.    It  will  be  said,  perhaps,  that  the  Duke  may  cut 


and  out  of  the  Money  arising 
by  the  sale  of  such  Timber, 
the  Costs  of  all  Parties  to  this 
Suit  (to  be  taxed  by  the  said 
Master)  are  to  be  first  paid; 
and  the  residue  of  the  said 
Money  is  to  be  put  out  at  In« 
terest  on  Government  or  oCher 
Security,  in  the  names  of  Trus- 
tees, to  be  approved  of  by  the 
said  Master^  for  the  benefit 
of  the  said  Plaintiff,   Robert 


Bewick^  tbe  Infant,  to  be  paid 
him  wben  he  comes  of  age; 
and  the  Trustees  are  to  declare 
the  Trust  of  the  said  Money, 
and  all  Parties  are  at  liberty  to 
apply  to  this  Court  from  time 
to  time,  as  there  shall  be  oc- 
casion, for  further  directions." 
Reg.  Lib.  1 733,  fol.  5 1 2.  See 
3  P.  Wms.  a68,  n.  a. 

(p)  3  Bro.  aC,  190.  S.C. 
I  Ves.jun.  997. 
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limber  so  as  to  improve  the  Estate ;  but  that  would 
be  to  introduce  a  new  doctrine  as  to  Waste;  the 
doctrine  of  the  Court,  where  it  has  interfered  to  pre- 
vent •  equitable  Waste,  has  been,  that  Trees  planted 
for  Ornament,  however  bad  the  Taste,  must  be  pre- 
served (9).  It  is  fit  we  should  adhere  to  the  old  course 
of  Law ;  by  departing  from  it  we  may  see  what  we 
shall  gain,  but  not  what  we  shall  lose. 
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The  Soliciior'General,  and  Mr.  Sidebottom,  contra  :— 
The  Question  in  this  case  is  of  great  importance,  not 
only  to  the  Individuals  concerned,  but  to  the  Public. 
The  Question  is.  Whether  the  present,  or  any  future 
•  Duke  of  Marlborough,  C9di  destroy  Property  which  was. 
given  as  a  perpetual  Monument  of  British  gratitude  for 
the  then  unparalleled  Services  of  the  first  Duke  ?  The 
Demurrer  must  be  taken  to  admit,  that  the  Duke  has  cut 
down,  and  intends  to  cut  down.  Timber  planted  for  Shel- 
ter and  Ornament.  We  do  not  insist,  that  he  ought  to  be . 
prevented  cutting  down  any  Timber,  but  only  such  as 
was  planted  for  Shelter  and  Ornament.  The  Crown  has  a 
right  to  interfere.  The  same  principle,  which  is  to  war* 
rant  the  cutting  down  of  ornamental  Timber,  would 
justify  the  demolition  of  the  House.  The  Estate  emana- 
ted from  the  Crown ;  it  was  given  for  public  Services,^ 
and  on  public  grounds ;  and  it  is  interested  in  seeing 
the  Gift  is  not  abused.    If  the  two  Act6,.the  Act  of  the 


(^)  In  — -v.Cc;>p/fy,  1806, 
MS.,  where  the  Defendant 
by  his  Answer  stated,  he  had 
cut  down  Trees  for  the  im- 
provement of  the  Estate,  Lord 
Erskin^  granted  aa  lojunction 


against  cutting  down  oma* 
mental  Timber,  and.  Trees 
planted  in  the  situations  of 
others  cut  down,  but  withoui 
prejttdice  to  the  thudng  ef 
Trees  for  the  sake  of  ornament* 


L  L  3 


5^6 


Attoeney 

GSKBRAL 

and  otherBi 

V. 

Duke  of 
Mabl* 

BOROUGH* 


CASES    IN   CHANCERY. 

3  and  4  Anne,  c.  6,  and  the  Act  of  the  5  Anne,  c.  3,  ar€ 
to  be  taken  together,  it  must  be  considered  as  an  Estate 
settled  by  the  Crown,  the  Reversion  of  which  is  in  the 
Crown.  Even  where  there  is  no  Reversion  in  the 
Crown,  as  in  the  case  of  a  Bishopric,  the  Attorney 
Qeneral,  on  behalf  of  the  Crown,  may  interfere  to  pre- 
vent the  Bishop  from  comnutting  Waste  (9).  Suppose 
collusion  between  all  the  Parties  interested  in  this 
Estate,  might  not  the  Crown  interfere  to  protect 
it}  The  Plaintiff,  the  Marquis  of  Blmdfwd,  is  the 
next  in  succession ;  Mr.  Welbore  Ellis  Agar,  it  is  true, 
has  a  more  remote  Interest;  but  they  are  entitled 
(certainly  the  Marquis  is  entitled)  to  file  such  a  Bill 
as  this. 


This  Estate  was  originally  granted  to  the  Duke  of 
Marlbor(n^h  in  Fee,  but  afterwurds  it  was  thought  pro- 
per that  the  Estate  should  always  accompany  the  Title, 
and  for  that  purpose  the  5  Anne,  c  3,  was  passed. 
It  in  an  Estate  peculiarly  limited  by  Parliament,  and 
cannot,  strictly  speaking,  be  termed  an  Estate  Tail  (r). 
There  is  no  power  to  alienate.  The  Act  enaUes  die 
Duke  to  grant  Leases  for  twenty-one  Years,  or  three 
lives,  which  was  an  unnecessary  Provision  if  he  was 
to  take  an  Estate  Tail,  fdr  to  such  an  Estate  such  a 
Power  is  incident  by  Law.  When  an  Estate  Tail  is 
granted,  with  a  Reversion  in  the  Crown,  still  the  Te- 
nant in  Tail  is  entitled  to  make  such  Leases.    The 


(g)  Knight  v.  Moseley^ 
Ambler  176. 

(r)  Vid.  the  Princess  Case, 
[8  Co.  1 .]  "  Where  it  appeareth 
that  an  Act  of  Parliament  may 


limit  an  Inheritance  of  Lands 
or  Tenements,  otherwise  than 
Common-Law  would  do,  and 
create  a  new  Estate  of  Inhe- 
ritance/'   Co.  Litt  Q?  a. 
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Legislature  cofuld  not,  therefore,  have  supposed  that 
they  were  settling  an  Estate  Tail  on  the  Duke.  If  it 
is  to  be  considered  as  an  Estate  Tail,  with  all  its 
legal  incidents,  except  that  of  Alienation,  it  will  follow 
as  a  consequence  that  the  Wife  of  the  Duke  will  be 
dowable,  and  the  next  Dake  might  only  take  two- 
thirds  of  the  Estate,  for  the  Act  provides  only  against 
Acts  of  the  Patty ^  but  Dower  is  by  Act  of  Law.  So, 
if  the  Title  tod  Estates  descended  to  a  Daughter,  her 
Husband  might  be  Tenant  by  the  Curtesy ;  and  if  the 
Title  and  Estates  descended  to  a  Daughter,  and  the 
Daughter  left  four  Daughters  only,  the  Estate  must  go 
to  them  in  Coparcenary,  although  the  Title  would  go 
to  the  Eldest.  None  of  these  circumstances  can  take 
place  under  the  Settlement  by  these  Acts.  It  is  plain, 
therefore,  that  Parliament  did  not  mean  to  settle  an 
Bstate  Tail.  Parliament  may  and  has  here  created  a  new 
Estate ;  it  is  a  Statutory  Estate  of  a  peculiar  nature,  not 
aB  Estate  Tail ;  it  resembles  more  a  Tenancy  for  Life 
without  impeachment  of  Waste.  Suppose,  however, 
for  the  sake  of  argument,  that  this  Estate  is  properly 
termed  an  Estate  Tail,  or  a  qualified  Estate  Tail ;  still 
there  being  an  express  Clause  to  prevent  Alienation, 
it  is  a  Case  in  which,  according  to  the  principle  upon 
which  other  cases  have  been  decided,  this  Court  will 
interfere  to  prevent  the  destruction  of  ornamental  Timber 
and  of  the  House. 
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What  the  Common-Law  doctrine  is  as  to  Waste,  is 
scarcely  necessary  to  be  considered,  since  this  is  an 
application  founded  upon  the  equitable  doctrines  of  this 
Court.  By  the  Common«Law,  a  Tenant  in  Tail  after 
possibility,  8cc.  might  have  conmiitted  what  Waste  be 
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pleased;  but  Lord^  Hardwkhe,  in  Aston  v.  Aston  (s), 
menlions  AbraheU  and  Bubb  (Jt),  and  classing  it  with 
tike  case  of  Tenant  for  Life  without  impeachment  of 
Waste,  observes  that,  **  extravagant  and  humoursome 
Waste/'  was  in  that  case  restrained.  He  mentions 
also  Williams  v.  Day  {u\  where  Lord  Nottingham 
declares  he  would  stop  the  pulling  down  Houses  in  the 
Case  of  Tenant  in  Tail  apres  possibility,  8cc. ;  which 
Lord  Hardtoicke  observes,  is  carrying  it  a  good  way. 
There  is  a  subsequent  Case,  Anon,  (x),  where  the  Master 
of  the  Rolls  granted  such  an  Injunction.  In  Garth  v. 
Cotton  also,  Lord  Hardtoicke  cites  as  Law,  the  determi- 
nation in  Abrahall  and  Bubb  (y).  A  Tenant  for  life 
without  impeachment  of  Waste,  and  a  Tenant  in  Tail 
after,  8cc.  are  both  put  in  the  same  class,  with  respect 
to  relief  in  Equity  against  Waste,  and  why  ?  because 
each  has  a  limited  Estate ;  each  is  without  a  power  of 
Alienation ;  and  it  is  unreasonable  and  against  consci- 
ence,  that  they  should  destroy  the  Estate,  and  exercise  • 
an  absolute  power  as  if  they  were,  or  could  become, 
owners  in  Fee  iz).  In  CooA:e  v.  Wirford  (a),  on  a  Mo- 
tion to  stay  a  Jointress,  Tenant  in  Tail  after  possibility, 
&C*  from  committing  Waste ;  the  Court  held,  that 
she  bebg  a  Jointress,  within  the  11th  Hen.  VII.  ought 
to  be  restrained,  being  part  of  the  Inheritance^  which 


(#)  1  Ves.  p.  265. 

(0  2  Freem.  53.  S.  C.  s 
Sbow.6g.  3  £q.  Abr.  757. 

(«)  fi  Ch.Ca6.38. 

(x)  a  Freem.  278. 

(y)  a  Dick.  209. 

(s)  One  who  is  or  may  be- 
come Owner  in  Fee  of  the  Es- 
tate, has  powerful  reasons  of 


seif-interesty  not  to  destroy  the 
Estate  bj  improper  Waste;  not 
so,  one  who  has  a  limited  In- 
terest. 

(a)  1  Eq.  Cas.  Abr.    This 

.  seems  to  be  the  Case  which  is 

afterwards  mentioned  in  the 

same  Book,  p.  400,  under  the 

Name  of  Cooke  and  Wkahfy 
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bj  the  Statute,  she  is  restrained  from  alleBiag,  aftd' 
therefore  granted  an  Injunction  against  wi^fiU  Waste. 
In  Williams  v.  Williams  (^b),  it  is  staled  arguendo^  in 
support  of  the  Demurrer,  that  this  Case'  of  Cooke  y/ 
Winford  is  not  to  be  found  in  the  Registrar^B  Book, 
probably  because,  as  it  appears  on  a  search  since  made, 
the  real  Title  of  the  Cause  was  Cookes  v.  Whateley,  alias 


which  is  a  more  correct  State- 
ment of  the  Case.  The  first 
Statement  is,  that  an  Injunc- 
tion was  granted  generally 
against  ''  wilful  Waste ;"  and 
in  the  second  Statement,  that 
the  Injunction  was  against 
''  wiliiil  Waste  in  the  site  of 
the  House,  and  pulling  down 
Houses." 

The  only  account  which 
appears  in  the  Registrar's 
Office,  of  the  Order  made  in 
this  Case,  is  in  the  Minute 
Book.  The  following  is  a 
Copy  of  the  Minutes. 
"Jotw,  5  Feb.  1701. 

Lord  Keeper^  Sir  WiUiam 
ChUdy  Mr.  Gery,  Mr.  Rogers. 

Sir  Thomas  Poteis  prays  an 
Injunction  to  stay  Waistes. 
An  Affidavit  read. 
Vernon  p'  Questioner. 

Dobbins  p'  Defendant.— We 
are  in  Tenant  in  Tail  after 
possibility  of  Issue  extinct, 
and  it  hath  been  adjudged  in 
this  Court  that  they  could  not 
btf  constrayned. 


It  Hen.  VIL 

Pooley  p'  Defendant—- Wsf 
are  Tenant  in  Tail  after  possi- 
bility 6cc.  and  they  would  have 
this  Court  doe  what  they  re- 
fused to  doe. 

Wright  for  Defendant* 

Sir  Thomas  Poms  p'  Ques- 
tioners—Doe hope  this  Conrt 
will  interpose,  that  they  shall 
not  commit  Waiste,  and  that 
this  Cause  shall  be  heard 

Vernon^  the  Question  doth 
not  come  up  to  the  Precedents 
cited  by  the  Defendant. 

The  Articles  read. 
Cur. — Take  an  Injunction  to 
stay  any  willfull  Waistes  in 
defacing  the  scite  of  the  Man- 
sion-House,  but  noe  other 
Injunction.  ' 

Cur. — ^Take  an  Injunction  to 
stay  any  willfull  Waistes  in  ajuy  : 
of  the  Houses." 

{J>)  i5Ves.  419.  seep.4Si. 
The  same  objection  was  made 
to  this  Case,  when  it  was  ar- 
gued in  the  Court  of  K.  B.  See 
iii£sst,ai3,si8. 
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Wmford.  The  Msnutesofihe  Order  have  been  found|  and 
it  appears  an  Injunction  was  granted,  to  restrain  wilful 
Waste  in  the  Houses.  The  Case  of  the  Countess  of 
Shrewsbury  v.  Earl  of  Shrewsbury  (c),  which  was  cited 
when  the  Lord-Chancellor  granted  the  present  lafunc- 
tion,  and  which  his  Lordship  thought  analogous  in  prin- 
ciple,  has  a  material  bearing  upon  the  present  Question. 
It  is  a  Rule,  that  if  a  Tenant  in  Fee  or  in  Tail  pays  off 
an  Incumbrance,  it  is  presumed  the  Estate  was  meant 
to  be  discharged ;  but  if  a  Tenant  for  life  pays  off  an 
Incumbrance,  the  presumption  is  otherwise,  and  the 
ontts  lays  upon  them,  who  contend  the  Estate  was 
meant  to  be  discharged,  to  show  that  it  was  so  meant. 
But  in  the  Case  alluded  to,  as  Lord  Shrewsbury  wa« 
Tenant  in  Tail  by  Grant  from  the  Crown,  but  expressly 
restrained  from  alienation,  Lord  Thurlow  thought  he 
ought  to  apply  the  same  Rule  to  a  Tenant  in  T^il  so 
restricted,  paying  off  an  Incumbrance,  as  was  applied 
to  a  Tenant  for  Life.  So,  in  Robinson  v.  litton  (d), 
an  Infant  Tenant  in  Tail,  was,  at  the  instance  of  Con- 
tingent Remainder-Men,  enjoined  from  cutting  down 
Timber.  The  legal  restraint  there,  owing  to  Infancy, 
was  thought  to  afford  a  sufficient  ground  to  interpose 
by  Injunction,  on  behalf  of  those  in  Remainder!  It 
has  been  said,  that  if  Timber  planted  for  ornament 
cannot  be  cut,  it.  must  stand  for  ever ;  but  what  is  the 
consequence  if  it  may  be  cut  ?  The  Estate  might  be 
laid  Waste,  the  House  destroyed,  and  this  great  national 
Monument  of  British  Valour,  and  British  Gratitude, 
annihilated ! 


(c)  3Brc>.C.C.Ve8.is.  1  Vez.  526.  and  reported  a 

(<0  Mentioned  arguendo  in     Atk.  809. 
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The  Vicx-Chancblloe  : — 
This  is  a  Case  of  very  ccHssiderable  importancei  not 
only  from  the  very  high  degree  of  interest  which  must 
necessarily  attach  to  the  Case  in  itself,  but  because  its 
Decision  involves  some  of  those  principles  upon  which 
a  very  important  branch  of  the  Jurisdiction  of  this 
Court  depends. 

iHis  Honor  here  stated  the  Substance  of  the  Infor- 
mation and  Bill,  and  of  the  Demurrer.] 

It  is  admitted,  by  the  Counsel  who  support  this 
Information,  that  the  Defendant,  the  Duke  of  Marl^ 
borough,  has,  as  incident  to  his  Estate,  a  right  to  out 
down  all  Tnnber  other  than  Timber  planted  for  orna- 
ment or  shelter ;  but  it  is  contended,  that  under  the 
special  provisions  of  the  sOiArme,  c.3,  the  Duke  has  not 
an  Estate  Tail,  and  is  for  that  reason  within  the  prin* 
ciple  of  those  Cases  in  which  Courts  of  Eqtdty  interfere 
to  restrain  the  cutting  of  Timber  planted  for  ornament 
or  shelter ;  or  that,  if  the  Duke  of  Marlborough  can  be 
considered  as  having  an  Estate  Tail,  yet  being  re- 
strained by  the  provisions  of  the  Statute  from  defeating 
the  succession  of  those  to  whom  the  Estate  is  limited 
after  him,  and  the  Reversion  being  in  the  Crown,  he  is 
therefore  within  the  same  principle  of  equitable  re- 
straint as  to  the  cutting  of  Timber  planted  for  ornament 
or  shelter. 
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That  an  ordinary  Tenant  in  Tail  may,  at  his  pleasure, 
cut  down  all  Timber  for  whatever  purposes  planted, 
admits  of  no  question,  and  it  is  hardly  necessary  to 
advert  to  the  origin  of  that  particular  species  of  Tenure. 
It  grew  out  of  the  ancient  Conveyances  to  a  Man,  and 
to  the  Heirs  of  his  Body.    Under  such  a  Cooveyance, 
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it  was  held  at  Common-Law,  that  until  Issue  bom,  he 
had  not  the  absolute  Property  in  the  Estate,  it  being 
limited  by  the  Grant,  not  to  his  general  Heir,  but  to  the 
Heirs  of  his  Body;  but  that  the  moment  Issue  was 
bom,  the  Condition  being  performed,  the  Estate  be- 
came absolutely  his  Property,  and  he  could  dispose  of 
it  in  the  same  manner  as  if  he  had  held  it  in  Fee* 
Simple.  The  Legislature,  however,  thought  fit  to  inter- 
fere, and  by  the  Statute  of  Westminster^  the  second, 
(commonly  called  the  Statute  De  Donis^  13  Edward  I. 
c.  1 .)  it  was  declared,  that  the  Will  of  the  Donor  or 
Grantor  should  be  observed,  and  that  an.  Estate  so 
granted  to  a  Man  arid  the  Heirs  of  his  Body,  should 
"descend  to  the  Issue,  and  that  he  should  not  have 
power  to  alienate  the  Estate.  In  the  construction  of 
that  Act  of  Parliament,  it  was  held,  that  a  Tenant  in 
Tail  remained  with  the  same  unqualified  and  absolute 
Ownership  of  his  Estate,  as  he  had  before  that  Statute, 
with  the  single  exception  of  the  restramt  on  Alienation. 
Jn  that  restraint  of  Alienation  was  included.  Alienation 
-l^  Lease ;  Leases  being  considered,  according  to  the 
constraction  of  that  Statute,  as  partial  Alienations ;  but 
by  the  subsequent  Statute  of  the  32  Hen.  VIII.  c.  &8,  a 
tenant  in  Tail  is  permitted  to  make  certain  Leases  men- 
tioned in  that  Statute.  With  the  exception,  therefore, 
of  Alienation  including  Leases,  unless  according  to  the . 
Statute,  a  Tenant  in  Tail  is  at  this  day  to  be  considered 
as  much  the  absolute  Owner  of  the  Estate  as  a  Tenant 
in  Fee  Simple,  and  as  such,  may  do  what  he  pleases 
with  the  Buildings  and  Timber  on  the  Estate.  Such 
being  the  Law,  it  is  to  be  considered  what  this  Act  of. 
Parliament  has  done  in  settling  this  Estate  upon  the 
Issue  of  the  first  Duke  of  Marlborough,  Has  this 
Statute    conferred  upon  the  Members  of  this  noble 
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Family,  from  time  to  time  as  Ihey  succeed  to  the  pos- 
session of  this  Property,  that  Estate  which  by  the  Law 
of  the  Country  is  called  an  Estate  Tail,  subject  to  quali- 
fication ?  or,  has  it  given  to  the  successive  Possessors 
of  this  Property,  some  peculiar  and  anomalous  Estate 
before  unknown  to  the  Law  ?  The  Act  recites  the  for* 
mer  Grant  of  the  Estate  to  the  Duke*  in  Fee^  and  the 
quality  of  his  Interest  in  his  Digmties.  It  then  states 
the  intention  of  the  Legislaturei  on  account  of  his 
eminent  Services,  to  confer  upon  his  Family,  that  is, 
upon  his  Issue  of  all  Descriptions,  the  same  Honours. 
The  Statute  then  proceeds  to  declare  the  limitation  of 
the  Peerage.  The  Duke,  it  seems,  had  three  Daughters : 
the  Eldest  was  married  to  the  Son  and  Heir  of  Lord 
GodolpUnf  the  Second  to  the  Earl  of  Sunderland,  and 
the  Third  to  the  Earl  of  Bridgwater.  The  Act  of  Pai^ 
liament  takes  up  the  Succession  according  to  the 
Seniority.  It  begins  with  Lady  Harriott  GodolpUn, 
and  setties  the  Honours  and  Dignities  upon  the  Heirs 
Male  of  her  Body;  and  failing  the  Heirs  Male  of  Lady 
Godolpkin,  it  settles  them  upon  Lady  Sunderland,  and 
the  Heirs  Male  of  her  Body ;  and  on  failure  of  her  Heirs 
Male,  the  Honours  and  Dignities  are  settied  upon  Lad^ 
Bridgwater,  and  the  Heirs  Male  of  her  Body ;  and 
then  upon  Lady  Mary  Montagu,  her  youngest  Daugh- 
ter, and  the  Heirs  Male  of  her  Body.  Failing  all  these 
Heirs  Male,  it  then  proceeds  to  settie  the  Honours  and 
Dignities  upon  Lady  Godolphin,  and  her  first  and  other 
Daughters,  and  the  Heirs  Male  of  their  Bodies,  and  so 
as  to  the  other  Daughters ;  and  the  Act  ultimately  pro- 
vides that  the  Honours  and  Dignities  shall  remain  in 
the  Issne  of  the  Duke  so  long  as  any  such  Issue,  Male 
or  Female,  shall  continue.  And  having  then  concluded 
the  Limitations   with   respect  to    tiie  Honours  and 
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Dignities,  it  proceeds  to  deal  with  the  Estate ;  *'  to 
the  intent  that  the  Estate  so  granted  shaD  always  go 
along  and  be  enjoyed  with  the  Titles,  Honours  and 
Dignities  as  aforesaid,  as  thereinafter  is  mentioned:'' 
and  it  is  enacted,  that  the  said  Duke  of  Marlborough 
shall  stand  and  be  seised  of  all  the  said  Honor, 
Manor  and  Park  'of  Woodstock,  and  the  Manor-House 
and  Premises  granted  by  the  said  last-mentioned  Letters 
Patent,  during  his  life,  without  impeachment  of  Waste. 
And  it  is  further  enacted,  that  from  and  after  his  De- 
cease, the  same  shall  be  and  remain  upon,  and  be 
held  and  enjoyed  by  Sarah  Duchess  of  Marlborou^, 
Wife  of  the  said  Duke,  for  and  during  the  term  of  her 
natural  Life  ;  and  from  and  after  her  Decease,  the  same 
shall  be  and  remain  upon,  and  be  held  and  enjoyed 
by  the  Heirs  Male  of  the  Body  of  the  said  Duke  of 
Marlborough  begotten ;  and  for  default  of  such  Issue, 
that  then  the  same  shall  be  and  remain  upon,  and  be 
held  and  enjoyed  by  all  and  every  of  the  Daughters  of 
the  said  Duke  of  Marlborough,  and  the  Heirs  Male  of 
their  respective  Bodies  issuing,  and  all  others  severally 
and  successively,  in  such  manner  as  the  said  Titles, 
Honours  and  Dignities  aforesaid,  are  thereinbefore 
expressed  and  limited  to  be  taken  and  be  enjoyed. 
The  effect  of  the  Act  of  Parliament  is,  therefore,  the 
same  as  if  it  had  proceeded  to  repeat  here,  with  regard 
to  the  Estate,  those  same  Limitations  which  had  been 
previously  declared  with  respect  to  the  Honours  and 
Dignities.  Tlie  present  Duke  of  Marlborough  is  now 
in  possession  of  Uiis  Property  under  the  Limitation  to 
die  Heirs  Male  of  the  Body  of  Lady  Sunderland,  who 
was  the  second  Daughter ;  for  we  know  historically 
that  Lady  Harriott  Godolphin  died  without  Issue  in 
the  Ufe^time  of  her  Father.     The  Question  is,  what 
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10  the  Estate  which  that  Limitation,  by  the  Law  of  Eng«- 
land  and  .this  particular  Law,  confers  upon  the  Buke 
of  Marlborough,  The  Legislature  must  be  held  to 
have  intended,  where  there  is  no  expression  to  the 
contrary,  to  use  legal  terms  in  a  legal  sense.  This  Limi- 
tation, simply  stated,  is  a  mere  Estate  Tail  descendible 
to  the  Heirs  Male  of  the  Body.  If  the  Act  of  Parlia^- 
ment  had  stopped  here,  then  this  would  be  the  common 
case  of  a  Tenant  in  Tail,  who  has  by  Law  the  absolute 
property  in  the  Timber ;  the  absolute  property  in  the 
House ;  and  who  may  at  his  pleasure  pull  down  every 
brick  he  finds  upon  the  Estate,  and  destroy  every  sapling 
that  grows  upon  it :  that  is  the  necessary  consequence 
of  the  Estate  which  would  be  conferred  by  these  words. 
The  Court  cannot  act  upon  what  was  fit  to  be  conferred^ 
but  *mu8t  look  at  what  the  Legislature  has  conferred 
upon  the  Duke.  But  then  the  Act  of  Parliament, 
continues  thus :  ''  Provided  always,  and  be  it  further 
'IBnacted  by  the  Authority  aforesaid,  that  neither  the 
said  Duke  of  Marlborough  or  the  Heirs  Male  of  his 
Body,  nor  any  of  his  Daughters  or  the  Heirs  Male  of 
their  Body,  or  any  other  Person  to  whom  the  Premises 
shall  come  or  descend  by  virtue  of  the  Limitation  afore- 
said, shall  have  any  power,  by  Fine  or  Recovery,  or  any 
other  act,  assurance,  or  conveyance  in  the  Law,  to 
hinder,  bar  or  disinherit  any  the  Person  or  Persons  to  or 
upon  whom  the  said  Manots,  House,  Land,  Tenement, 
Hereditaments  or  Premises  are  hereby  vested  or  limitedt 
from  holding  or  enjoying  the  same,  according  to  the 
Limitations  before  in  this  Act  mentioned/'  In  the  first 
place  it  is  to  be  observed,  tiiat  this  is  an  express  •d*^ 
mission  by  the  Legislature,  that  the  Estate  conferrad 
upon  the  Issue  of  Ae  Duke  of  Marlboro^hf  by  the 
previous  Limitations,  was  an  Estate  capable  of  betng 
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barred  by  Fine  or  Recovery,  or  in  other  words,  was  aa 
'Estate  Tail,  to  which  alone,  the  bar  by  Fine  or  JKecovery 
kapplicahle;' and  this  provision  is^  thereforei  nothing 
mcfte  ihtin  a  declaration  on  the  part  of  the  Legislature, 
^diat  the  Estate  Tail,  given  to  the  Issue  of  the  Duke  of 
MArlbmvHgk,  should,  iti  tins  respect,  lose  one  of  the 
faoidtfnts  whfoh  belong  to  it  by  the  principles  of  Law, 
namely,  the  power  of  barring  the  Entail  by  Fine  or 
Recoveiy;  and  necessarily,  therefore,  leaving  every  Te- 
aant  in  Tatt  in  possession,  with  everyother  legal  incident 
which  belongs  to  the  nature  of  his  Estate,  and,  conse- 
^nendy,  leaving  him  as  much  the  absolute  Owner  of  the 
Timber  and  Buildings  on  the  Estate,  aa  if  he  were 
Tenant  in  Fee«Simple.  It  has  been  argued,  that  this  is 
not  to  be  considered  as  an  Estate  Tail ;  because,  being 
inseparaUy  aimezed  to  the  Honours  and  Dignities,  which' 
are  limited  to  the  eldest  Daughters,  the  Estate  will 
descend,  not  as  an  Estate  Tail  does  at  Common  Law, 
to  all  the  Daughters,  but  to  the  elder  Daughter  singly. 
If  this  be  the  effect  of  the  Statute,  thcfn  it  nnist  be 
admitted,  that  another  qualification  is  here  introduced 
to  the  legal  incidents  of  an  Estate  Tail,  leaving  still  to 
thai  Eatate  all  those  legal  incidents  which  are  Mt 
temched  by  the  Statute.  The  same  observation  applies 
to  t^  argmaent,  that  the  Wife  of  a  Duke  of  Martbo- 
ro^g/k  wQuld  not»  like  the  Wife  of  an  ordinal  y  Tenant 
in  Tail|  be  dowab^e  of  this  Estate.  My  opinioii,  there* 
fore,  is,  that  the  Isjiue  of.  the  Duke  of  MaM^roygk 
were^  by  the  Statute,  successively  made  Tenants  in  TAfl 
of  this  Property;  and.  that  they  have  all  the  legal  righta 
and  incidents  which  belong  to  .aA.&tete  of  this  ofaarac- 
ler«  except. where  sjich.rightsaiidiiicideDls  are  specially 
qiialified  by  the  provisions  of  the  Statnte ;  and  thai 
Aere  beiii^  no  qwUflAtykm  with  respect  to  the  right 
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€ff'  cutting  THi«ber>  th^  ^a**  <ii  to^uA  A6  Ifegal  Om^i<*8 
ef  tfce  Timber  upoii  «his  iProjieity,  (kS  if  they  'trefre  'Pfth- 
dniHB  in  f^ee  Si«if>}e.  It  'remaina  to  be  con^ered^  t^- 
thefT  lJi€re  is  a  pi*Boiple  of  Jurisdiclfett  ft*  a  Cowt  bf 
Eqtrity  to  restrain  the  legal  InoidenlB  of  an  Estate  Tail, 
with  respect  to  Timber,  eiiAer  because  ^  Estate  T^ 
«annpt  be  barred)  or  beca^ise  tke  Revemt>a  i^  ki  the 
Crown  ?  Abstractedly  coiisidered>  it  wottM  Hetiti  to  be 
a  singular  proposition  to  state,  that  if  a  Tenuit  in  Tail, 
without  the  power  of  barring  the  Successor,  has  by  Law 
a  right  to  deal  as  he  pleases  with  the  Building  and  tfajB 
Timber  upon  his  Estate^  tiiat  a  Court  of  Equity  can 
assume  a  Jurisdiction  to  alter  the  Law  and  deprive 
the  Tenant  in  Tail  of  the  legal  Incidents  of  his  Esh^ 
tate^  that  if  the  Law  makes  a  Tenant  in  Tail  absohftta 
Owner  of  the  Timber,  a  Court  of  Equity,  whieh  is  boimd 
to  fottow  the  Law,  is  to  make  a  new  Law,  aad  to'  aay, 
that  a  Tenant  in  Tail  shall  not  be  the  ^bsoliite  Owner  of 
the  Timber.  But  whs^^ver  dbjectkm  there  might  be^ 
sdMltlnct^dly  con9sid;eied>.  to  Meh  a  ptineipi^,  yet  if  in  a 
lop%  coune  of  proceeding,  evinced  by  Precedents  and 
Records,  and  caneiioned>  as  it  vrefe,  by  eon^btt  c&t^ 
%Mt,  s«ch  a  Jurisdiction  has,  in  diia  )parfieuiaf  ci^a^  beto 
ex^^lteised  by  successive  Judges,  I  agree  that  it  is  n6W 
too  late  lo  inquire  into  the  origitt  of  diat  Jiiriftdittioft. 
It  ii|  ptedaad  upto  the  Court,  that  there  h  a  doursfe  ^( 
PjK^tedMla  whidh  n^eeksarUy  est^Uidl  k  JuriftdicttlHi  to 
thftt  eMtentv  tt  ia  not,  however,  idleged  that  buch  a 
Jimsdiotion  hhB  ever  been  actually  exercised  k  the 
|MkMi6ttIitf  cai«  of  a  Tenant  in  TinI,  ^ho6e  &tat«  ft  n^t 
battlMe,  but  that  it  has  beto  eifettteed  in  ^klogbtls 
easee.  Tte  gttelbody  df  a«Eth(mtte§  relate  to  the  cas^  of 
T^imft  f6r  Life,  without  iln]^a^h«iMt  of  Wnsle ;  bdt 
it  is-  to  be  obserred,  that  the  Ownership  of  the  Timber 
is  not  a  legal  Incident  to  the  Estate  of  Tenant  for  Life. 
He  takes  his  Intefest  in  the  Timber  by  the  provision  of  the 
Vol.  IIL  +-  Mm 
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Grantor;  and  Courts  of  Equity  seem  to  have  interfeiccF 
upon  the'  Construction  and  Intention  of  the  Grant — Uy 
have  considered  that  the  Grantor  meant  to  confer  a  fall 
power  of  temporary  Enjoyment,  without  the  power  of  de-- 
stroying  or  altering  the  character  of  that  Property,  which 
he  had  limited  over  in  succession  to  others.  In  the 
Case  of  Robinson  v.  lytton,  Lord  Handwicht  expressly 
grounded  his  interference  upon  the  Intention  of  the 
Testator,  and  upon  the  circumstance,  that  the  Heir 
was  a  Trustee  for  other  Persons  (/),  and  the  Injunctien 
was  not  confined  to  Equitable  Waste.  The  case  of  a 
Bishop  bears  no  application,  for  there  a  Court  of  Law 
will  interfere  by  Prohibition.  Knight  ▼.  Mosely  (g) 
was  not  a  Case  of  Equitable  Waste.  The  case  of  a 
Tenant  in  Tail,  after  possibility  of  Issue  extinot, 
is,  however,  urged  as  being  altogether  in  point;  and 
there  is,  certainly,  authority  that  such  a  Tenant  in 
Tail  has  been  considered  within  the  principle  of  equi- 
table Waste.  The  common  case  of  a  Tenant  in  Tail  after 
possibility  of  Issue  is  extinct,  is  where  the  Estate  is 
descendible  to  the  Issue  of  the  Wife  alone :  l^lt^4he. 
death  of  the  Wife  without  Issue^  this  Estate  has  ^Ithe. 
]j?gal  Incidents  of  other  Estates  Tail  ;.but  upon  the  death 
of  the  Wife  without  Ijssue,  the  Estate  has  no  longj^r^ 
a  descendible  quality,  and  the  Husband's  interest,  Js, 
in  effect,  limited  to  his  life.  His  Estate  becomes  ranl^ed, 
in  the  Law  amongst  Estates  for  Life ;  and  he  may  makf 
exchange  with  a  mere  Tenant  for  Life..i  In  Xetrfs. 
Bowleses  Case(6),  howeYer,.it  was  held.at  Law^>4h;^t|^ 
he  had,  before  the  ^eath  of  his  Wife,  an  E§tat^|:^^, 
and  was  once  Owner  of  the  Timber,  th^t  optwithstaAd^ 
ing  the  death,  of  bis.  Wife,  and  the  change  in  the 
quality  of  his  Estate,,  be  should  still  continue  unirn*} 

(0  11  Co.  79.    ^  '-      -     '35iW^J*iV^8toaW«oa?tfa^ 
(/)   See  10  Vea.  276,  ih  >?  ctte,  to  the  same  effect, 
which  Lord  Ekbn  stata  fix>m         (g)  Ambl.  176*. 
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pMohable  of  Waste.    In  a  Court  of  Law,  thereforei  a 
Tenant  in  Tail  after  possibility  of  Issu^  QXtipct,  is,  in 
effect,  a  Tenant  for  Life  without  impeachment  of  Waste ; 
and  Courts  of  Equity  have,  in  the  question  of  equitable 
Waste,  confounded  him  with  other  Tenajits  for  Life 
without  impeachment  of  Waste,  and  have  nc^t  entered 
into  the  distinction,  that  he  is  unimpeachable  of  Waste, 
not  by  the  provision  of  a  Grrantor,  but  as  a  legal  Inci^ 
dent  to  his  Estate.    If,  however,  this  question  as  to  the 
Tenant  in  Tail  after  possibility  of  Issue  extinct,  is  now 
to  be  considered  as  the  settled  doctrine  of  the  Court, 
it  is  not  in  point  to  the  preseat  case :  the  Duke  of 
Marlbaraugh  is  not  at  Law  Tenant  for  Life  without  im« 
pemofament  of  Waste.     The  case  of  Tenant  in  Tail, 
without  th»  power  of  barring  his  Issue,  is  common  to  * 
erery  case  where  the  Reversion  is  in  the  Crown ;  and  no 
instance  can  be  stated  in  which  a  Court  of  Equity  haa 
ever  interfered  against  such  a  Tenant  in  Tail,  upon  the 
principle  of  equitable  Waste.     I  cannot  feel  myself  at 
liberty,  therefore,  to  extend  this  Jurisdiction  of  a  Court' 
of  Equity  beyond  the  limits  of  all  former  precedent* 
Tlie  argument  of  inconvenience  has  been  very  strongly 
preased  up6n  me;  it  lias  been  said  that  die  necessary 
ooflsequence  of  such  a  determination  must  be,  t&at  this 
Dkmunient  of  National  Gratitude  wKI  be  at  the  tawof 
of  etery  successive  individual  who  may  happen  to  have 
fhe  possession  of  it.     There  is  lokne  inconvenieiiee, 
however,  and  something  Uke  absurdity^  on  the  odi^siA^ 
If  this  Court  is  in  all  time,  to  protect  all  Trees  planted 
here  for  ornament  or  shelter,  then  the  taste  of  the  first 
Proprietor  with  respect  to  the  Gardens  and  the  House, 
is  for  ever  to  reinain  iiiipres^ed  npon  this  Property,  how 
Ultle  suited  soever  it  may  be  to.the  altered  notions  ef 
sttccaedingages,  with  xegard  either  to  beau^  ov  qohv^ 
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moQCe.    Arguments  of  inconyenience  are  BOmetimeB  of 
great  value,  upon  tbe  question  of  intention.    If  there  . 
be  in  any  Deed  or  Instrument  equivocal  expressions,  and 
great  inconvenience  must  necessarily  follow  from  one 
•  construction,  it  is  strong  to  show  that  such  construe* 
tion  is  not  according  to  the  true  intention  of  the  Grantor. 
But  where  there  is  no  equivocal  expression  in  the  In- 
strument, and  the  words  used  admit  only  of  one  mean- 
ing,  ai'guments  of  inconvenience  prove  only,  want  of 
foresight  in  the  Grantor ;  but  because  he  wanted  fore* 
sight.  Courts  of  Justice  cannot  make  a  new  Instrument 
for  him ;  they  must  act  upon  the  Instrument  as  it  is  made. 
It  is  said  that  tbe  Duke  may  demolish  the  Mansion  of 
Blenheim,  and  reduce  this  noble  possession  to  a  Desert* 
It  is  true  he  may ;  but  he  enjoys  this  Estate  under  a 
Orant  from  the  Legislature,  and  we  can  only  look  into 
that  Grant  to  see,  whether  or  not  the  Legislature  meant 
to  leave  him  at  liberty  to  do  iso.    If  we  find  upon  look* 
ing  into  the  Act,,  that  the  Legislature  meant  to  repose 
a  confidence  in  the  successive  Possessors  of  this  Pro- 
perty, that  they  would  deal  with  it  as  became  dieir  high 
rank  and  situation,  a  Court  of  Equity  cannot  repeal 
the  Law,  and  recal  that  confidence  which  the  Legislatore 
have  given.     Hie  Legislature  have  calculated  upon 
that  feeling  which  belongs  to    all   great  and  good 
minds  ^  they  have  considered  that  the  successive  Pos* 
sessors  of  this  splendid  Property  would  always  deal 
with  it  according  to  the  sentiments  which  belong  to 
Persons  in  their  exalted  stations  of'Iife^  that  their 
Bride  and  Honour  would  always  lead  them  to  maihtiutt 
this  magnificent  Monument  of  National   Gratitude; 
and  it  is  not  to  be  believed,  that  any  Member  of  diis 
noble  Family  will  ever  act,  with  respect  to  this  Pio- 
perty»:M|Km  other  PriAciides.        . 

DwMirrer  allowed. 
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The  Vicb-Chawcbllor  : — 
-Since  we  last  met,  an  Act  of  Parliament  has  oc»* 
cnrred  to  me  not  mentioned  in  the  Pleadings,  or  in- 
sisted upon  in  the  Argument ;  I  mean  the  Act  of  the 
sAnne,  c.4,  by  which  a  Pension  is  settled  on  the  Duke, 
of  Marlborough,  and  his  Posterity,  out  of  the  Revenues 
of  the  Post  Office.  It  appears  to  me,  upon  reading 
tbat  Act,  together  with  the  two  other  Acts  stated  in 
the  Pleadings,  that  there  is  reason  for  contending,  on 
other  principles  than  those  of  equitable  Waste,  that  the 
Public  has  an  Interest  in  the  House  of  Blenheim,  which 
every  Court  of  Justice  is  bound  to  protect.  The  Act 
of  the  5  Ayme,  c.  4,  is  a  public  Act  to  which  the  Court 
is  bound  to  advert. 

Though  the  Bill  is  principally  framed  to  prevent  the 
cutting  of  ornamental  Timber,  yet  there  is  an  Allega- 
tion that  the  Duke  means  to  commit  Waste  generally, 
and  the  Duke,  by  the  Demurrrer,  in  effect,  insists  that 
he  has  a  power  to  commit  Waste  generally;  but  if 
the  House  of  Blenheim  must  be  preserved,  he  must 
equally  preserve  the  Timber  which  serves  as  oma^ 
ment  or  shelter  to  it.  I  wish,  therefore,  the  Case  to 
be  re-argued,  not  upon  the  point  of  equitable  Waste,  as 
to  which  I  am,  upon  reflection,  confirmed  in  the  opi- 
nion wiiich  I  have  already  expressed  upon  it,  but  as  to 
the  Question,  whether  the  Legislature  have  not  imposed 
upon  the  successive  Members  of  this  Family,  an  obli- 
gation to  maintain  the  House  of  Blenheim. 

The  Case  was  now  re-argued. 

Mr.  Bell,  Mr.  Wray,  and  Mr.  Hampmn^  in  support 
of  the  Demurrer: — 
There  are    three  Questions  to  be  considered:    1. 
Whether  Waste  can  be  committed    on  the  House; 
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t.  Whether  Waste  can  be  cominittedy  not  only  as  to 
tke  Hoosey  but  also  as  to  ornamental  Timber;  3.  Whe- 
ther the  Information  and  BiU  are  so  firamed  as  to  eop- 
title  them,  by  Injunction,  to  prevent  Waste  as  to  the 
House. 

The  Duke  must  be  considered  as  Tenant  in  Tail» 
under  this  Act ;  and  if  he  is  restrainable  for  Waste,  it 
must  be  in  respect  of  some  Special  Provisions  in  the 
Acts  of  Parliament,  taking  away  the  right  which  a 
Tenant  in  Tail  has  by  the  Common-Law,  of  cutting 
Timber,  ornamental  or  otherwise.  But  there  is  no 
■uch  restriction ;  if  thete  is  any  such,  it  can  only  be  in* 
ferred,  there  is  nothing  expressed.  It  cannot  be  sup* 
posed  the  Legislature  meant  the  House  and  Timber 
should  be  preserved  in  all  respects  the  same,  though 
the  taste  of  the  age  altered,  or  Timber  was  rotting. . 
Suppose  the  Timber  had  been  planted,  so  as  to  repre- 
sent the  Battle  of  Blenheim,  or  the  twelve  signs  of  the 
Zodiac,  or  according  to  the  most  grotesque  taste,  is 
that  to  be  continued  for  ever  ?  It  was  never  meant  to 
deprive  the  Posterity  of  the  Duke  of  all  the  comforts 
of  Property,  or  the  power  of  improving  the  Lands  ac- 
cording to  the  taste  of  the  age,  and  of  fashioning  the 
House  so  as  to  increase  its  conveniences.  In  the 
restraint  upon  Alienation,  in  the  5th  Anne,  c.  3.  s.  5.  no 
mention  is  made  of  the  House,  nor  in  any  part  of  that  Act 
are  there  any  express  words  against  the  commission  of 
Waste.  If  no  claim  can  be  made  in  respect  of  Dower, 
or  of  a  Tenancy  by  the  Curtesy,  it  must  be  found  in 
some  provision  of  the  Act ;  but  there  is  none.  In  the 
Act  of  the  5th  Anne,  c.  4.  settling  the  Pension  upon  the 
Duke,  it  is  in  the  Preamble  recited  what  had  been 
done,  and  the  Act  settles  the  Pension  in  the  same 
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v^y  fts  the  Titles  and  Lands  had  been  settled.  The 
Pension  was  at  first  granted  by  Letters  Patent  of 
the  Queen/  and  the  subsequent  Act  was  merely  a  sub-* 
stitation  of  the  former  Grant.  In  Davis  v.  Duke  of 
Marlborough  (/"),  the  Lord-Chancellor  considers  the 
Act  (5  Anne,  c.  3.)  as  having  converted  the  Duke  into 
a  Tenant  in  Tail  of  the  Estates,  of  which  he  was  then 
Tenant  in  Fee  (g) ;  and  at  the  instance  of  a  Creditor, 
who  had  obtained,  by  way  of  Security,  an  assignment 
of  the  Estate  and  of  the  Pension,  a  Receiver  was 
appointed  as  to  the  Rents  and  Profits  of  the  Estate, 
but  refused  as  to  the  Pension,  because  the  Duke  is, 
by  the  Act  (A),  personally  to  give  a  Receipt  for  that 
In  the  present  case,  the  attention  of  the  Legislature  was 
not  called  to  the  power  which  the  Heirs  of  the  first 
Duke  would  have  over  the  Timber  and  the  House; 
and  if  it  had,  it  would  probably  have  left  it  to  the 
honour  of  the  Parties,  or  would,  as  in  the  instance  of  the 
Parliamentary  Settlement  on  the  Duke  of  Wellington, 
have  enabled  Trustees  or  the  Court  to  decide  how,  and 
l)y  what  rules.  Improvements  might  be  made. 
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(/)  1  Swanston,  74. 

(g)  1  Ibid.  p.  83. 

(fi)  5  Anne,  c.  4.  8.  3.  The 
words  of  the  Act  are,  "  That 
**  the  acquittance  or  acquit- 
''  tances  of  the  said  Duke,  and 
"  of  every  other  Person  to 
"whom  the  said  Annuity  or 
**  yearly  Pension  of  5,000  /. 
**  after  the  decease  of  the  said 
"  Duke,  shall  come,  descend, 
1«  remain  or  belong,  by  virtue 
"  of  tbi^  Act,  shall  be  a  good 

M 


''  and  sufficient  voucher  and 
''  discharge  for  the  payment 
'*  thereof;  and  every  such  pay- 
"  ment  shall  be  allowed  upon 
'*  the  respective  Account  and 
^*  Accounts  of  the  aforesaid 
*'  Officer  and  Officers,  Person 
"  or  Persons  paying  the  same, 
"  without  any  further  or  other 
"  Warrant  or  Authority  what- 
**  soever,  to  be  had  or  obtained 
*'  for  tbajt  purpose/' 
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The  only  charge  in  the  Bill,  is/  that  ornamental 
Timber  had  been  cut,  some  of  which  were  ornamental 
to  the  Mansion-House,  and  served  for  shelter,  and  that 
he  intends  to  cut  down  and  commit  other  acts  of  wanton 
and  improvident  Waste ;  but  it  is  not  stated  that  any 
Waste  has  been  committed  or  threatened  as  to  the 
Mansion-House.  If  the  Duke  were,  by  an  Answer,  to 
deny  he  had  committed  or  intended  to  commit  the 
Waste  charged  in  the  Bill,  he  might  do  so  with  cor- 
rectness, although  he  had  committed  or  intended  to 
commit  Waste  on  the  Mansion-House.  It  is  true,  the 
Prayer  of  the  Bill  is  for  an  Injunction  against  cutting 
of  ornamental  Timber,*'^ and  from  committing  any  other 
Waste  or  destruction  in  and  upon  the  -said  Mansion* 
House,  Parks,  8ic. ;"  but  that  applies  only  to  the  kind  of 
Waste  before  stated  in  the  Bill.  If,  therefore,  on  the 
construction  of  the  Acts,  Waste  could  not  be  com- 
mitted on  the  House,  the  Demurrer  is  good,  because 
the  Bill  only  applies  to  the  Timber  and  not  to  the  House. 
They  cited  Cresseth  and  others  against  Mytton  (t). 


The  Plaintiff's  Counsel  were  stopped  by 


The  Vice-Chan CELLOK : — 

Having  reflected  much  upon  this  subject,  before  and 
since  I  took  the  liberty  to  call  it  a  second  time  to  the 
consideration  of  the  Bar ;  and  having  listened  with 
all  the  attention  I  am  master  ofj^  to  the  several  argu- 
ments addressed  from  the  Bar,  I  am  confirmed  in  the 
opinion  which  I  formed  out  of  Court,  upon  reading  the 
two  Acts  of  Parliament  stated  in  the  Pleadings,  toge> 
ther  with  the  Act  granting  the  Pension,  not  stated  in 
die  Pleadings,  nor  referred  to  in  the  former  Argument. 

(0  3  Bro.  C.C.  48t.  and  S.  C.  t  Ves.  p.  449. 
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AU  these  Acts  being  in  pari  materid,  are  to  be  taken 
together,  in  order  to  form  a  sound  conclusion  as  to  the 
intention  of  the  Legislature  with  respect  to  every  part 
of  the  subject.  I  disclaim  any  authority  to  construe  an 
Act  of  Parliament  other  than  according  to  the  expressed 
intention.  A  Court  of  Equity,  as  well  as  a  Court  of 
Law,  must  be  bound  by  the  expression  of  an  Act  of  Par* 
liamenty  and  must  declare  the  Law  as  it  finds  it.  But 
the  sense  and  meaning  of  an  Act  of  Parliament,  and 
tiie  intention  of  the  Legislature  in  it,  is  not  only  to  be 
deduced  from  direct  expression,  but  is  to  be  collected 
by  implication,  from  the  whole  language  of  the  particular 
Act  of  Parliament,  and  of  the  other  Acts  of  Parliament 
which  are  in  pari  materid. 
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The  first  question  is,  whether,  if  the  Statute  does  re- 
strain the  Duke  of  Marlborough  from  the  destruction  of 
the  House  of  Blenheim ;  is  that  question  material  to  the 
consideration  of  this  Demurrer,  according  to  the  pre- 
sent state  of  this  Record? 


Hie  Duke  of  Marlborough  is  charged  by  the  Informa- 
tion and  Bill,  with  committing  acts  of  Waste  and  De- 
struction, by  cutting  Timber  ornamental  to  the  Mansion- 
House,  Park,  and  Estate,  or  which  otherwise  afforded 
shelter  to  the  Mansion-House,  and  Trees  in  lines  and 
ayenues,  as  well  as  Timber  of  an  improper  growth ;  and 
that  he  had  contracted  to  cut  down  more  Timber  of  the 
tame  description,  which  was  marked  out  to  be  cut  down ; 
and  states  also,  that  he  intends  to  commit  other  acts 
of  wanton  and  improvident  Waste.  I  take  these  latter 
words  to  mean.  Waste  and  Destruction  upon  the  Estate 
ejusdem  generise  as  that  before  mentioned,  that  is,  by 
cutting  Timber.    The  Duke's  Demurrer,  therefore,  ad- 


54* 


* • ' 

Attorvet 

GsJSXVLAh 

uid  otherBt 

Duke  of 
Marl- 

BOROUGH. 


CASES    IN    CHANCERY 

mitting,  for  the  purpose  of  theargumenty  the  Btateotetitof 
the  Bill^  and  insisting  that  he  has  a  right  to  do  all  that  is 
alleged ;  does,  in  effect^  insist  upon  an  unrestrained  right 
to  cut  Timber.  I  am  of  opinion^  that  if  the  Duke  is 
bound  to  maintain  the  House  of  Blenheim,  he  has  not 
an  unrestrained  tight  to  cut  Timber,  but  must  maintain 
also  all  Timber  which  is  essential  to  the  ornament  or 
dielter  of  the  House ;  and  that  the  state  of  this  Record 
necessarily  inyolves  the  question  whether  the  Statute 
does  restrain  the  JDuke  from  the  destruction  of  Blenheim 
House.  The  next  consideration  is,  whether  there  is 
pldin  expression  or  necessary  implication,  that  it  was 
the  intention  of  the  Legislature  that  the  House  of 
Blenheim  should  be  maintained,  in  all  times,  as  the 
Residence  of  the  Family,  although,  with  respect  to  the 
Estate  generally,  the  legal  rights  of  Tenant  in  Tail  were 
given  to  those  who  were  successively  to  enjoy  the 
Honours  and  Dignities  of  the  Family,  except  where 
those  rights  are  specially  qualified  or  restrained  ?  The 
Duke  of  Marlborough,  by  the  Act  of  the  4  Anne,  re- 
ceived from  the  public  gratitude,  through  the  Grant  of 
the  Crown,  the  Honours,  Manors  and  Estate  of  Wood- 
Mock,  in  Fee  Simple ;  and  we  find  in  the  Preamble  of 
the  Act  that  he  received  it  as  a  reward  for  his  eminent 
National  Services.  At  this  time  the  Duke  of  Marlbo^ 
rough  had  not  the  Titles  as  at  present  limited,  but  the 
Titles  were  limited  in  the  ordinary  course,  descendible 
only  to  the  Heirs  Male  of  his  Body;  but  it  was  after- 
wards considered  by  the  Sovereign  and  Parliament  to 
be  fit  that  this  illustrious  Person  should  have  this  pre- 
eaunent  distinction,  that  all  the  Dignities  successively 
granted  to  him  should  be  limited  to  every  possible 
issue  that  might  descend  from  his  body.  When  these 
Honours  were  aboatto  be  conferred,  the  Duke  became 
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deairoiiB  (for  so  it  appears  upon  the  recital  of  the  next 
Act  of  Parliament)  that  the  Estate  which  had  been 
granted  to  him  in  respect  of  his  National  Services, 
should  be  annexed  to  those  Dignities  which  were  at  all 
times  to  descend  to  his  Posterity,  for  the  purpose  of 
maintaining  and  supporting  them ;  and  the  Sorereigii 
and  the  Parliament,  upon  this  special  occasion,  con- 
sented to  depart  from  that  principle  of  legal  policy 
which  forbids  the  making  of  Estates  inalienable.  The 
Act  of  the  5  Anne,  c.  3,  was  passed  for  both  purposes, 
and  the  Title  of  that  Act  runs  thus ;  **  An  Act  for 
'*  the  settling  the  Dignities  and  Honours  otJohn  Duke 
''  of  Marlborough  upon  his  Posterity,  and  annexing 
"  the  Honours  and  Manor  of  Woodstock  and  House 
"  of  Bknheim  to  go  along  with  the  said  Honours." 
And  then  the  Act  recites  that  it  appeared  to  the  Queen 
that  it  would  be  proper  that  the  Honour  and  Manor  of 
Woodstock  and  the  House  of  Blenheim  should  always  go 
along  with  the  Titles,  and  she  did  therefore  recommend 
the  matter  to  the  consideration  of  Parliament.  The 
Act  then  proceeds  to  grant  the  Honours  and  Dignities 
to  all  possible  Issue  of  the  Duke,  and  to  annex  to  those 
Honours  the  Manor  and  Park  of  Woodstock^  and  the 
House  then  erecting  there,  called  BleMheim,  and  all  the 
Estate  which  was  granted  to  the  Duke  in  Fee  Sim^e^ 
in  pursuance  of  the  3d  and  4th  Anne. 
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The  next  Statute  of  the  5th  Anne,  c,  4,  which  wsa 
not  noticed  in  the  former  Pleadings,  nor  in  the  first 
A^;ument^  recites  this  important  fiict,  that  the  House  of 
Blenheim  was  erected  at  the  Queen's  expence,  as  a 
Monument  of  the  Duke's  glorious  Actions;  and  pro- 
ceeds to  settle  a  Pension  of  5,000  i*  a^year  from  the 
Post  Office,  upon  the  Dukt  and  his  Poaierity,  forthe 
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more  honourable  Support  of  their  Dignities,  in  like' 
manner  as  his  Honours,  and  the  Honour  and  Manor  of . 
Woodstock,  and  the  House  of  Blenheim,  were  already 
limitied  and  settled.  The  Question  then  is,  taking  these 
three  Acts  together,  whether  the  Legislature  meant  by 
the  5th  Anne,  c.  3,  so  to  annex  this  House  of  Blenheim, 
thus  built  at  the  Public  Expence,  and  as  a  National  Mo* 
nument,  to  the  Honours  and  Dignities,  that  it  should,  as 
a  distinct  subject,  descend  in  all  times  as  a  suitable  Resi- 
dence for  those  who  enjoyed  such  pre-eminent  distinc 
tions ;  or,  whether  it  was  meant  to  be  confounded  with 
the  rest  of  the  Estate,  and  that  the  Possessors  for  the  time 
being  were  to  have  the  same  rights  of  Property  over 
ity  as,  in  their  character  of  Tenants  in  Tail,  they  would 
necessarily  have  over  the  other  parts  of  the  Estate  ?  I 
cannot  read  these  several  Acts,  and  attend  to  the  cir- 
cumstances of  this  Property,  and  observe  the  manner 
and  purpose  of  building  this  House  of  Blenheim,  and 
the  special  annexation  of  it  to  the  Honours  and  Digni* 
ties  of  this  Family,  so  particularly  recited  in  the  last 
Acty  without  stating  that  there  appears  to  me  to  be 
clear  and  necessary  Implication  that  it  was  the  intention 
of  tbej/egislature  that  the  House  of  Blenheim  should  in 
all  times,  as  a  distinct  subject,  descend  and  be  enjoyed 
with  the  Honours  and  Dignities  of  this  Family ;  and 
that  it  was  not  the  intention  of  the  Legislature  that  the 
successive  Possessors  of  these  Honours  and  Dignities 
should  have  the  rights  of  Property  over  it,  which,  with 
respect  to  the  rest  of  the  Estate,  were  legally  incident 
to  their  character  of  Tenant  in  Tail.  I  think  the  Legis- 
lature thus  imposed  upon  every  Possessor  of  these 
Honours  and  Dignities,  the  obligation  to  maintain  the 
House  of  Blenheim  for  the  future  Residence  of  thoee 
to  whom  the  Succession'  was  limited ;    and  that  this 
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Court  is  bound  to  interfere  to  prerent  its  destruction. 
I  am  clearly  of  opinion,  that  the  Duke  of  Marlborough 
having  no  poWer  of  destruction  over  the  House,  has  no 
power  of  destruction  over  Timber  which  is  essential 
to  the  shelter  or  ornament  of  the  House ;  and  I  must 
oyerrule  a  Demurrer  which,  in  effect,  insists  upon  an 
absolute  and  unqualified  right  to  cut  all  Timber. 

It  does  not,  however,  follow  that  the  absurdity  is  now 
to  take  place  which  would  have  taken  place  if  the  case 
could  have  been  supported  upon  the  principle  of  equi* 
table  Waste — that  the  taste  of  the  first  Proprietor 
must  in  all  times  remain  impressed  upon  the  Property. 
It  does  not  follow,  that  because  it  was  the  intention  Of 
the  Legislature  to  compel  the  snccessive  Dukes  of 
Marlborough  to  maintain  the  House  of  Blenheim,  that 
therefore  it  was  the  intention  of  the  Legislature  that 
they  should  enjoy  the  Property  without  the  elegancies 
aud  conveniencies  which  belong  to  the  change  of  times. 
The  Court,  will  distinguish  between  Improvement  and 
Destruction.  If  any  act  be  done  by  the  Duke,  which 
.  the  Remainder-man  shall  consider  as  tending  to  de- 
Btruclion,  the  Court  will  decide  upon  the  quality  of 
the  act  complained  of.  But  in  the  present  state  of 
file .  caae,  it  is  not  necessary  to .  say  by  anticipation^ 
,what  may  or  may  not  be  so  considered. 
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Demurrer  overruled. 
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BELLCHAMBER  r.  GIAIf L 

tBi9-  Notice  of  a  Motion  had  been  given  at  a  former 

1 6th  Jan.  Seal.  The  Motion  was  not  made;  and  on  an  Appli- 
cation under  the  late  General  Order  {a\  40  s.  Costa 
were  given.  The  Motion  was  now  renewed  by  Mr* 
CuHen,  but  the  Costs  of  the  former  Motion  were  not 
paid ;  and  on.  Mr.  Wakefield^^  objecting,  that  the  Mo- 
tion could  not  be  made  until  the  Costs  occasioned  by 
the  former  Notice  of  Motion  were  paid,  as  directed, — 
the  Vice-Chancellor  concurred  in  the  objection,  and 
refused  to  hear  the  Motion. 

(a)  5th  August  1818.  Sec  ante,  p.  318. 


18th  Jan. 

KENWORTHY  v.  ACCUNDR. 

Upon  an  In- 
junction Bill  to     rp 
stay  Proceedings  ^  HIS  was  an  Injunction  Bill,  to  stay  Proceedings  at 

at  Lamy  where      Law;  and  on  a  Motion  on  behalf  of  the  Plaintiff,  that 

the  Defendant      genrice  of  the  Sabpcena  on  the  Attorney  of  the  DtfeiidU 

*ifJ^\  a        ^^^  ^Y^^  ^^^  abroad,  might  be  deemed  a  good  aarvicei 
Motion  that  ser-       ^  ,        .      .        *      *  ^ ,     7      «  ,,   V^ 

vice  of  the  Sub-    ^  Question  was  made,  whether  the  Affidavit  of  Merita, 

pctnvLupon  the      which  is  necessary  where  the  Plaintiff  at  Law  is  abroad. 
Attorney  of  the    should  be  made  on  the  Motion  for  the  service  of  the 
Plaintiff  at         Subpcena  on  his  Attorney  at  Law,  or  on  the  subsequent 
'  ^'"'J  Motion  for  the  Injunction;  and  whether  such  Affidavit 

sercic^ln^t  be    ^^  Merits  might  be  made  by  the  Solicitor  ? 
accompanied  with 

an  Affidavit  by  the  Plaintiff  m  Equity ^  as  to  Merits^  and  not  by  his  SolicitoTp, 
unless  he  should  happen  to  have  personal  knowledge  of  the  Merits. 
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ABSTRACT. 
See  Practice,  lo. 

AFTERPASTURE. 
See  Tithe. 

AGISTMENT  TITHE. 
See  Tithe. 

AMENDMENT  OF  BILL. 
See  Plea,  3. 

ANNUITY. 

•  A.  granted  aii  annaity  to  B.,  ae* 
cured  by  bond  and  warrant  of  attor- 
ney ;  two  years  after,  he  deposited 
a  lease  with  B.  as  a  further  security 
for  the  payment  of  the  annuity.  B. 
became  bankrupt.  Held,  that  the 
Vot.  HL 


subsequent  security  need  not  be  me- 
morialized ;  and  the  usual  order  was 
made  for  the  sale  of  the  lease,  va- 
luation of  the  annuity,  &c.  \Ex 
parte  Price  in  re  Pabno']  •  -  13a 
.  QiMEre,  Where  annuities  are  given 
out  of  a  rendue,  and  no  time  of  pay- 
ment is  directed  by  the  will,  whether 
the  annuities  commence  before  the 
end  of  one  year  from  the  testator's 
death }  VThere  the  time  of  payment 
is  fixed  by  the  will,  as  in  diis  case, 
the  first  quarter-day  after  the  testa- 
Umt^s  death,  the  payment  must  be 
as  directed.     [Storer  v.  Preiiagel 
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ANSWER. 
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APPEAL. 
See  PRAGTiGBy  30, 
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ABSTRACT. 
See  Practice,  lo. 

AFTERPASTURE. 
See  Tithe. 

AGISTMENT  TITHE. 
See  Tithe. 

AMENDMENT  OF  BILL. 
See  Plea,  3« 

ANNUITY. 

1.  A.  granted  an  annuity  to  B.,  ae* 
cured  by  bond  and  warrant  of  attor- 
ney ;  two  years  after,  he  deposited 
a  lease  with  B.  as  a  further  security 
for  the  payment  of  the  annuity*  B. 
became  bankrupt.  Held,  that  the 
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subsequent  security  need  not  be  me- 
morialized; and  the  usual  order  was 
made  for  the  sale  of  the  lease,  va- 
luation of  the  annuity,  &c.  [£jr 
parte  Price  in  re  Palmer]  •  -  13a 
.  Qiuarej  Where  annuities  are  given 
out  of  a  rendue,  and  no  time  of  pay- 
ment is  directed  by  the  will,  whether 
the  annuities  commence  before  the 
end  of  one  year  from  the  testator's 
death?  Where  the  time  of  payment 
is  fixed  by  the  will,  as  in  this  case, 
the  first  quarter-day  after  the  testa- 
tor^s  deaUi,  the  payment  must  be 
as  directed.     [Storer  v.  PreitageJ 
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ASSIGNEE. 
See  Bankruptcy,  14. 

ATTORNEY. 
See  Exzcvroviy  3. 

BANKRUPTCY. 

See  Commissioners  for  the  Re- 
duction OP  the  National 
Debt. — Costs,  1. — Demurrer, 
6. 

1 .  One  of  two  assignees  having  quitted 
the  country,  a  petition  was  presented 
by  the  remaining  ^ignee,  that  the 
bargain  and  sale  to  the  two  as 
signees  might  be  vacated,  and  that 
a  choice  should  be  made  of  a  new 
aaaigoee  in  the  stead  of  the  one 
abroad;  and  tha^  a  new  bargain; 
and  s^e  might  be  ex^uted  to  the 
petitioner  aad  the  new  assignee; 
and  Uiat  service  of  the  petition 
at  the  last  place  of  residence  of  the 
assignee  abroad,  might  be  deemed 
good  service.  Ox^  production  of  an 
aflMavit  of  service  of  the  petition, 
an  order  was  made,  according  to 
the  prayer  of  the  same.  [Exparie 
BofUfonouSf  ta  re  Leman]  -    *    33 

3.  A  bill  of  costa  h^  ^.  solicitor,  under 
a  commission  of  bankruptcy,  though 
approved  by  the  commissioners^ 
and  stated  and  allowed  in  the  ac- 
counts of  the  assigjaees,  held  to  be 
taxable,  under  ^ih  Geo.  II.  c.  30, 
8.  46.     [Ex  parte  Gtegson]   -    49 

3.  Where  a  firm  of  four  persons  be- 
come bankrupts,  the  creditors  of  a 
firm  of  three  of  such  bankrupts, 


may,  under  Lofd  Itosslj/tis  general 
order,  prove  under  the  commission 
against  the  four;  and  no  order  i& 
necessary  for  that  purpose.  [fVor- 
tkington  ex  parte^  in  re  Gray  and 
others]  2Q 

4.  A.  and  B.  on  entering  into  partner* 
ship,  agreed  that  the  manufactory 
and  utensils  in  trade  should  be  the 
separate  property  of  A.,  and  that  B. 
should  pay  a  rent  in  proportion  to 
his  share  of  the  business.  The  ma> 
nufactory  and  utensils  were  insured 
in  the  name  of  A. ;  they  were  sub- 
sequently consumed  by  fire,  and 
afterwards  a  commission  issued 
against  A.  and  B.  Held,  that  the 
insurance  money  formed  part  of  the 
separate  estate  of  A.  and  was  un- 
affected by  the  21st  Jac.  I.  c.  39. 
[Ex  parte  Smithy  in  re  Bakewelldnd 
another]       ---.*--    63 

5.  Order  made,  on  motion,  that  service 
of  a  petition  in  bankruptcy  on  the 
attorney  of  a  person  abroad,  whose 
debt  was  sought  to  be  expunged, 
should  be  deemed  good  service.  [Ex 
parte  Pahn^  in  re  Anderson}  -  116 

6.  G*  accepted  a  bill  for  J.  and  >V.  J. 
for  493/.;  and  they  gave  him  a 
bill,  dravn  by  others  on  another 
firm,  but  did  not  indorse  the  bilL 
On  the  bankruptcy  of  J.  and  W.  J., 
the  acceptance  of  G.  having  been 
paid  by  him  before  their  bankruptcjf, 
be  was  allowed  to  prove  ag;ainst 
their  estate,  after  deducting;  what  he 
had  received  on  the  bill  given  by 
them  to  G. ;  such  bill  being  con- 
sidered only  as  a  security.    J.^^nd 
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W.  J.  got  G.  to  get  discounts  at 
the  Bank,  a  bill  for  853/.,  bat  they 
did  not  indone  the  bill.  The  pro- 
ceeds of  the  bill,  when  discounted, 
were  paid  to  J.  and  W.  J. ;  the  bill 
was  dishonoured,  and  G,  as  indoraer, 
paid  the  amount  to  the  Bank.  Held, 
that  G .  was  entitled  to  prove  against 
the  estate  of  J.  and  W.  J.  after  de- 
ducting what  had  been  received 
under  the  comnuseion  against  the 
acceptors  of  the  bill.  [JSr  parte 
Hustler  J  in  rt  Goodchild]      -     117 

7*  By  a  settlement  previous  to  a  mar- 
riage, there  was  a  covenant  by  the 
busband,  that  his  executon  should 
pay  3,000/.  to  trustees,  six  months 
after  his  death ;  and  that  if  he  should 
become  a  bankrupt,  that  sum  should 
he  proveable  under  his  commission. 
By  a  settlement  made  by  the  wife 
of  her  property,  before  the  marriage, 
contingent  interests  were  given  to 
the  husband.  The  husband  became 
bankrapt;  and, on  a  petition  by  the 
trustees,  to  be  allowed  to  prove  the 
3,000/.  under  his  commission,  it 
was  held,  they  could  only  prove  to 
the  amount  of  what  the  husband's 
contingent  interest  in  the  wife's 
property  sold  fot  under  his  bank- 
ruptcy. [JE»  p^trte  Young,  in  re 
Lark  and  another]     •    .    •    124. 

8:  Proof  wa»  offered  before  the  com- 
missioners of  a  debt  of  5,000  /.  wMch 
was  refused.  A  petition  was  pre- 
sented, for  leave  to  prove  a  debt  of 
10,000/.;  butas  the  petitioners  had 
.  onlyofferedtoproveadebtof  5,000/x 
they  ware  not  pefmitted  to  petition 


to  prove  a  debt  of  10,000/.    [Ex 
parte  Try] 132 

9.  If  bills  be  given  as  a  security  for  a 
debt,  the  party  has  a  right  to  prove 
his  debt,  after  deducting  what  he 
has  received  in  respect  of  the  bills. 
[Ex  parte  Rathbone']  -    •    •     134 

10.  Sale  ofgoods,tobe  paid  for  at  the 
end  of  the  year  in.  which  they  were 
purchased,  but  if  paid  for  before  the 
end  of  the  year,  so  per  cent,  dis^ 
count  to  be  allowed.  They  were 
not  paid  for  within  the  year ;  ahd 
held,  on  the  bankruptcy  of  the  pur- 
cbaserj  that  proof  could  not  be  made 
of  the  whole  debt,  without  deduction 
ibr  discount  [Ex  parte  Pigou  and 
another,  in  re  Harvey]      -    -  136 

11.  Bankrupt,  before  his  bankruptcy, 
on  a  loan  of  stock,  gave  a  bond  to 
re-transfor  the  principal  within  three^ 
years,  and  pay  the  amount  of  the 
dividends  in  the  mean  time;  and 
also  agreed  to  convey  a  real  estate 
as  a  security.  No  re^traasfer  was 
made,  nor  any  dividends  paid. 
Held,  tint  on  his  bankruptcy  the 
security  should  be  sold,  the  divi- 
dends paid  out  of  the  produce,  and 
that  stock  should  be  purchased;  and 
if  not  sufficient  to  re^purchase  the 
whole  principal  stock,  that  proof 
should  be  made  under  the  separate 
estate  for  the  remainder:  and  that 
the  assignees  were  not  entitled  to 
have  three  years  to  re-transfer  the 
stock.  [£r|MitejKiAer  and  another, 
in  re  Barker}  -    «    .    •    •    150 

ifl.  C.  and  D.  wtie  in  partnership, 
and  the  same  was  dissolved;   D. 
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carried  on  aflerwards  a  trade,  and 
he  became  bankrupt;  and  C.  was 
insolvent  .Held,  that  the  joint 
creditors  of  C.  and  D.  could  not 
prove  against  the  separate  estate  of 
D.  [  Rx parte  Jansonjin  re  Corf]  S89 
>3.  A  commission  may  be  taken  out 
by  an  executor,  before  he  has  ob- 
tained probate.  [Ex  parte  Padtfyj 
in  re  Drakeley]     -    -    -    -     341 

14.  Assignee  discharged  from  being 
such,  on  his  own  petition,  but  on 
terms.    [Ex  parte  Thorky^  in  re 

•  Roberts] S73 

15,  On  a  petition  to  expunge  the  debt 
of  CD,  the  examination  of  a  wit- 
ness on  a  former  occasion,  as  to  a 
debt  sought  to  be  proved  by  A.  B., 

.  cannot  be  read.  [Ex  parte  ColeSy  in 
re  Co^tf  and  another]       •    -    315 

16.'  Bankrupt,  previous  to  the  commis 
sion  against  him,  procured  persons  to 
assign  an  interest  in  copyhold  pre- 
mises, as  a  security,  to  a  creditor  of 
bis.  Hie  creditor  may  prove  under 
the  commission,  without  delivering 

•  up  such  security.  [Ex  parte  Good- 
many  in  re  Goodman]       -    -    373 

17.  A  bargain  and  sale  in  bankruptcy 
may  be  vacated  prospectively,  ao 
as  not  to  affect  antecedent  convey- 
ances. [Exparte  Cony]  in  note,  474 
[Ex  parte  Harri^f  in  reBuchannan 
andB^n]  --'*---    473 

iB.  Petition  to  supersede  a  commis- 
sion. No  person  appeared  for  the  re- 

.   spondent;  but  as  the  petition  stated 

an  action  was  brought  to  try  the 

validity  of  the  commission,  the  pe- 

titV>n  was ., directed  to  stand  over 

6 


until  the  action  was  tried. .  [Ex 
parte  Price]  -----  aaS 
19.  Debt  of  a  creditor  in  America 
proved  by  an  agent.  On  petition  to 
expunge  the  same,  service  of  tfie 
petition  allowed,  on  motion,  to  be 
made  on  the  agent  [£r  parte  J^mn- 

lop] «79 

ao.  When  a  petition  to  supersede  a 
conunission  is  presented  by  a  bank- 
rupt, and  an  isaue  is  directed,  the 
Court  will  order  the  petition  to  stand 
over  until  such  a  fixed  time,  as, 
in  all  probability,  the  issue  will  be- 
tried;  and  if  from  any  circumstance 
the  trial  at  law  does  not  take  place 
within  the  prefixed  period,  the  bank- 
rupt must  make  an  affidavit,  satis- 
factorily accounting  fer  the  delay  of 
the  trial>  otherwise  his  petition  will 
bedi^missed.  [ExparteRanken]  371 

31.  In  fiiture,  no  commission  shall  be 
superseded,  on  the  groosd  of  the 
consent  of  all  the  creditors  who  haive 
proved  their  debts  having  been 
given,  until  after  the  second  meet- 
ing ;  but  on  theconmiissioners  being 
satisfied  at  the  second  meeting,  that 
a  petition  will  be  presented  for  soper- 
aeding  the  commission,  with  the 
consent  of  all  the  creditors  who  diall 
have  proved  debts,  the  commission- 
ers are 'to  adjourn  the  choice  of 
assignees  to  some  future  di^,  in 
order  to  give  the  opportunity  of 
presenting  such  petition  for  a  super- 
sedeas.    [General  Ord€r'\     -    39a 
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«1LL  OF  LADING. 
^t  Intsrfleading  Bill. 

CHARITY. 

4.  A  sum  of  money  was  bequeathed 
to  erect  a  Blue  Coat  School^  and 
establish  a  Blind  Asylum^  with  a 
direction  that  lands  should  not  be 
purchased,  and.  the  expression,  of 
an  expectation  that  lands  would  be 
given  for  the  charities.  .  The  be- 
quest held  not  to  be  void,  under 
the  Mortmain  .Act.  [Henshaw  and 
others  v.  Atkinson  and  others]    306 

s.  On  demurrer,  held  that  the  in- 
creased value  of  certain  charitable 
gifts  belonged  to  the  charities. 
[Attorney  General  v.  Jlfo^or  of 
Bristol] 319 

3.  A  bequest  of  7,100/.  to  be  laid  out 
in  the  funds,  and  the  interest  and 
dividends  to  be  applied  in  providing 
a  proper  school-house,  held  to 
be  a  good  charitable  bequest,  as  a 
school-house  might  be  hired.  A 
bequest  of  residue  for  the  benefit  of 
such  pubHc  and  private  charities  as 
the  executors  may  think  fit,  and 
amongst  others  to  establish  a  life- 
boat at  Brighthehnstoney  held  good- 
but  that  money  on  a  mortgage  and 
•lease  did  not  pass,  as  being  void 
under  the  statute,  but  that  fixtures 
in  the  house,  which  was  on  lease, 
formed  part  of  the  residue,  and 
passed*  [Johnston  and  others  v. 
iSuaiM  and  others]  •    •    •    .  457 


COMMISSIONERS  FOR  THE 
REDUCTION  OF  THE  NA- 
TIONAL DEBT. 

Certain  stock  standing  in  the  name 
of  the  bankrupt,  the  dividends  of 
which  had  not  been  claimed,  was, 
under  the  56  Geo.  HI.  c.  60,  trans- 
ferred to  the  commissioners  for  the 
reduction  of  the  national  debt 
The  assignee  of  the  bankrupt,  by 
petition  under  the  act,  claimed  the 
stock  as  part  of  the  bankrupt's  ef- 
fects. Another  person  by  petition 
claimed  the  stock,  insisting  that 
the  bankrupt  was  a  trustee  for  him. 
A  reference  was  directed  to  the 
Master,  to  ascertain  whose  stock  it 
was,  and  in  the  mean  time  the 
stock  was  directed  to  be  transferred 
into  the  name  of  the  accountant- 
gener  aL  {Ex  parte  Gillette  car  parte 
Bacon]     -------aS 

CONDITIONAL  DEVISE. 
See  Devises  and  Bequests,  i. 

COPYHOLDS. 

1.  R.  P.  being  entitled  to  two  copy- 
holds, surrendered  one  to  the  use 
of  his  will,  and  bequeathed  both 
copyholds  to  his  trustees  and  ex- 
ecutors in  trust,  for  his  grandson. 
The  trustees  and  executors'  re- 
nounced probate,  and  were  not  ad- 
mitted. The  son  of  R.  P.  was  after- 
wards admitted  to- the  copyholds 
and  he  surrendered,  for  a  valuable 
consideration,  to  one  HoUomay^  who 
surrendered  to  the  father  of  the 
plaintiflT,  by  whom  the  copyholds 
were  bequeathed  to   the  phuatiff, 
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Held,  as  to  the  copyhold  vrhich 
R.  P.  surrendered  to  the  use  of  his 
will,  that  the  plaintiff,  his  grandson, 
was  entitled,  though  thirteen  years 
had  elapsed  from  the  time  he  be- 
came adult,  and  that  the  defendant 
was  a  trustee  for  and  must  surren- 
der to  him ;  and  an  account  was 
directed  of  timber  cut;  and  also  of 
the  rents  and  profits  for  the  last 
six  years.  IPearce  v.  Newfyn]  186 
s.  The  custom  of  a  noanor  was,  that 
.if  a  tenant  for  life  of  a  copyhold 
obtains  a  grant  in  reversion  in  the 
name  of  a  third  person,  such  per- 
son is  entitled  beneficially,  unless  a 
trust  is  mentioned  on  the  rolls  of 
the  sianor.  Held,  the  custom  was 
reasonable,  and  that  the  persons 
who  were  named  in  the  reversion- 
ary grants  of  the  copyholds  were 
not  tmstees,  but  beneficially  en- 
titled. lEdwards  v.  Fidel  and 
others]     .    -    ^    ...    -  237 

COSTS. 
See  Devises   and  Bequests,  1. — 
Donatio  CAUSA  Mortis. — Mort- 
gagor and  Mortgagee,  1,2, 3. 5. 
— Plea,  3. — Practice,  15.  30. 

!•  A  bill  of  costs  by  a  solicitor  under 
a  commission  of  bankruptcy,  though 
approved  by  the  commissioners, 
and  stated  and  allowed  in  theac< 
counts  €i  the  assignees,  held  to 
be  taxable  under  5th  Geo.  ll.  c.  30, 
8.46.    [Ex  parte  Greg$m\    •    49 

2.  Cause,  on  coming  on  to  be  beard, 
directed,  on  an  objeetion  made  by 
the  defendant's  (counfld,  to  atand 


over  for  want  of  parties,  with 
liberty  to  amend;  but  defendant  was 
refused  the  costs  of  the  day,  his 
answer  not  stating  the  objection 
for  want  of  parties.  IMiickeil  v. 
Baiky]    .-..-.-     61 

3.  A  trustee  is  entitled  to  his  costs, 
unless  he  acts  from  motives  of  ob^ 
stinacy  and  caprice.  [T^lar  and 
Ux.  and  others  v.  Glanmile]  •176 

4.  Answer  stating  a  tender  of  tithes 
befine  bill  filed,  hot  not  proved,  will 
not  save  costs.  [Mikta  v.  Durr- 
wn] 374 

5.  Creditor  proceeding  at  law  against 
an  executor,  after  notice  of  a  de- 
cree against  him  to  acooont,  is  so 
fiatr  in  title  nature  of  a  contempt^  of 
court,  that  upon  an  applioalion  for 
an  injunction  the  court  will  refiise 
him  the  costs  of  the  further  pro- 
ceedings at  law,  and  the  costs  of 
the  application.    [Curre  v.  Bomytrl 

456 

CROSS  BILL. 
See  Practice,  7. 

CUSTOM  OF  MANOR. 

See  COFTHOLDS,  3. 

DEMURRER. 

See  Charity,  2. 

I.  Demurrer  allowed  to  a  bill  fay  one 
of  the  next  of  kin,  for  the  delivery 
up  of  a  pietcaded  will,  &c.,  and  for 
the  appointment  of  a  receiver  of 
the  pxx)perty  of  the  intestate^  until 
lettersof  administntioD  misgranted 
by  the  Ecdesiasticd  Court;  it  being 
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^  unnec«88ftry  to  liav«  tbe  will  de- 
.  Uvered  up;  and  no  ground  being 
stated,  to  show  thai  such  letters  of 
administration  could  not  he  imme- 
diately obtained.  [Jones  v.  Frost 
and  others]     ------ 

2.  One  of  seven  pifersons  entitled  to  a 
certain  aliquot  share  in  an  ascer- 
tained sum  standing  in  trustees 
names,  filed  his  bill  against  the 
trustees,  and  the  other  cestuis  que 
tnuty  to  have  his  share  transferred. 
Demurrer,  for  want  of  equity  by  the 
cestuis  que  trust  defendants,  allowed. 
iSmitk  SiSnaw  y,Snow  and  o&ers]  i  o 

3.  Bill  against  a  feme  covert,  seeking 
an  account  of  monies  received  under, 
a  will  fraudulently  obtained  by  her, 
and  placed  out  in  securities  in 
trustees  names,  and  that  the  same 
may  be  repaid  out  of  her  separate 
estate.  General  demurrer  overruled, 
[Greaiky  v«  Noide  and  others]   79 

^.  A.  B.  and  C,  agreed  to  purchase 
a  ship,  and  that  it  should  be  regis- 
tered in  the  name  of  A,  and  B,  only, 
but  the  profits  of  the  ship  to  be  ^- 
vided  by  the  three.  C.  filed  a  bill 
against  A.  and  B*  for  an  account  of 
the  profits  of  the  ship.  A  general 
demurrer  was  put  in.  On  the  ground 
of  public  policy  the  agreement  was 
held  to  be  illegal,  and  the  demurrer 
allowed.  [Batttrsby  v.  Sm!Uh'\    110 

5.  Motion,  that  a  demurrer  to  inter- 
rogatories by  a  witness  might  be 
overruled;  refiised,  not  b^ng  sup- 
ported by  aifidavit  [Parkhurst  v, 
Lbfwfen]      -.---.     121 

6..  On  demurrer,  hekl»  that  a  bankrupt 
cannot  file  a  bill  against  a  debtor 


to  his  estate,  on  the  grouAd  'of 
the  invalidity  of  the  commission, 
and  of  collusion  between  his  assig- 
nees and  die  debtor;  the  proper 
course  being,  an  action  to  try  the 
validity  of  the  commission,  or  a 
petition  to  remove  the  assignees. 
IHammondv.  AttXDOod]    -    -     258 

7.  A  demurrer  to  an  amended  blU^  need 
not  be  intitkd  as  a  demurrer  to  the 
original  and  amended  bill,  but  la  a 
demnrrertotbeamendedbilL  [Smitk 
and  others  v.  Bryon]  -    -^    -    438 

8.  Demurrer,  for  want  of  equity,  ovei^ 
ruled;  the  plaintiflT,  hy  hi*  bill, 
claiming  under  a  settlement  atated 
in  the  bill,  but  which  the  bill  repre- 
sented as  incapable  of  being  set  forth 
with  certainty,  the  same  beiqg  in 
the  defendants  possession.  [JVrigH 
and  Vx.  v.  Phanptre  and  others]  481 

9*  On  demurrer,  held,  that  trustees,  to 
whom  a  discretionary  power  was 
given  of  renewing  leases,  had  not  an 
arbitrary  power  of  renewal,  but 
must  renew,  when  aooet  for  the  bene- 
fit of  the  cestui  que  trust.  [Milsmg- 
ton  V.  Mulgraoe  and  othen]      491 

DEVISES  AND  BEQUESTS. 
See  Legacy. — Chakxtt. 

1.  Devise  &nd  bequest  of  lands  and 
fiirniture  to  A.  H.  testator's  wife, 

.  for  life,  and  after  her  death,  to  H.  L. 
and  her  assigns  for  Ufe,  in  case 
she  continued  single  and  unmarried; 
and  after  her  decease,  unto  such 
person,  &c.  as  she'  should  by  deed 
or  wiU  appoint;  and  for  want  of 
appeinto^entytoA.l^andtoM^L. 
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their  heirs,  &c.  as  tenants  in  cmn- 
mon;  but  in  case  the  said  H..L, 
should  marry  in  the  lif&-time  of 
A.  IL  and  with  her  consent,  or 
after  her  death,  with  the  consent  of 
J,  T,  and  T.  L^  or  the  survivor 
(signified  in  writbgX  ^^  H'  ^ 
and  her  assigns  should  enjoy  the 
lands  and  furniture  in  the  same  man- 
ner she  would  have  done  if  she 
had  continued  single  and  unmarried. 
A.IL  the  testator's  wi£e,  and  also 
J.  T.  and  T.  L.  died ;  H.  L.  took 
possession  of  the  estate,  and  mar- 
ried Held,  that  H.  L.  took  an 
estate  for  life,  with  a  power  of  ap- 
pointment, subject  as  to  her  life- 
estate  only  to  the  condition  of  her 
remainingsoleand  unmarried,  which 
was  a  condition  subsequent ;  and  as 
the  compliance  with  it  became  im- 
possible by  the  act  qfOod,  her  estate 
for  life  became  absolute,  and  she 
might  execute  the  power  of  appoint- 
ment Specific  performance  decreed, 
therefore,  against  a  purchaser  of  the 
fee  from  H.  L.,  but  without  costs,  a 
fair  objection  having  been  made  to 
the  title.     [Aislabie  v.  Rice]      356 

3.  Testator  bequeathed  to  his  wife,  his 
ibmiture  at  D.  C.  and  at  W. ;  he 
afterwards  removed  part  of  the  fur- 
niture at  D.  C.  to  B.  S.  Held, 
furniture  at  B.  S.  did  not  pass. 
[Heseltine  y.  HeselHne]  "    -    276 

3.  A  direction  by  a  testator,  that  his 
executors  shall  pay  an  annuity, 
unless  circumstances  render  it ''  un- 
necessary, inexpedient,  and  im- 
practicable,'' means,  unless  ^  in  the 
opinion  of  his  executors,"  circum- 


stances shall  so  render  it  The 
judgment  of  the  executors  in  this 
respect,  not  controlablc  by  a  court 
of  equity,  unless  they  act  nuda^de. 
[French   v.  Davidson  and  othei«] 

306 

4.  Bequest  to  A.  for  life,  and  after- 
wards to  B. ;  but  if  he  should  be 
then  dead,  to  C.  and  D.  in  equal 
shares,  or  the  whole  to  the  survivor 
of  them.  B.  died  in  the  life  of  the 
tenant  for  life,  as  did  also  C.  and  D. 
Held,  that  the  gift  to  C.  and  D.  was 
a  vested  interest  in  them,  as  tenants 
in  common,  subject  to  be  divested, 
if  one  only  should  survive  the  tenant 
for  life.  [Brofwne  v.  Lord  Ktnyon 
and  others]      -----    410 

5.  Bequest  to  two  executors  and  the 
survivor,  1,000/.  4  per  cents,  in 
trust  for  testator^s  two. nieces,  to 
pay  them  the  dividends  thereof  from 
time  to  time ;  and  froin  and  after  the 
decease  of  the  two  executors,  the 
lyOOO  /.  stock  to  go  to  the  two  nieces, 
their  executors,  administraton  and 
assigns,  equally.  Held,  that  the  two 
nieces  took  absolute  equitable  inte- 
rests ita  the  stock,  as  tenants  in  com- 
mon during  the  life  of  the  executors, 
and  that  on  their  deaths  they  took 
absolute  legal  interests  as  tenants 
in  common.  [Gardiner  v.  But}  485 

6.  Testator  exempts  his  personal 
estate  from  the  payment  of  mort- 
gages on  his  real  estate,  which  he 
devises  to  Lord  C.  subject  to  the 
incumbrances.  Held,  thatdescended 
estates  were  liable  to^ischarge  the 
mortgage.  [BameweU  and  others 
V.  Lord  Cawdor']   •    -    -    -    453 
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DEPOSITIONS. 


EVIDENCE. 


Depositions  taken  in  a  cause  where  a 
tenanft  in  tail  was  defendant,  are 
binding  on  another  tenant  in  tail, 
who  came  in  esse  before  a  decree, 
and  who  took  as  tenant  in  tail  prior 
to  the  former  tenant  in  tail  who  had 
been  made  a  defendant.  [Ld.  West- 
mcath  V.  Lady  Westmeath]     -  436 

DONATIO  CAUSA  MORTIS. 

Gift  of  a  bond,  by  delivering  the  same, 
and  saying,  "  There,  tal»  that,  and 
keep  it,"  in  tihe  last  sicknesa  of  the 
donor,  he  dying  two  days  after ; 
held,  to  be  a  drnioHo  causd  mortis^ 
and  donee  directed  to  be  at  liberty 
lo  use  the  execator's  names,  in 
suing  on  the  bond,  he  indemnifying 
theiB ;  and  the  costs  of  the  suit  to 
be  paid  oat  of  the  teitatoi's  estate. 
[Gardner  v.  PflrArfr  and  others]  184 

EJECTMENT  BILL. 

An  heir  at  law,  out  of  possession,  can- 
not file  a  bill  for  possession  of  the 
estate  and  title-ddeds,  &c.  [Croip 
and  others  V.  Ti^rnf//]  -    -    -  179 

ELECTION  TO   PROCEED   AT 
LAW  OR  IN  EQUITY. 

See  Practice,  36. 

EQUITABLE  MORTGAGE. 
Sec  MpBTGAGoa  &  Mortoaoee,  3. 

EQUITABLE  WASTE. 
5cc  Injunction,  5. 


See    Bankruptcy,    15--^Dbposi- 

TIONfi. 

1.  On  a  bHl  by  assignor  and  assignee 
of  a  debt,  for  the  reeoveiy  of  the 
same,  stating  the  asaighment;  it  is 
not  necessary  to  prove  the  assign- 
ment, though  the  defendants  state 
they  are  ignorant  of  it  [Ryan  and 
others  v.  Anderson  and  others]  174 
.  A  witness  to  a  deed  must  not  only 
prove  his  own  attestation,  but  also 
the  execution  of  the  deed  [Hiii  v. 
Unett^  Loxley  v.  Hill]  -    -    •  370 


.   EXCEPTIONS. 

See  Election. 

1.  The  Master,  by  his  report,  stated, 
he  had  not  allowed  a  discharge  to 
the  executor,  for  want .  of  evidence, 
but  had  received  a  claim.  The  re- 
port was  excepted  to;  and  it  was 
admitted  the  evidence  before  the 
Master  did  not  warrant  the  claim, 
but  that  additional  evidence  clearly 
established  it  Held,  that  to  sup- 
port the  exception,  it  must  be  shown 
that  the  Master  ought  to  have 
allowed  the  discharge,  on  the  evi- 
dence before  him ;  and  that  if  the 
Master  refused  to  act  upon  the  ad- 
ditional evidence,  a  distinct  mo- 
tion should  be  made  for  a  direction 
that  he  should  receive  it  [Ridker 
and  others  v.  O'Brien  and  others] 

43 
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t.  Original  bill  filed,  and  answer  put 

in.    The  bill  was  amended,  stating 

»a  new  case,  but  containing  some  of 

the  sanoe  intennogatories  as  were 

used  in  the  original  bill.     Held,  on 

•  exceptions  to  answer  to  the  amend- 
ed  bill,  that  a  new  case  being  made 

.  by^atbill,  that  the  interrogatories 
most  be  answered,  though  some 
were  the  same  as  in  the  original 
bilL    [Maxarredov.  Maitiimd]    66 

3.  A  motion  cannot  be  made  to  take 
an  answer  off  the  file,  because  it  is 

«   dehisive,  answering  only  a  few  hcXs 

.   stated  in  the  bill  ^  Exceptions  must 

betaken.     [Marsh  v. Hunter]  437 

4.  Exceptions  do  not  lie  to  a  Master's 
report  of  costs,  nor  can  there  be 
a  re-taxatioo  in  respect  of  mere 
qumtttm;  but  on  a  special  case 
made  by  petition,  either  of  irregu- 
larity in  the  proceedings,  or  that 
the  Master,  in  his  taxation,  acted 
upon  a  mistaken  principle,  the 
Court  will  interfere.  [FttUan  v. 
Crkkett] 496 

EXECUTOR. 
J^Bav  KHUPTcr,  13. — Demvrrbr, 

9.— DXTISES  ASTD  BBQtJfiSTS,  4. 

].  Testatrix  directed  her  executor  to 
sell  two  houses,  and  invest  the  pro- 
duce (after  payment  of  her  debts)  in 
real  or  government  securities,  and 
to  pay  the  interest  to  her  three 
nephews,  until  they  attained  3i ; 
and  as  each  attained  that  age,  to 
have  one-third  of  the  principal. 
The  executor  sold  the  houses,  and 


applied  part  in  payment  of  funeral 
expenses,  &c.  and  paid  the  rest  into 
his  banker's  hands,  mixing  it  with 
his  own  money.  The  bankers  failed ; 
and  held,  he  was  liable  to  pay  the 
money  to  the  legatees.  [Fletcher  v. 
TVaUcer]  --.-.-•  73 
Executor,  by  schedule  to  his  answer, 
acknowledging  that  he  had  received 
the  testator^s  property,  and  lent  it  on 
a  promissory  note,  ordered  to  pay 
the  money  into  Court.  [Vigrassand 
another  v.  Binfield  and  anotiier]  6^ 
3.  An  executrix,  in  respect  of  her  re- 
ceipts as  SBch,  being  consid^ably 
indebted  to  the  estate ;  held,  that  an 
annuity,  to  which  she  was  entitled 
under  the  will,  should,  as  it  became 
due,  be  implied  in  payment  of  such 
debt ;  and  that  her  solidtCNr  had  a 
lien  for  his  taxed  costs,  upon  any 
payment  of  the  annuity  to  which 
the  executrix  might  be  entitled, 
after  payment  of  what  wasdue  to 
the  estate.    [Skimier  v.  Sveet]  244 

FEME  COVERT. 

1*  Wife  cannot,  by  consent  in  Court, 
dispose,  in  ftivour  of  her  husband, 
of  her  reversionary  interest  in  per- 
sonalty.   [Pkkard V.Roberts}  384 

2.  A.married  woman,  separated  finom 
her  husband,  and  having  a  separate 
maintenance,  renders  the  same  liable, 
by  accepting  a  bill  of  exchange. 
[Stuart  and  Ux.  v.  Viscount  Kirk- 
vail]      .-..••-    387 

FRAUD. 
See  Coj>rB^«i»8.9-«GxrT.^LEASX. 
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GIFT. 


Deed  of  gift  ordered  to  be  delivered 
up,  as  obtained  hy  undue  influence 
over  the  donor,  wbo  was  eighty- 
ibur  years  old,  and  nearly  blind,' 
and  placed  a  confidence  in  the 
donee.    [Griffiths  v.  Robins]  -  191 

GOOD  WILL. 
5«f  Partveeship,  1. 

HEIR  AT  LAW. 
5f£  Ejectment  Bill. 

IMPERTINENCE. 
^eePftACTicSy  38. 

INADEQUACY  OF  CONSIDER- 
ATION. 

See  Vendor  and  Vendbe,  7. 

INFANTS. 

Infants  are  bound  by  the  conduct  of 
their  solicitor  in  a  cause.  [TU- 
htson  V.  Hargrove]    -    -  •  •    494 

INJUNCTION. 

1.  InjunctioDp  to  restrain  defendant 
from  receiving  a  testatoi^s  efibcts, 
and  to  stay  trial  of  actions,  granted 
before  answer,  under  the  circum- 
stances. [Ifimf^U  and  others,  v 
Show] 100 

.a.  An  action  vras  eonmeneod  in  July 
1816,  and  tried  at  York  aasinft  in 
July  1B17.  On  aist  January  1818, 
«  new  trial  WM  graitod ;  wjierenpon 


plaintiff  filed  his  bill  for  a  discovety , 
and  obtained  the  common  injunc- 
tion. The  new  trial  at  York^  was 
fixed  for  the  7th  of  March.  On  a 
motion  to  extend  the  injunction  to 
stay  trial,  the  same  was  refiised, 
with  costs.  [Field  v,  Beaumont 
and  Ux,]    --•--.     102 

3.  Bill  for  an  injunction  to  rastrain 
INToceedings  at  law  for  rent»  on  the 
ground  of  anagreement,  under  which 
the  landlord  was  indebted  more 
than  the  ameuit  of  the  rent  Held, 
on^demumr,  liiat itwas  alegal  aet- 
off,  and  demuner  allowed*  Qumre, 
Whether  this  court  can  relieve*  by 
allowing  an  equitable  set-«l^  on  « 
demand  for  rentf  [Toamrom  and 
others  v^  Beiuon  and  others]      £03 

4*  An  injunction,  when  sealed  at  the 
next  seal,  operates  from  the  order, 
not  from  the  sealing.  [Rattray  ▼• 
Bishop]  ...--..    3to 

5.  Injunction  obtained  ex  parte.  The 
answer  vras  put  in.  A  motion  vras 
then  made  to  amend  the  bill,  with- 
out pr^udice  to  the  injunction,  and 
the  proposed  amendments  were 
stated,  but  the  motion  was  refused, 
with  costB.     [PoffoU  V.  Stoveld] 

471 
5*  Held,  on  demurrer,  that  the  Duke 
of  MaHboroMgkj  for  the  time  being, 
is,  under  the  Act  5th  Anne,  c.  3. 
bound  to  maintain  Bleinheim  House^ 
and  is  not,  theffcfbre,  at  liberty  to 
cut  trees,  which  ape  esseotiiil  to  its 
ornament  or  shelter. 
A  tenant  in  tail  restrained  by  statnte 
from  barring  issue  and  those  in  ro- 
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tnuiider,  it  not,  for  that  reason, 
within  the  principle  of  equitable 
waste.  [^//onu;yG«9i^r<z/ and  others 
V.  Duke  of  MwrUoraugh]      «-    498 

6.  Upon  an  injunction,  bill  to  stay 
proceedings  at  law,  where  the  de- 
fendant is  abroad,  a  motion,  that 
service  of  the  subpoena  upon  the 
attorney  of  the  plaintiff  at  law,  may 
be  deemed  good  service,  must  be 
accompanied  with  an  affidavit  by 
the  plaintiff  in  equity,  as  to  merits, 
and  not  by  his  solicitor,  unless  he 
should  happen  to  have  personal 
knowledge  of  the  ments.  [Ken- 
worthy  y.  uiccunor]     -    -    -    550 

7.  Motion  refused  for  an  injunction, 
on  filing  atf  interpleading  bill,  and 
affidavit.      [Croggon    v.    Symons] 

130 

INTEREST. 

The  tenant  for  life  of  the  residue  under 
a  will,  has  no  claim  to  interest,  until 
one  year  after  the  testator's  death. 
[Stott  and  another  v.  HolUngworth 
and  another     -----     161 

INTERPLEADING  BILL. 
See  Injunction,  7. 

Captain  oiay  file  a  bill  of  interpleader 
where  parties  claim  adversely  under 
the  bill  of  lading ;  sed  qwercj  where 
the  adverse  claims  are  paramount 
to  the  bill  of  lading.  [Lofwe  v. 
Rkhardsoii]^    -----     277 

Noie. — In  a  subsequent  case,  Morley 
V.  Thon^pson^  39  July,   18191  the 


Vice  Chancellor,  on  reconsideration, 
thought  a  captain  could  file  such  a 
bill,  though  the  adverse  claims  were 
paramount  to  the  bill  of  lading;  as 
the  right  of  possession  in  chattels 
may  be  in  one  person  and  the  right 
of  property  in  another. 

INTERROGATORIES. 
5«e  Practice,  11. 

ISSUE. 

Where  the  bill  was  to  establish  a  will, 
and  the  infant  heir  set  up  insanity 
in  the  testator,  but  the  evidence 
in  the  cause  clearly  proved  him 
sane;  the  counsel  for  the  infant  act 
properly  in  declining  an  issue. 
[Levy  v.  Lery]     -    -    -    -     245 

LEASE. 

See  Demurrer,  9. 

Proviso  in  a  lease,  that  lessees  should 
not  demise  the  premises  without  a 
licence  in  writing.  A  parol  licence 
to  underlet  insufficient;  but  if  such 
licence  is  given  as  a  snare,  and 
under  circumstances  of  fraud,  this 
Court  will  relieve.  [Bkkardson  v. 
Evens']  .......    f  18 

LEGACY. 

1.  Legacy  of  3,oooiL  stock,  to  L.  £. 
(testator's  wife)  for  life,  and  after 
her  death,  one-third  part  of  the 
principal  to  testator's  son,  J.  £.,  if 
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he  shall  be  then  living,  and  if  dead, 
to  his  child  or  children ;  and  a  be- 
quest, in  this  same  manner,  of  one- 
third  to  each  of  his  two  daughters, 
M.  A.  E.  and  H.  E.,  with  a  provbo, 
that  if  either  of  his  daughters  should 
die  unmarried,  and  without  issue, 
the  surviving  daughter  to  take  both 
shares ;  and  if  both  die  unmarried, 
and  without  issue,  then  the  shares 
to  go  to  his  son  J.  E.,  if  living,  or, 
if  dead,  to  his  children.  He  then 
gave  the  residue  of  his  property, 
consisting  of  real  and  personal  es- 
tate, to  trustees ;  and,  by  a  codicil, 
'  certain  other  real  estates,  to  convert 
,  the  same  into  money,  in  trust,  as  to 
one-third,  for  his  son  J.  £.,  and 
the  other  two-thirds  equally  amongst 
his  daughters,  subject  to  such  con- 
tingencies in  favour  of  their  issue, 
and  with  the  like  benefit  of  sur- 
vivorship, as  were  before  declared 
"  as  to  the  3,000/.  stock.  L.  £.  the 
testator's  wife  died.  Held,  that  on 
her  death  the  daughters  took  vested 
1  interests  in  their  shares  of  the 
3,060  /.stock,  and  of  the  residue  and 
produce  of  the  real  estates.  [Li^er 
and  Ux.  v.  Edwards  and  others] 

aio 

s.  A  legacy  to  A.  of  600/.  to  be  paid 

.   at  the  end  of  one  year  after,  the 

.   testator's  death,  or  to  her  respective 

.   heir,  held  to  be  lapsed  by  the  death 

■   of  A.  in  the  life-time  of  the  testator. 

[Tidwcll  v.  Ariel  and  others]     403 

3.  Where  a  testator  directs  his  ex- 

'  ecutors  to  convert  his  property  and 

'  invest  it  in  stock,  and  thereout  to 


pay  an  annuity  of  350/.  to  his 
widow  for  her  •  life,  and  after  her 
death,  gives  the  princijpal  sum  that 
produced  the*  annuity,  over ;  and  the 
property  is  not,  in  fact,  sold  or  in- 
vested till  after  the  deaiAi  of  the 
widow,  the  legatees  over  are  en- 
titled to  as  much  of  the  stock  as 
would  produce  250/.  a  year  in 
dividends,  and  not  merely  to  a  prin- 
cipal sum  of  5,000/.  [Borrftt  and 
others  v.  Deady  and  others]      449 

LIEN  FOR  COSTS. 
See  Executor,  3. 

MORTGAGOR  &  MORTGAGEE. 

See  Devises  and  Bequests,  6. — 
Practice,  19. 

!•  On  a  bill  to  redeem,  the  mort- 
gagee insisted  that  W.  B.,  the  heir 
at  law  stated  in  the  bill  to  be  dead, 
was  alive.  By  the  decree,  a  re- 
ference was  made  to  the  Master  to 
ascertain  whether  he  was  dead.  He 
reported  he  was  dead.  Exceptions 
were  taken  to  his  report,  and  the 
Master  directed  to  review  the  same. 
In  the  reviewed  report  he  continued 
of  opinion  W.  B.  was  dead.  Excep- 
tions were  taken  to  the  same,  and 
an  issue  was  directed  whether  W.  B. 
was  dead,  &c.;  the  jury  found 
he  was  dead.  The  exceptions  were 
over-ruled;  and  held,  the  mort- 
gagee ought  not  to  pay  the  costs 
of  the  issue.    [Wihm  v.  Metcalfe] 

45 
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t.  Mortgagee  allowed  tlie  expense  of 
a  receiver;  the  mortgaged  pro- 
perty comistiiig  of  small  houses  at 
small  re&ts,  aad  the  mortgagee 
fiving  at  a  distance.  [Davis  v. 
DcfM?^  and  others]  •    -    -    -  170 

3.  An  estate  was  conveyed  to  trustees, 
upon  trust,  amongst  other  things, 
to  pay  a  debt  due  to  P. — •?.  filed  a 
bill  against  the  trustees  for  pay- 
ment of  his  debt,  stating  it  to  be 
of  such  an  anrount  The  trustees 
disputed  the  amount  of  the  debt 
due.  On  payment  into  Court  of  the 
sum  claimed  by  P.,  and  of  a  further 
sum  as  a  security  for  P.'s  costs,  and 
undertaking  immediately  to  go  to 
an  account,  P.  was  directed  to  re- 
lease the  mortgaged  premises,  and 
give  up  his  securities.  On  a  mo- 
tion, however,  afterwards  made  be- 
fore the  Lord  Chancellor,  he  dis- 
charged this  order.  [Poeilethwaite 
T.  Bfytke  and  others]  -    •    -  ^42 

4.  Mortgagor  filing  a  bill  to  redeem, 
must  pay  the  costs  of  persons^  de- 
fendants, claiming  under  the  mort- 
gagee.   [iVethereUy.  Covins]    855 

5.  Equitable  mortgagee,  by  a  deposit 
of  deeds,  with  a  writing  expressing^ 
the  terms  of  the  deposit,  is  entitled, 
on  a  petition  in  bankruptcy  for  a 
sale,  to  have  his  costs  out  of  the 
produce  of  the  mortgaged  property. 
[Ex  parte  Treiv]      ,    -    -    -  372 

MORTMAIN  ACT. 
See  Charitt,  i. 


NOTICE. 

Notice  to  an  agent,  in  order  to  bind 
his  principal,  must  be  in  the  same 
transaction ;  and  this,  though  the 
agent  acted  as  attorney  for  the 
vendor  and  vendee.  [Mountford  v. 
Scott  and  others]      -     .     -     -  34 

PARTIES. 
See  Demurrer,  s. 

PARTNERSHIP. 

1.  F.  OB  entering  into  articles  of  part- 
nership with  B.  paid  a  premium. 
F.dies.  After  his  death  B.  sold 
the  good-will  of  the  trade.  Held, 
on  the  construction  of  the  articles, 
that  the  representative  of  F.  was 
not  entitled  to  a  share  of  the 
money  for  which  aoch  good-will 
sold.  Sembkj  oa  a  partnership  be- 
tween profbsioiial  penoos^tbe  good- 
will of  a  business,  on  the  death  of 
on^  survives.   [Farr  r.  Pemrce]  74 

3.  Testator  diqioses  of  his  property  bj 
his  will,  aaddirecti  a  trade,  in  n^icli 
he  was  coocemed,  to  be  carried  on 
afier  his  death.  Held^  that  ooly 
the  testator's  capital  in'  the  trade 
was  liable  to  the  creditors  of  the 
trade,  who  became  sach  after  the 
testator'a  death,  and  that  th^  kad 
no  further  chum  upon  his  assets. 
[Ex  parte  Rickarditm  and  o&ers, 
in  reHodscn  and  others]   -    -  138 

3.  A  partnership  for  a  term  of  y^ears 
is  dissolved  by  the  death  of  a  part^ 
ner  before  the  tenn  has  exfnrtd. 
[QiUe^Y.HimMani     -    «  Jgt 
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4*  A.  tud  B.  on  eotering  iato  partner- 
ship>.^ginQd  that  the  iiiaiiii£u:toiy 
and  tttensils^in  trade  ahauld  be  the 
separate  property  of  A.  and  that 
B.  should  pay  a  rant  in  proportion 
to  his  share  in  the  business.  The 
manu&ctory  and  utensils  were  in-r 
sured  ia  the  name  of  A,,  and  were 
sabsequeatly  consumed  by  fire« 
Afterwarda  a  commission  issued 
against  A.  and  R  Held,  that  the 
insurance  money  formed  part  ef 
the  separate  estate  of  A.  and  was 
npafiected  by  the  21  Jac  I.  c^ag. 
[£r  parte  SmUhy  in  re  Bakewell 
and  others]     --..--  63 

PLEA. 

1.  Plea,  of  certificate,  allowed,  where 
the  ptaintifi;  before  the  bankruptcy, 
had  a  remedy  by  assumpsit,  and  for 
a  tort;  the  bill  being  considered  as 
brought  in  li^  of  the  remedy  by 
assunipsit;  no  bill  founded  on  a 
tort  being  sustainable.  [DeTastet 
V.  iSAarpe  and  others]     -    -    -51 

2.  After  plea  set  down,  the  plaintiff 
may  amend  his  bill ;  but  the  plea 
^irill  be  allowed,  with  costs.  [Lopes 
V.  De  Tastet] 183 

POWER. 

1.  Power  to  trustees,  with  covent  of 
A..^der  h^  hand,  'with  two  wit- 
nesses, to  advance  1,500/.  to  her 
husband.  They  advance  the  money 
without  the  consent  of  A.;  after- 
wards- A.f  by  an  instniment  under 
her  haod^  attestsd  by  two  witnesses. 


testifies  that  the  money  was  ad- 
vanced with  her  consent.  Held,  on 
a  bill  filed  by  A.,  that  the  trustees 
iBNiat  refimd  the  ii^ooiL  [Batenum 
and  others  v..  Dam  and  others].  98 

a.  "Qmarty  Whether,  on  a  power  given 
to  L.  £»  to  revoke  usea  '^  from  time 
to  time  during  his  natural  Kfe,'' 
such  revocation  and  re-appointment 
^'  to  be  signed,  sealed,  mud  delivered 
in.the  presence  of,  and  attested  by, 
two  or  more  credible  witnesses,** 
can  be  excused  by  will?  [Edwards 
V.  Edwarde]     .    -    •    •    -     197 

Z*  A  power  of  sale  given  to  three 
trustees,  held  not  to  be  well  f  xe- 
cated  by  two  surviving,  trustees. 
[ToviiM»daBdaoQtherv.JrtV!$9fi]  ^61 

4.  Trusteea  having  power  to  make 
leases  in  possesaiony  until  cestm.que 
irmt  attained  twenty-one,  granted 
a  leaee  ia  reversion,  and  another 
lease  after  the  cestui  que  trust  at- 
tained twenty-one:  such  leases  held 
to  be  bad  ;  and  tisat  being  granted 
by  trustees^  they  could  not  take 
effect  oat  of  their  absolute  legdl 
estate  m  the  pvenaises ;  and  that  the 
receipt  of  rent  by  the  cestui  que 
trust  fSvr  several  years  after  he  at- 
tained twenty-one,  he  being  ignorant 
of  the  defects  in  the  leases,  did  not 
operate  as  a  new  agreement;  but 
as  the  plaintiff  had  neglected  to  look 
into  his  rights,  and  the  lessees  might 
have  expended  money  on  the  pre- 
misesv  no  account  was  directed  be- 
yond the  filing  of  thebill,  and  no  costs 
given  to  the  plaintiff.  [Bowes  v. 
East  London  WaterworTcs]     -   375 
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PRACTICE. 

See  Exceptions. — Injunction. 

1.  A  motion  may  be  made,  without 
coDBent,  by  a  defendant  in  custody, 
upon  an  attachment  for  want  of  an 
answer,  for  a  commission  to  take 
his  answer,  &c«  [Maimiaring  y» 
Wilding] 41 

5i«  After  an  attachment  for  want  of  an 
answer,  the  defendant  can  only  an- 
swer.   [BroughtoH  V.  Jmcs]    -    43 

3.  The  Master,  by  his  report,  stated, 
he  had  not  allowed  a  discharge  to 
the  executor,  for  want  of  evidence, 
but  had  received  a  claim.  The 
report  was  excepted  to ;  and  it  was 
admitted  the  evidence  before  the 
Master  did .  not  warrant  the  claim, 
but  that  additional  evidence  clearly 
established  it    Held,  that  to  sup- 

.  port  the  exception,  it  must  be  shown 
that  the  Master  ought  to  have  al- 
lowed the  dtBcfaarge  on  the  evidence 
before  him;  and  that  if  the  Master 
refused  to  act  upon  the  additional 
evidence,  a  distinct  motion  should 
be  made  for  a  direction  that  he 
should  receive  it*  [Ridker  and 
others  v.  OBritn  and  others]     43 

4.  Executor,  by  schedule  to  his  an- 
swer, acknowledging  that  he  had 
received  the  testator^s  property,  and 
lent  it  on  a  promissory  note,  ordered 
to  pay  the  money  into  Court  [Fi- 
grasi  y.  Binficid]    -    -    -    -    62 

5.  Publication  in  a  tithe  cause  enlarged, 
though  frequently  enlarged  before, 
to  enable  the  defendants  to  search 
for  records  in  the  Vatican,  upon 


affidavits  as  to  the  probahility  of  • 
successful  search  there.  {Barnes  v. 
Abram]   --..---  105 

6.  A  defendant  residing  in  the  county 
palatine  of  Lanauter  was  attached 
for  want  of  an  answer,  and  cepi 
corpus  was  returned  by  the  sheriff. 
The  next  proceeding  is  to  move  for 
a  messenger,  upon  the  return  of  ccps 
corpus;  and,  afterwards,  for  a  se- 
questration. [^olmcv.Canfvcff]  114 

7.  After  1^  motion  for  a  dionth's  ttme, 
after  cross  bill  answered,^  to  answer 
original  bill,  and  the  cross  bill  ia 
answered,  and  a  month  expired,  a 
motion  cannot  be  made,  as  of  course, 
for  further  time  to  answer  the  ori" 
ginalbill.    [Noeiv.King]    •  183 

8.  Order  to  dismiss  a  bill  obtained, 
but  not  served  till  eight  months 
after.  Between  the  order  and  tfie 
service  of  it,  the  plaintiff  obtained 
an  order  to  amend.  Held,  Chat  the 
order  to  amend  was  regular.  [Toumg 
y.  Smith] 196 

9.  An  undertaking  to  speed  a  cause, 
signed  by  counsel  and  left  at  die 
Registrai's  Office  on  the  same  day 
a  motion  to  dismiss  was  made,  hdd 
sufficient   [Lyndon  y.  Lyndon]  240 

10.  A  reference  having  been  made  as 
to  title  on  one  motion,  the  party 
cannotafterwards  by  another  motion 
have  a  reference  as  to  thf  delivery 
of  the  abstract  [Hyde  v,  Wrou^ 
ton] 279 

11.  Practice  as  to  exhibiting  furtiier 
interrogatories  before  the  Master. 
[Lynn  v.  Buck]  -'.•-•«  aSo 

12.  A  person  present  at  a  sale  is  not 
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permifcted  to  open  biddings.  [M'Cyl- 
lock  V.  Cotbatch]      -    -    -     -  314 

13.  If  the  Bank  of  England  are  un- 
necessarily made  parties  to  a  suit, 
the  relief  against  them  being  ob- 
tainable under  the  statute  39  and  40 
Geo.  III.  the  bill  will  be  dismissed 
against  them,  with  costs,  to  be  per- 
sonally paid  by  the  plaintiffs.  [Ed- 
ridge  V.  Edridge  and  others]  -  386 

14.  A  writ  of  execution  of  an-  order 
for  payment  of  money  was  issued, 
and  afterwards  an  attachment,  upon 
which  the  defendant  was  taken,  and 
he  paid  the  money,  A  motion  was 
then  made  for  a  reference  to  the 
Master  .to  tax  the  subsequent  costs, 
and  that  the  defendant  might  be 
ordered  to  pay  such  costs;  but  the 
motion  was  refused.  [Coliifu  v. 
Crumpe] 390 

15.  When  a  cause  stands  over,  with 
leave  to  amend  the  bill,  and  a 
motion  becomes  necessary,  that  the 
plaintiff  should  amend  within  a 
limited  time,  the  plaintiff  pays  the 
costs  of  such  motion.  [Cox  v.  Al- 
iingham} 393 

16.  After  publication  passed,  and  which 
had  been  before  enlarged  at  the  in- 
stance of  the  defendant,  he  obtained 
an  order  as  of  course,  again  to  en- 
large publication,  and  examined 
witnesses.  Held,  that  the  latter 
order  was  informal ;  and  an  appli- 
cation, that  publication  might  be 
further  enlarged,  or  the  evidence 
taken  under  the  .  informal  order 
might  be  rea^  at  the  hearing  of  the 
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cause,  was  dismissed,  with  costs. 
Conethard  \.  Hasted}  -    -    •  429 

17.  A  cause  cannot  be  set  down  for 
further  directions  on  a  separate  re- 
port. An  order  on  a  separate  report 
must  be  sought  by  petition.  [Van 
Kamp  V.  Bell]      -    -      -    -  430 

18.  Production  of  books,  Sec.  referred 
to  in  answer,  ordered ;  though  con- 
tended, that  the  answer  showed  the 
plaintiff  was  not  entitled  to  relief. 
[UtuxDorthy,  Woodcock]  -    -  432 

19.  On  a  motion  for  a  reference  under 
the  Stat.  7  Geo.  II.  c.  20,  the  Court 
refused  to  direct  the  Master  to  take 
into  the  account  costs  incurred  at 
law,  no  mention  of  proceedings  at 
law  being  made  in  the  bill ;  but  the 
Court  gave  leave  to  amend  the  bill 
in  that  respect,  and  directed  the 
motion  to  stand  over,  until  the  bill 
was  amended.   [MiUard  v.  Magor] 

433 
30.  A  subpoena  was  served  on  the  de- 
fendant, by  leaving  it  at  a  house  in 
London,  but  he  resided  in  the  coun- 
try. An  attachment  issued,  for  want 
of  an  appearance,  and  he  afterwards 
appeared.  Held,  that  it  must  be 
considered  as  a  Town  cause;  and 
an  order  obtained  for  six  weeks 
time  to  answer,  was  discharged,  with 
costs,  as  being  irregular.  [Bound 
and  another  v.^f/Zf  and  ol&ers]  434 
21.  If,  by  mistake  or  surprise,  objec- 
tions are  not  carried  in  upon  a  war- 
rant to  settle  the  Master's  report, 
the  Court  will  allow  the  party  to  file 
exceptions.  [Bowkery.Nickson]429 
O  0 
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9d«  After  decrae»  ibt  pnockein  an^  o( 
ipfant  plaintifis  dies;  onmotioBof 
dfifendaaty  a  rcfiuranee  to  the  Master 
difectedy  ta  appciot  another  pnchein 
m^.  [Bfvcey  v,  Safud^ord  and 
cithers} * .    .  468 

95.  Oil  motion,  after  bill  fikd,  and 
brfora aiuwer,  for  aieferenoe  aa  to 
tkle;  thoeounael  for  the  de&ndant 
Mjring,  ^  there  were  other  ttatters  in 
qoeetioii,  beiidea  the  title/'  the  mo- 
tion waa  refined.  [M&tthmot  v. 
i>afMi]     -.    1    -    T    -.    *    -  470 

94.  HuabaBd  and  wife,  being  defend- 
ante  te  a  aut,  aad  the  wife  living 
aafarata  fimm  the  hmbaBd,  he  was 
aUmed,  QD'affidayit  ef  the  feet, 
and  that  he  had  no  control  or  in- 
flMOoe  over  her,  to  pot  in  a  aepa- 
rataaaawer ;  andanoider  waa  made, 
that  he  should  not  be  liable  to  pro- 
cess, ifshe  neglected  to  pot  in  an 
answer.  [Barry  v»  Cane  and  Ux.]472 

95.  After  an  injunction  granted  against 
one  of  two  defendaats,  who  after- 
wards put  in  their  answers,  leave 
was  given  on  an  application  for  that 
purpose,  upon  affidavit,  to  amend 
the  bill,  without  prejudice  to  the  in- 
junction;  the  answer  of  the  de- 
fendant against  whom  the  injunction 
was  not  granted,  stating  facts  which 
were  a  surprise  on  the  [daintiff, 
and  rendered  the  amendments  ne- 
cessary. [Vesty  V.  Wilkes  and 
another]  -------  475 

g6.  The  Master,  on  a  reference,  making 
use  of  affidavits  instead  of  interro- 
gatories, he  was  directed  not  to  pro- 


ceed on  te  affdavita,  with  liharty, 
under  the  circumstances,  to  apply  to 
the  Goort,  if  by  death  orothecw^Ba, 
it  became  impossible  to  obtain,  mder 
a  commiamon,  die  evidence  of  the 
persons  who  had  made  the  affidavits. 
[TiUaUm  v.  Hargra»€\    -    ->  494 

97.  A  notioii  may  be  made  en  a  bill 
for  a  specific  performance  for  a  re- 
ference aa  to  the  idtle,  and  whether 
a  title  was  shown  prior  to  the  filing 
of  I3ie  bill.    [Antmynwui]  «    -  495 

a8.  The  Master  having  earthed  ge- 
nerally, that  the  axaminalifln  was 
impertinent,  the  Viee-ChaBcellor,on 
motioD,  referred  it  back  to  the  Mas- 
ter to  review-  his  certificate,  and 
state  in  what  raspects  he  considered 
the  same  as  impertinent.  [Amny- 
nwu]^    -----*-  846 

09.  The  defendant  obtained  two  orderB 
for  time  to  answer,  which  expired ; 
he  then  applied,  by  petition,  at  the 
Rolls,  for  a  third  order  for  time. 
After  the  petition  was  answered,  but 
before  the  order  was  drawn  ap,  or 
any  nc^ce  of  the  petition  was  given 
to  the  plaintiff,  an  attachment  issoed, 
which  was  now  sought  to  be  set 
aside;  hot  the  motion  waa  refesed, 
with  costs.      [Ntweamhe  v.  Ras^- 

imgs] «46 

30.  Application  for  an  order  to  aus^ 
pend  die  payment  of  the  coats  of  a 
bill  which  had  been  dismissed,  on 
the  ground  of  an  appeal  to  the  Lord 
Chancellor,  but  motion  refesed. 
[TysiM  V.  Cox] t^B 

31.  In  fetore,  all  references  of  answers 
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of  defenilaiits  for  in8iiffi€ieiicy,  or 
for  scandal  and  impertinence,  or  for 
impertinence,  made  in  the  same 
cause,  are  to  be  made  to  the  same 
Master;  and  where  answers  of 
defendants  have  been  referred  for 
scandal  and  impertinence,  or  for 
impertinence,  and  the  Court  shall 
afterwards  refer  the  same  for  insuf- 
ficiency, the  latter  reference  is  to  be 
made  to  the  same  Master  as  the 
former  reference.     [General  Order] 

317 
3s.  In  fotore,  if  a  parly  gives  a  notice 
of  motion,  and  does  not  move  sic- 
eordingly,  he  shall,  whoi  no  aflSdsvit 
is  filed,  pay  to  the  other  side  forty 
shillings  costs,  upon  production  of 
the  notice  of  motion.  But  when  an 
affidavit  is  filed  by  either  party,  the 
party  giving  such  notice  of  motion, 
and  not  moving,  shall  pay  to  the 
other  side  costs,  to  be  taxed  by  the 
Master,  unless  the  Court  itself  shall 
direct,  upon  production  of  the  no- 
tice of  motion,  what  sum  shall  be 
paid  for  costs.      [Genert^  Order] 

318 

33.  When  the  Court  is  moved  for  the 
payment  of  costs,-  under  ^e  gene- 
ral order  of  tlio  5th  of  August  1^1 8, 
(see  p.  318)  on  account  of  a  notice 
of  motion  whidi  has  been  aban- 
doned, such  netiee  ei  the  motion 
must  be  mentioned  to  tfaeComt, 
dnd  must  also  be  pnMKiced  U»  the 
Registrar  before  he  dtaws  op  Hie 
order.     [Witkey  v.  Hmgk]    -  437 

34.  Creditor  proceeding  at  law  against 
an  executor,  ai)»F  notice  of  a  decree 

f 


against  him  to  aeooant,  is  so  far  in 
the  nature  of  a  contempt  of  Court, 
that  upon  an  application  for  an  in- 
junction, the  Court  will  refose  him 
the  coste  of  the  further  proceedings 
at  law,  and  the  costs  of  the  applica- 
tion.    [Curre  v.  Bawyer]  -     -  456 

35.  On  opening  of  biddings,  ten  per 
cent  to  be  deposited.    [Jnortynunu] 

4S4 
Gibbms  v.  Howell^  (in  note)  ibid. 

36.  If  answer  is  put  in,  and  exceptions 
are  taken  to  the  answer,  the  de- 
fendant cannot  mova  upcm  the  <aiv- 
swer,  that  the  pkuilifF  may  be  put 
to  his  election  to  proceed  at  law  or 
equity.     [Bromne  v.  Poyniz]    -  94 

37.  Motion  cannot  be  renewed  unless 
the  costs  of  the  fonner  notice  of 
motion  *  are  paid.  [BelkkmAer  v. 
Giam] 550 

PRINCIPAL  ANI>  AGENT. 

Notice  to  an  agent^  in  order  to  bind 
his  principal,  must  be  in  the  same 
transaction ;  and  this,  though  the 
agent  acted  as  attorney  for  the 
vendor  and  vendee.  [Mountfard  v. 
Scoit  and  others]      -    -    -    -  34 

PRINCIPAL  AND  SURETY. 

Gfvifig  time  to  the  principal^  the 
grasteeof  an  annuity,  exonerates 
Uie  surety  from  past,  a»  weU  as 
futui«,  arrears.    [Eyre  v.  B&vtr&p] 

PRODUCTION  OF  BOOKS. 
See  Practice,  18. 
O  o  3 
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PROVISO. 

See  Lease. 

PpBLIC-AUCTION. 
See  REVEasiOK. 

PURCHASE  MONEY. 
See  VbiTdob  an3>  Vekdee^  i.  3^  4. 

^      RECEIVER. 

See  Dbmubbbr,   1. — ^Mortgagor 
AND  Mortgagee,  3. 

1 .  Limitation  of  a  term  for  five  liim- 
dred  years  to  raise  portions  for 
younger  children,  and  afterwards, 
estate  limited  to  T.  M.  for  life, 
with  remainders  over,  and  a  decree 
made  to  sell  the  term  for  raising 
the  portions.  T.  M.  tenant  for  life 
refusing  to  produce  the  title-deeds 
before  the  Master,  and  obstructing 
the  decree ;  an  order  was  made,  on 
motion,  for  a  receiver  of  the  rents 
and  profits  of  the  estate.  [Brig- 
,  stocke  V.  Mansel  and  others]      47 

9.  Motion,  on  behalf  of  a  receiver 
s^pointed  under  a  creditor's  bill, 
'  for  a  reference  to  the  Master,  to  see 
if  it  would  be  for  the  benefit  of  all 
parties  that  he  should  be  enabled 
to  grant  leases  of  the  estates.  The 
estates  were  settled  on  A.  for  life, 
with  remainder  to  B.  an  infant. 
Held,  there  could  not  be  such  a 
reference.       [GibbtM   v.   HoweU] 

469 


RENEWAL  OF  LEASES. 
See  Demurrer,  9. 

RENT. 
See  iNjuKCTioir,  3. 

REVERSION. 

See  Copyhold,  2.-*-Vendor  and 
Vendee,  7. 

A  sale  of  a  reversion,  by  public  auc* 
tion,  held  good,  and  the  purchaser 
not  bound  to  show  he  has  given  the 
full  value.  [Skelfy  v.  Nash  and 
another]      ------    232 

SALE,  POWER  OF. 
See  Power,  3. 

SEPARATE  ESTATE. 
See  Feme  Covert,  2. 

SETTLEMENT. 

1.  Limitations  in  a  marriage  settle- 
ment to  the  brothers  of  the  settlor, 
are  not  .good  against  a  subsequent 
purchaser  for  a  valuable  considera- 
tion. [^Johnson  and  others  v.  Le- 
gard  and  others]   -    -    -    -    283 

2.  Limitations  in  a  marriage  settle- 
ment in  favour  of  the  issue  of  a 
second  marriage  by  the  settlor,  held 
good  against  a  purchaser  for  a  va- 
luable consideration;  such  limita- 
tions being  interposed  between 
the  limitations  to  the  sons  of  the 
first  marriage  and  the  daughters 
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^f  mich  marriage.    [JokMm  and 

others,  y.  Legard  and  others]     in 

note,  302 

SET-OFF. 
See  Ih  J  UNCTION,  3. 


SHIP. 
See  Demuraer,  4. 


SPECIFIC  PERFORMANCE. 

See  Devises  and  Bequests,  1.^ 
Vendor  and  Vendee,   2, 

SURETY. 
See  Principal  and  Surety. 

TENANT  IN  TAIL. 

Tenant  in  tail  restrained  by  statute 
from  barring  issue  and  those  in  re- 
mainder, is  not,  for  that  reason, 
within  the  principle  of  equitable 
waste.  [Attorney  General  v.  Duke 
of  Martbonnigk]    -    -    -    •    498 

TITLE  DEEDS. 
See  Vendor  and  Vendee,  5, 

TRUSTEES. 
SeeVoytrzK,  1. 

TITHES. 

See  Costs,  4. 

Agistment  tithe  is  not  claimable  for 
afterpasture,  %vhere  the  lands  have 


been  mown,  in  the  same  year,  and 
paid  tithe.  [Batchettor  v.  Small- 
combe']     -----  -     i« 

VENDOR  AND  VENDEE. 
See  Notice. 

1.  Bill  filed  tor  a  specific  performance 
of  an  agreement  to  purchase,  and 
demurred  to.  Order  made,  that  On 
a  conveyance  of  the  estate  from  the 
plaintiff  to  the  defendant,  being  de- 
posited with  the  Master,  the  vendee 
should  pay  into  Court  his  pnrdiase* 
money;  which  order  was xnmplied 
with.  Motion,  that  the  Master 
should  deliver  the  conveyance  to 
the  vendee,  refused.  [Cutler  v. 
Broughton]   ------     95 

2.  Held,  that  a  lessee,  subject  to  cove- 
nants, cannot  compel  a  specific 
performance  of  an  agreement  to 
purchase  the  premises,  though  he 
offered  to  indemnify  the  purchaser 
against  the  performance  of  the 
covenants.   [Fildes  v.  Hookerl  193 

3.  Purchaser  in  possession,  who  has 
made  alterations  and  improvements 
on  the  estate,  ordered  to  pay  the 
purchase-money  into  Court.  [Brant- 
ley  V.  TVfl/] 219 

4.  A  purchaser  in  possession,  making 
improvements,  &c.  but  objecting  to 
the  title,  not  obliged  to  pay  purchase- 
money  into  Court.  [GeU  v.  Watson^ 

225 

5.  The  vendor  of  an  estate  having  lost 
his  title-deeds,  agreed  to  give  the 
vendee  a  real  security  against  such 
loss.  The  vendee,  on  a  bill  for  a  spe- 
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ciiic  pe^foroiaiioe  Qf  the  agreement, 
stated,  hfi  bad  not  real  property 
sufiicientforsuch  security,  but  offered 
ample  personal  security.  Held,  ven- 
dor was  bound  to  procure  a  sufficient 
real  security.  [Walker  and  others 
V.  Bamtsi    ------  247 

6.  Tbe  completioB  of  a  contract  bebg 
de.layed  for  tjniree  years,  by  difficul- 
ties in  the  title,  tba  vendor  held 
accountable  for,  a  deterioraition  of 
the  land  during  that  p^od.  [Foster 
V.  Deacon]       •    •    -    -    -    394 

7«  A  tenaivt  for  life,  with  a  remainder 
man  in  tail,  both  in  distress,  join 
in  selling  th$  estate  for  aa  inade- 
quate con^deFatio&  Held»  that  it 
could  not  he  considered  as  the  sale 


of  a  reversionary  inteies^  and  i»ub- 
ject  to  the  rules  relating  to  aaks  oi 
such  interests ;   but  that  the  sale 
was  invalid,  on  account  of  the  inade- 
quacy of  the  consideration,  coupled 
with   the  distress  of  the  vendors, 
and  their  want  of  advice.  [Wood  v. 
Jbrey]  -------     417 

8.  Time  may  be  made  of  the  essence 
of  a  contract,  out  though  made 
so,  the  strict  performance  of  the 
contract  may  be  waived  by  conduct. 
[Hudson  y.  Bariram]  -    -    -   440 

WASTE. 
See  Ikjukc^ion,  5. 


EKD   OP  THE   THIRD    VOLUMK. 


Lulce  HaiMSTd  and  Sons,  near  Lincoliv^s-Ian  Fieids. 
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